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That the present Edition is not n mere reprint of 
the pre\^ous one which was published a little over a 
year ago will be evident from the increase in its volume 
by a hundred pages. Particular attention of the reader 
maj’ be drawn to the portions relating to the Funda¬ 
mental Rights and the Writs, with which the pnictising 
lawver is primarily concerned. 

For the freshness of its contents, the nnreported 
decisions, such as the Ref. re, Berubari Union (p. 3); 
Supdt, V. Ram Manoitar (p, 65); P.T,C,.S’. v. R,t .A. 
fp, 114); YcUappagouda v. Basangoutia (p. 232); 
Bullion df Grain Exchange v. State of Punjab (p, 721), 
will speak for themseh es, 

word has to be said about the scope of the pre^nt 
work in view' of the comments and quenes re^^ived 
from its readers, from time to time. The sole object of 
this book is to present, w'ithin the bounds of a handy 
volume, a correct statement of the case-law as it .stands 
at the moment of the publication of each of its editions. 
There ^ no room for analysing the decisions or to 
comment on the soundness of any of them. The points 
decided are stated as they result from the decisions 
cited, even though the Author may not agree with any 
of them. A reader who wants to go further must have 
to. refer to the Author's Com»iieii(ory on the Constitu- 
^tion of India which the present work cannot possibly 
replace. 


1, .\uraiigzeb Lan«, 
New DeTiHI - 11 
November, I960. 
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THE 

CONSTITUTION OF INDIA 


WE, THE PEOPLE OF INDIA, liavmg solemnly revived 
tu constitute India into a SOVEREIGN 
FTTOmbSe. DEMOCRATIC REPUBLIC and to seeure 

to all its citizens; 

JUSTICE, socialp economic and political I 

LIBERTV of thouglit^ expression, belief, faith and wor¬ 
ship ; 

EQUALITY of status and of opportunity l 

and to promote among theta ali 

fraternity assuring the dignity of the individual and 
the unitv of the Nation 

IN OUR CONSTITUENT ASSEMBLY this t^venty^sixth 
day of Novembetp IfW9p do HEREBY ADOPT, ENACT AND 
GIVE TO OURSELVES THIS CONSTITUTION, 


FART I 

THE UNION AND ITS TERRITORY 


1* (1) IndiSp that is Bharat, shall be a Union of States. 

(2) The States and the territories thereof 
>'EUiie and ttjtiiory shall bc as specif ed in * * . * the First 
of ihc Union. Schedule, 

f3) Tlie icrritory of India shall comprise— 

(a) the territories of the States * 

(bl the f-'ption territories specified in . , - . the First 
Schedule X and 

(c) such other territories as may be acquired. 


Amendment,— Till? Article has been utliended b^' the 
(Sevnnlli Amcndmenl) Actp 1^* *5 folloTfS : 

|a> In cU i2)t for ihc words "the Statca and their temlQries'\ ihc 
ward "os* been snbsHtnted; and ibc words ^Tarts A, B and C** 

*he word 'Uflion* has been inserted before ihe 
ftord 'territories" and the norda "Part D of' have been omitted. 


Eff-trclB of Amendment, -tn the orig-inal Constitution, the Slates 
formed tiie Union of India were cln^slEed into three categories 
and enumerated in Parts A, E sind C nf the First Schedule of the 
4t the dale of the Canstitution {Seventh Amendment) 
Act the number af these States lO, S and 9 reBpeerdvelyp 

making a totul of 
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SHOatfe-ll CONSTITUTION OF INDIA 


[Art. 2 


B4^$it]c5 these 27 States ol diiTcrttnt caleijeriei, Ebere lAa* oiiQtl^er 
category, vii., a lerdiary in Part i> qf the l-irsi ScUftluk. 

The Cti-nstitQlion (Seventh .Vniendinent^ Act* 1956 lia^ reduced these 
4 rategorics mXo two Olllv. Instead of three valegarit;^^ oi States^ there 
mil now be only uuc cLnss of ^ataies^ aisd the imntber u£ snch Stale* 
after the 'reorganijiatlqn' a \4. 

The tategqry of/territory in Pan lias been replaced Lv Xiiion 

■ tintl this class now iucludcs not only the Aiid:q:nkail anil 
Nicobar Islaudii which were pre^ipnsjy intladcd 'in Fart O, hot also 
some of Ihc erst white Part C States, The total nnmbtr of these Unioji 
temtones U fl. 


Membermhip of the Union und the Territory of India. 

The Constitutioa will extend to any territury which comes withm 
the *cope of the expres^iem 'lenitory of India" as deSned in cl 131 of 
the present Article. ' ■ * 

These three categories, as altered by Uie Coast [luiinn (Seventh 
xVnicndnilnt) Act, 1656, am— v-=='=oni 

(a) 'Hte 'States', and these are meniUeis of the ‘Union of Stotea' 
referred to in d- (1), These ore now 14 in nnniber, viz., Andhrt 
ftadesh, Assam. Sthar, Bombay. Kerala, Madhya Pradesh, Madras. 

^JWtljan, LTiar Pradesh, West Bengi], Jammu 

t, 6 in number, viz.. Delhi, Himachal 

Pradesh, Manipur, Inpura, the Andaman & iVicfAwf Islands, ihr 

Lncctidivep iMimcoy and Amitidi^-i laJandi. 

^ acquired by India, at anv time. 
Tlitts, the l-rendi Possessions have been actiaired bv India by tu-Tet- 
n«ul wiUi the Gmeminejit of France and at present' these Possessions 

Territory' ttnder tile name "f 

Difference in statiu oF the Statoi and Union Tervitories. 

fa> Since the Coustitutinn [Seventh .\mcrnlnientl .\ci, iSSfl, there is 
no distinction between the -States' fnfer sc. All of tliem mm- i»i7J» 
to th^ provisions of il,e Copislitntion whieli arc app^abte 

to the_ states' ine applicable to lliem alike. Barring laliimu & Kashmir 

f^m"S‘cri!tutKn"’'o?'™ Vt 

s...Sj.s. ijl-rrite te 

oKfnlion of the general nrov-isloiui of parts \T 
mid VII, and are placed under the Fifth and Siatit Schedules^ whkh 

provisions regarding them [Article 2441 
• Tlie 'Uni™ temtones' shall be governed according to the o™ 
y^wns contami^ ,„ P^in -^XTI. as snhatituted by ihe^CoM iteE™ 
(Seventh Amendment) Act, Iil56. These territories; in -Jiar^ 

^verned, subject to legislation by Parliament, if anv, hv tiie 
dent acting ihrcrag i an. '.Administrator' appointed by hhS 

(c) \it re^ih! ‘acqnired lerritorks'.—Lhew nr* -i- 

dcflllitirm Of/Uh^^^^ Territories* hi 366 (20>, post. Iq Ihc 
ftBch tcml^ricA will alsq be Reversed by the in Part 

, P^irliament may by law admit itii© the Uninti o.- 

blishment of new **'*^^’ terms and 

States. conditions as it thinks fit. 


Art. 3] 


SIlOKtKK CONSTITUTION OF INPIA 
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Format iou of new 
Statttf alteration 
of arca:&> LonndadcA 
or names of csiHiing 
tales. 


3. Porliaiiicitt may by iatv— 

(fl) form a new State by scfjaration of 
territory from ony State or by uniting 
two or more States or parts of States or 
by uniting any territory to a part of 
any State ; 

{hi inL’rease the area of any State ; 

{c} diminish the area of any State ; 
td) alter the boundaries of any State ; 

[c] alter the name of any State : 

Provided that no Bill for the purpose shall bo introduced 
in eitlier Hoube of Parlinment except on the recomnieudalion of 


the President and unless, where the proposal contained in the 
Hill affects the are^^ ar tianic of any of ihfi . . 

Ihe iJi7f has bffeFi refetTcd by Prcsidenl to Legisiaiurc of 
ihol State for expressing its views thereon t 4 ?it/iin ^ierrs?d as 
may be specified in the re/e re nee or 7 vilhin such further period 
as ihe President may aUou' and the period so specified or allowed 
has expired.^ 


Ainenil m^nt. —The ilaliei±Hrd words were statist it Hted by the 
C&BAlitudaD (Fifth AnieiHlin«nt) Act' 1S55 In order to put a timfl 
I Emit wilKin winch the States ate to express their views on any 
proposal fur teorgafiisalion referred to tlitni nmUt Art- 3- Hy Lhe 
onsendnient, the President has been the pt^wer to specify ilic 

period at the time of making the reference and also tlie ijower to extend 
the period so specified- If* w'iUhtt tlie peried so specified or extended 
Eiiiv State does not express its view^, the Hill may be Introduced even 
tlion^h the view s of Ilia I Slate have not been obtiined by tlic President. 

^Paj^lLBiDent may by 

The five acts spectfied iti the .Article can be done oiiEy by legisla¬ 
tion by Parliainetit and not by the Executive wiihaac the sanction of 
Farlloment," even though it involves the impkmkentation of a treaty." 


'Uniting two or* mare Statcrf-.* 

SLilha J. of the Calentta High Court* has expressed the view that 
this cLaase odly authorises a torttjhlrtp union of two or niore States and 
that there is rto ptovtsion in tlie Constitution eoablinK two States to 
nTnte in somi rnatters and njaintain their separate existence as regards 
other mnUers. 


'DiminUhiJn^ tbe of onj Si4Ue^ 

The scope of this clause is restricted to interstate aJjafitmeiitfi and 
docs not apply to cesjjon of territory in favanr of a foreign State." 

1. Tn \t^ uppUcatioM to Jammu &. Kashmir^ the following further 

Proviso be added to Art. 3— 

fuTiher lhal no BHl providing for inerrasing or dimtnhh- 
ing iha arta of I hi: SiaU af farnmu and KajhiFEir nr aEcrifrg Hir ticiFFriff 
or hnuFidary of fftal Slate rbdE be fill rod fj fed fpi Porri^nw;en( 

Nie enujEftrf of Eh? tegistaturc af lirnt 

2. Shmal V. rFEfpFi o/ A. 1059 Cal. 506- 

3. H. C. Sen Gnptn v. Speaker, (l9i56S 60 CAV-N. 555 (SW). 

4. Re ^erulbarf LnioiP^ [1^60] (unrepoited]- 
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SHOUTER COXSTITUTIOX OF IJiDIA 


[Art. 5 


'BiU lui been referred'. 

I, OBrt the originjij BiEl is rtfeiTiKl to the State or Stales the 
pnrp^^ of the Prortso is served, nnd no frtah refeieoct; shJl be 
T^n.^ every time aq aoitnd.™j to the Bill is moved and aeeepted. 
adcprdifi^ bo ibc rnl-es oE procedure in Parliaimetil:^* ^ 

iHiijsIrsflon. 

Reorgflnrsation Bill, IBW, which had hten referred to 
the Bombay Jjegi^atqrC' proposed for the reorgaiiiaaiiDii of the State 

Itonibay into three separate nnits, namely. If) I'nion TerritoTT of 
Bombay, (ft) htatc of Maiiarasbtra, [«0 State of Gnjerat, Bnt the^tet 
as passed, pTwided for a composite State of Bombov, instead at tlw 
separate buits. HeJd. the Act did not wntravenc .\n. A even 
^engh the amendment of the Bill was not refmed to the State Lcjris- 
Uitore at oil. ^ 

^ Nor_ la Qnytliiiig in the Proviso to Sudicute that Parliitment 

the vjeiAs oi the State Ltgiiiloture/ if receiTed 

4. (!) Any law referred to In article 2 or article 3 shall 

Laws made onder ^etidnient 

articles 2 and A to Schedule and the Fourth 

provide for the ^^hctime as may be necessary to give effect 
ainendmeat of the to the provisions of the law and mav also 
.S“l« suppl^ental, iiicidsital and 

plcrtienial, incidental “’J^equcntial provisions (including provi- 
and CDn^quenttal Jis to representation in ParliaiTient and 

loatters. Id the Legislature or Legislatures of the 

„ States affected by such kwl as 

ParUament may desn necessary. vj ua 

(2) Xo such kw as aforesaid sliaD lie deemed to lx? an 
arncndinem of this Constitution for the purposes of article 3«8. 

BART 

CITIZENSHIP 

5, At the commencement of this Constitution, every 

Cithsnship at the who has his domicile id the terri- 

cdtiitnenctmcTit of Indi,a and— 

the Coiistitntmn. {ft} who was born in the territorv of 

, , Tntlia ; or 

""'Irdk : or'"'*' " 

Ic) who has'jwcn ordinarily resident in the tetritor.- of 
India for not less than five years i 

r, 11 V., - preceding such commencement ' ' 

snail be a citizen of Tiwliai 

f. plrt ahauV'd^r^^ h„ 'T 

,he stat. of janimn a„d Kashmir as W 
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Right«i of citizen- 
nAiip of certain p«- 
.Hoiis >a1io liavc insig- 
to Iiidizi from 


6- Nofcwitlistandmg any tiling m article S, a person who 
iias migrated to the territory of India from the territory now 
included in Pakiitan shall be deemed to be 
a citizen of India at the commccicement of 
this Constitution if— 

(aj he or either o£ his parents or aoy of 
his grand-parents was boni in 
India as defined in the Govem- 
ment of India Act, (as ori¬ 

ginally enacted) ; and 

(b) (ij ill the case where such person has so migrated 
before the nineteenth day of July^ 19^18, he has 
been ordinarily resident in the territory of India 
since the date of his migration^ or 
(it) in the case where such person has so migrated 
on or after the nineteenth day of Jul>\ 1948, he has 
been registered as a citizen of India by an officer 
appointed in that behalf by the Covemment of 
the Dominion of India on an application made 
by him therefor to such officer before the coin- 
inenceTnent of this Constitution in the form and 
niantier prescribed by that Govcminent: 

Provided that no person shall be so registered 
unless he has been resident in the territoTy of 
India for at least six months immediately preced¬ 
ing the date of lus application. 

PtriOBp wlio WCTV Cila«Tii &F tndu the CommtflCismtDt of tho 
Constitution. 

The foUowitig persons stmll be citizcna of Lidia at the dale of 
com niencement of the Coofititnlioii, under Articles 5-® : ^ # »- ■ 

I- A person bom aa well n* domiciled In the ^territory of India 
fsee under Article 1 (|3K anfc)—irrespectiTe of the nations lily of hiS 
parents [ Article 5 {fl) 

lb A person domiciled in the Ueiritory of either of wliosc 

psrentft was bdrit in the tcrritoiy' of Indsa,-—irreapective of the nation¬ 
ality of his parent?; Of the place of birth tA such pcrsati lAirtide 5 rbi ], 
III. A person who or whose father was not born itt the t^^iiorv 
of Ttidm, but who {ct| bss Ids domicile in ihe 'icmtory of LkIis , stid 
| h) has been ordinarily residing within the ^lerritonr of India' for not 
less than 5 yeura immedialcly preceding the commcnctiiieiit of the 
Constitution, In this ca^c atso, the natiotinlity of the person's parent-; 
tH immaterial, Tho 3 > a subject of a Portugnese or French Settleinent, 
residing in India for S years preceding the commencenicnl: of the Corij 
stitntionp witli Ihe inteitinn of pemianentty residing in India^ wonld 
bccQine n dli^n t>f India at the cotnmencement of the Consiiihilion 
[Article 5 (c)]- .j j 

:V. A person who lias migrated Itoin Pakistan, providea— 

<0 he or either of his parents or grandparenta was tjorn in 'liuliri 
PS dedned in the Go^-ernment of India Act, 1935 (as originany enairteJl'j 
and— 

(ffl). (aj if he lias migrated before July I9p 194^,—he has ordsnatily 
resided witliin the ^Heiriiory of India" (see Artieic I (3), anlel, since 
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SHORTKR CONSTITUTION OF INDIA 


[Art, 7 


iht date of sucb misration (m tills no re^si&tration of Uie irnmigmnt 
ntcessary for citi!xnsbi|j) j or 

<6) if iao bai tnlgrateu on or after Jnly ht fattber makes 

□n appHcalion before iht copuntnccmeiit of tills Uonststction for rtgis- 
leiinc hiimelf as o citizea of India to on officer app<nnted by the 
OoTernment of Indb^ and is resistered by tliat officer^ be jug satisfied 
that tJie oppbcaiit has resided Lu the territoo' of India far at least S 
montba before sneb applieatioo [Art. fi]. 

V. A persoQ who migrated from India to Pakistan after 1st &faTch+ 
1947, int has siibse«|neatly relwmed to India antler a permit issued under 
the authnritv of the Govemthent of India for re'Settbraent or perntanent 
return nr nnder tlic anthnritj of atiy law provided he gets himself regis¬ 
tered in the same immncr ns under Artiele 6 ffel [Article 7]. 

Vt, A person who, or any of whose pnoMits or j^randparents was 
bom in 'India’ as defined la the Government of India Act, {as 

originalfy enacted) but who is otdliiarjly residing in any country outside 
India provideil he gei^ hiiiisclE register^ as a citizen of India (whether 
before or after tlie coniniencefuetit of tliis Const ttutlou), on application 
id the preSCriblHl form, to the consnlar or diplonlalic reptesedtat ive of 
India in tlic country of bis residence [Article &]. So, nnder this Article^ 
a person, born of Indian parents but residing In Malaya or B, Africa, may 
acquire Indian cilkenshtp nnder the Constitution by mere regi»tTatlon 
at the IntlLad cnnsulate in that cotmtry. 

Whether a corporation can be a ciiiiten India, -See under Art, 19, 
past, 

'India' and 'India ai defined in the Government nf India Aet'^ 

Tliroiigliout the Constitution^ the word 'India' mends the texritory 
rjf ^niiarat' as defineiJ Ip Art. anlc. 

l‘he expression '^Indla as definijd in the Go^^rnment of India Aetp 
195& fas originally enartcdl* which is used in Aft. S (af or Art. S means 
'India' CIS defined in s. 311 III of the Goveriimcnt of India Act, |93S, 
i.e. Biitisli India a-s wcU os the territory of the Indian Btafee;, Part of 
this territory has since been included in Pakistan. 

Domieilc in tbe tcrritairy of l&ili», at the commeneemenl of the 
Cenitltiilinn. 

A 6 a result of the creation of the two t>ominions of India and rakistan 
by Sr 1 of the Indian pidept-ndence Act, tflH7, a t>ersnii who hud his 
doiiilcLlc in "british India' prior lo 15-^7, would autornatically acquire 
the domicile nf either India or PaklslarL on Ili-IM?, unless, of course, 
be acquired the domicile of some otlier country nutside the ambit of 
British India, hy his choice. Thns, he would acquire domicile of India 
if be habitnally resides within that part of Hrltish India whieb catue to 
be included in the I>aniinion of India^ w[ih the intention of pennanently 
residing there, but not otherwise,* A person who eontinpea to reside 
and carry on business 111 Pakistan would not acqaire Indian doiniedc 
by simply acndiiig his family to India, wiiltoul hinisel/ eoiiilnu to 
reside in India.' 


7. Xotwlthstandiag anrthin^ in articles 5 and 6. a 
person who Jias after the first day' of 
March 194 7, ni ijiratcd from the tenitorv 
of India to the territory now included in 
Pakistan sliall not be deemed to he a 


Fights of citizen 
ship to certain nilg 
tant^ to Pakistan. 


citizen of India 


2, AHaidtah V, A, 1953 Cal. ^ (53J>. 

3, Cfulrdl Bdnk a/ Ind^a v. kamnarain^ A. leSS S,C. 3B, 
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Art, 7] 


Provided that nothins in this article shall apply to a 
person who. after having so migrated to the tcrntoi^ now 
included in Pakistan, has returned to the territory of 
under a iiermit for resettlement or permanent return issued 
bv or under the authority of any law and every such 
shall for the purposes of clause (hi of article 6 ^ deeined o 
have migrated to the territory of India after the nineteenth day 
of July, 1W8.* 

A»t. 7! MigTBlIcin to PftJciitftti. 

I, 'rhis Article says tluu if a per^nJiod Kotie from 
India to the territmy now incinded m Pakistan. p-ti-t-n 

intention of sliiftimg lus ^^^r^Hnaenl rcsidciiec irom ladi^ to Pak^n, 
hf HiMtld not acquire llie eitiieiifliip of India which coold have acemed 
to him by his coniiag within the terms of Art. S. 

A !iad his donitdlq in the territotv of Iiidia and he toth his 
parents w'ere born in India, tn 1M7, temg in Government «mee. he 
opted for Pakistan and aetuaUy went there after 

and contiimed to serve under the Govemmeut of Pakistan mini 
l*cliraary, Ifi+Sr when he resie^ed otid came bdck to Inain. 

Heid. that thoagh A could scquire ^!V^Tn,Ua^Bt 

art. 5 I a) or |hl. he could not he deemed to be o to 

the eoiiimerte merit of the Constitalion because ‘1= .’“1 
Pakisuin witliiti the meaning of ert 7 by /ea^n f 

India after haviiiB opted for Pakistan after the 1st Mareb. 1M7, 

2 Ttie Prori^, however, s-ayss ihst evcti though a person lusd - 

ed to P^fsta™af"r 1^7. il he^returns to India under a permit f<^ ^ 
jietlleinent or for permanent returnT Indian citiicnsluji wm , 
in bitn umTer Art. 6(61. as if he had migrated lo India 

after 19-7-4S. 

ArtJ, S and 7. T 1 . u 

subsequently, unles* il is shown that nnder Art. 9. he has voluntarily 
acqniT-ed itie eitizensliip of n forciETi Ststt. 


d. In its nppUcotioTi to the State of Jammu ^n article 7, 

tltere shall be added the (oltowinK jhSl’af’itiv (n J 

••Prmridtd further that iioJiiJn^ fn this erlUt jimu opp y 

perniaucnt rMWeni of the y„ Pafeb- 

oiier ha-’hie SO mterated to the lerritory «£Hr fnefiidsd in idit‘s 

ton, fciiinlS te the territory of Umt 5fflfe bv^^ar under 

rewifJcnifrtf ill tJiaf N(a(e or pemiatient rcfnrn 
fJie aiititoriiv of gnv fan' niade b.V (ft* Le^fiotnre of (hfl .‘X, ,l 
and e-'ery fiifii fcrfort rhaff be deemed to be o fifl«« of India. 
a. .^ftabftJr V. th P. A. 1953 2o7. 

7 ! Aipbirfk A™/’s(a(« 0 ^ floniboy. A. (957 S.C, 857 (F67) ; (195*1 
S.e.R. 328. 
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Oil tlic Ollier habd^ 

Bven tiiod^h a Mu^litu wife went lo PaLUt^n ia/ier Iw- 

Hiff her bosttqjid in iruJia o.Tid *o retaiuid^ her Indian domicile thmogh 
would lose her Iridinn dtiren^Ip hy reftsem of s. 7^ 
if she feils to prove that she went to Pakl^ljiii only for some tetnpcirary 
parpoHCp' rctnms to India nnder a permit for periiiattcnt return ai 
referred to Jq ihe Ptotjso lo Art. T" |as dtstin^ished from a Faklstani 
passportj.” 

'Migration \ 

h The word 'migralion' in thU Art,, when read in ihe light of 
the Proviso, fodtctitefl going to Faki^tan with the ^'iiitentioii of Qiaking 
ttmt place t| 3 * pefion'a place of abode or rcsidience ici fnlnre/^'^ 

2r Departure from India to Pakiataii for tlie purpose of employ¬ 
ment or labour** const Etules migration. Mo^^meut to Fakiatan by a 
Gov-epimicnt servant wbo Opted for Pakiataq IB 'migration' nitilin the 
meaning of Art, 7,** 

3. Brevity of reaidenee in pakiftlan’* or that the person acqnircd 

no property there while he possessed considerable property in India/' 
are not relevant consideraticmsi for determtorng the qtiestioii of mtera- 
tioii. ^ 

4. But a cilircn of India wcmld not liKa bis citizenship by a mere 
Umpf^mry visiD to Fakiatan on some business or oiherwqfce.^* But a 
person who, after moving to Pakistau, finhsequeutly come to India on 
a tetiiporary permd, rcprc^cntinc liintselj to be a Pakistani nationql, 
can hardly claim that he went to Pakistan only far a lemporor^ 
purpose,* Tlie declaration in the permit or passport sbontd be taieeti 
as showing his iiitetitioii,**^ Minor children migrating to Pakistan 
with thetr father lose their Indian citizenship with hitin** 


'PtemiF^ 

The ruhtix fTom Fakishin (ControlV Act (XXIII of 1P4U|| provided 
that no pera&n (subject to some exceptions) shall enter India fram anv 
place in Pskistau, whether directly or indirectlv, nalMs he ia in 
possession of per nut d The Act was reptaled in 165^, Now, it ia the 
Indian Passport Act, IB^O. which governa inflajc from Pakistan as Irotn 
any other foreign country. 

The Proviso would lie applicable only if the permit w^ a taJW 
pcrtnit. A permit which was invalid or which has been revoked accord- 
ing lo law, Cannot alixact the Provisos* ^ 


g, af BiJuir V. Attuir Singh. (1^^ \ S,C,r. laro . 

A. 19S5 S.C. 2B2. * 

9, yafeuh V. o/ India, S2 C.W,N sas 

JO. xVosfmwbftf V, Stale, A. 1957 ai.B. 1. 

II. BddmMmuFi V. The State, A-1051 All, I6j Shabbtr v St^u 
y. P., A, 19S3 All. 2S7i Mangal Sain v. Sharn^, 

\Zr Jakab V. Kutch Governmentr A. 1951 Kutch 38 
Atlam V. Faaal, A. 1059 All, 79. 

Aldfi; V. Abdul Hamid, A. 1957 Pant, fijJ. 

Ailaur Rahanmn v. State af j>f, p., a, 1 951 Nac 4 ^ 

Sisdr T. Rnlon of Jrtdfa, A, 1058 kaj, 65, 

Ife. Abdiit V. StaU af M. P., A. 1956 M.B. 250 {2sZi 
17. ^fQh^^rimad v. High C<mtmfsii&ncr /ar rtidia, A 195 | ^ 


13. 

14. 

15. 

le. 
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S. Notwitlistandinf anything m arUcle 5, any person who 
or either of whose parcnEs or any of wliose grand-parents was 
bom in India as de^ued in the < joverniiient 
of India Act, IfiSS (as ortghially enacted), 
and who is ordinarily residing in any coun¬ 
try outside India as so defined shali be 
deemed to be a citizen of India if he has 
been registered as a citizen of India by the 
diploiiiatic or consular representative of India in the country 
where he is for the time t^ing residing on an application made 
by him therefor to such diplomatic or consular represenlativc, 
tvhether before or after the commcnccnient of this Constitution, 
ill the forBU and manner prescribed by the Goveniinent of the 
Dominion of India or the Government of India. 


Rights qf citizen^ 
ship of cerhiin per¬ 
sons of Tiidbji ori¬ 
gin residing rnttside 
India, 


Dale rTOQt which regiAiTmtioa take* cEeclv-Scv S. S (S) oE UlC Citi^ 
:cens1iip Act, iOS5, 

9. No person shall be a citizen of India by virtue of 
Persons valoTitarily article 5, or be deemed to be a citi^ten of 
acquiring cldz^nsliip India by virtue of article 6 or article S, if 
cf a foreign State has volmitarily acquired the citizcnsliip 

UOt 16 


“Foreign Statc\ 

Set under art, 367 (3), .As DiaUcrs stand, rakistiin is not a 

■^foreign State" under the prescnl Art, by reason of the Ehecloralidct as 
to Foreign Shites Order, (950, uinde under .Art. 367 (3), read witL Art. 
393 (3) ot the Cunstilution. 

ant the words 'foreign State" do not occur in Art. 7 and Art. 9 has 
no reference to Aft. 7. Jlence, persons wEio tnigtated to Pakistan 
alter I ^3^7 and acquired Pakistan natiouality, eannat claim the citizen^ 
ship of India. 

See, in this conjiecbiofi^ s. 9 of the Citi:zen&hip Act, I95S, posi. 


10* Every person who is or is deemed to be a citizen 
^ . . of Indin under any of the foregoing pro- 

rig^J5^'6™«Ship'; visions of this Part shall, subject to the 
provisions of any lavv that may be made 
by rarliauient^ continue to be such citizen* 


11. Nothing in the foregoing provisions of this Part shall 
derogate from the power of Parliatnent to 
provision with respect to the 
citizenship by Ihw- acijuisitioii and Umiinalioti of citbtenshjp 
and all other matters relating to citizenship. 

tr^w nlpling ta citizeaKbip. 

Aft Tina been pomteil out ot the onUjet, the Constitution d<»s not 
intend to lay dowii a pormanant or couiprchcjiaive law relating to 


Ig. cf. Nitor Md, V. A. I95e M,D. 2H i2IJ) ; Niizimnbdi v. 

Stal£^ A. 1937 31-JJ- I {Jj. 
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Htwenship o£ lodiir The power to eiiock sbcH Jiiw is le(l to parlbiuient 
bv tlje pTe&eot Articlts. 

In exercise of this iszi-werj Ptfr-fiaFiiiiirti euActeo the CSi^ensliip^ Act 
(LVll of 1955), maTcing elaborate provisions for the acqniiilbn 
and termifiation of cilizewship Aubuquent to the eomuncBBeiiicBt of the 
Conitittitiotu 

The provisions of this Art nr^ to be read TftSth the of 

this Part of the CoastiLulioii, in order to get a couTptete pirtnre of the 
law of Indian Htizenship i 


THIS CITIZENSHIP ACT {LVII OF i9S5) 

ifn .4cl lo provide for fhe awd ieffiilnfl(ii5n of fiiJEa*! 

eUlssnship^ ^ ^ p , ^ ■ 

m It enacted by Parliament in tlie Sixtli A ear of tUc Republic of 
Imlia as follows :— 

, , 1, This Act may be called the Citizenship 

Slvort litte, ISSS. 

, 2. in In ihU Act* unless the contest ather- 

Ititerpi elation- wise requires,— 

(a) “a Government In India"' means the Central Government or a 

State Goveminent j 

(b) '"citii!ea'\ in rclaLiiMi to o ronntry' apcdlicd sti the First 

f^hednlep inemns a person who, under the eituwnahip or 
nationality law for the time being in force in tlmt country, 
IS a eitiz^ or national nf that country; 

(c) ''cilirenship Or nationality law'^ in relation to a coiiJitry 

specified in the First Sdie^lulc, means an enactment of the 
legislature of tlust country which, at the request of the Cov- 
eriniient of that country, the Central Government may, by 
iiothicntlon In the Offinrbl Gazette, have declared to tje an 
enactment tnahiug provistcin for the citraenstiip or nation¬ 
ality of that Country: 

Provided ihnt no sucli nolificntion aliall be Issued in relation 
to tlic Union of South Africa, except with the prevkaus appro¬ 
val of both Houses of PurlEument; 

(rf) ^'ludiun consulate" inean^ the office of any consular officer of 
the Government of India w^here a register or births i& kept, 
or where there is no aoch office^ such office as may be 
prescribed; 

*'minor'■ means a person who has not attained the age of 
eighteen years; 

I/} person'^ does not include any Company Or nssociution nr bodv 
of individuals, whether incorporated nr not; 

(g) '^preftcribkl" me^ms prescrllied by the rnles made under this 
Art; 

fh) ^'undivided India" means India as defined In the Government 
of Indtri Act, 103S, as onginally ettattedr 


(2) For the purposes of this AH, n person bom jiboard a registered 
ship or aircraft, or aboard an unregistered ship or aircraft of tlie 
Government of ^ny conntrv, slmll he deemed to have b«n born In 
the place itt winch the sbip or aircraft was* registered or, ba the 
case limy be, in that conntr>% 

*5) Any reference in this Act to the status or description of the 
father of a person at the time of Ihst person"* birth sliaJl, in rebition 
to a person bom after the death of his father, be constmed as a reference 
to the statns or deficription of the father at the time of the father's 


Art. 11] 


SHORTER OF INDIA 


II 


: aud Tiii^re death occurred before, arid the bSrtb occurs 
tJie coTHHiencenTeiit q| thii Act. the sLaiiis or descripuoia which waaSd 
have been applic-ftble to the father h^d he died ufter the cojnmcncesue'nt 
ai dii^ Act smw be deepied to be the siaitis or description applicable 

to him at the time of his death. , „ ^ t * l 

(4} For the purposes ot this Ach a person shall be^ deemed to be 
of full age if he is not a miiior^ and of full cupadty it he is not of 
uELsoiind aiind. 


AC^i;iflITIOS* OF CITIIESSHIP 

3. (f) Except us provided in sub-aectiou (21 

Cituenship bv of this sectioiip every person bom in India ™ or 

^ after the 2B4h Januarr, IftSO, sh^il be a citizen 

of India bv birth. 

{Z) A person shal] not be flucli Q dtireti by virtue of this Ejection 

if at the time of birth— _ ^ t i 

(fl) his father possesses gnnh immufiity frotii suits and legal piro- 
cess as is accorded to on envoy of a foreign &overeign power 
accredited to the Prestdenl pE India und is not a LitiKcn 

of India; or * l 

his father is an enemy alien utid the birth occurs m a 
place then under occupation by the eiiemy. 

4, (J> A person born ontside India on or 

Citizenship by after the 2!Glh Jannaiy, sball ^ a citizen 

descent. of dcscbni if bis father is a citizen 

of India at the time of his birth 

Provided that if the father of such a person waa a dtoen of ^ba 
by descent oalyp that person sboU not be o citizen of India by virtac 
of this section niile^— 

(a) his birth is registered at no Indian consulate within one vear 
of its gccarrcncc or the connuencemciit of this Act which¬ 
ever U latcfi, or, w^ith the permission of the Central Govern- 
ineiit, after tlie espiry of the Raid penod; or 
{b) hts father is, ol the time of his birth, in service nndcr a 
Government of India- ^ , j -i 

If the Cetitral GovertiinDiit so directs, a hirth shall \k deemcfl 
for the purfMses of this seclion to have ^en regi 5 tere<l with its per 
mission. iiotwUhstandiiiE that its permission was not obtained before 

the purposes of the pruviBO to anihsection fE), any m^e 

person bom outside undivided India who was, or wus deemed to be, 
0 citken of India at die commencement of the Constitution will oe 
deemed to he a citizen of India by descent only, 

5. [!] Subject to the provisions of tltia Bccticm ami such conditions 

und TeBtrktiona as may be prescTibed, tlw pre^ribed anthonty may. 

on application nuide in this behutf. register a. 
Citizenship by a citizen of India any person who is imt already 

registration. such citizen, by virtne of the Constitution or 

bv virtne of ativ of the other provisional of 
this Act and I>ekmg5 to any of the foliowinp categoriea 

{a) persons of Indian origin" who am ordiminly rwic ent tn lud^ 
and have been so resident for sk months immeihaiely l«fore 
making an application for registration; 

Thu. 1 , rt rhtid born in Prtki^tni) after 

is an Indian citizen under Art. S, is a eStizen of India 

'fa/nnd («) ftra IHtihlpIlF ewtnsirt. fttnW. thlWRh 
iinb<J. (tt) would inc-tadc p«r»ans of Tmlinn onjin m Conuwnvreaiiii 



12 


SHORTER CONSTITUTION OF INDIA 


[Art It 


j»efsoiis of Indlnn arigin who arc ordiiuiriljr resident in Liny 
m {iQuntry or plate oat Aide andU'Idciii India; 

U’) women who are^ or hnve hoen, married to citlKCiiA o( tndlii; 
(d> minor lihattircD of perikiu^ who arc idluetts of India; jnd 
pcraouis of fnll age Emd capacity who are citis^ns of a tuaiilry 
specified in tlie Fir&t Schcdnle 

Proiidtd that in prescrihiug the conditions and Testrictioiis ^object 
lo which persona of any ^acli country may be registered as (dtEzens of 
] itciia under this clause^ the Central Governineiit sliaEl have dne rcganl 
to the coudicioiLH subject to whicli citizens of India inay^ by law or 
practice of tliat country, become dtiaien^ of that country by regtslratloia. 

Ks/iriiiiafii??!,—ror the purposes of tbia flub-sectioUj a person iball 
be deemed to be of Indian origin if be* or cither of his parents, or any 
of hb gtand-pnrcBLA, was born in nndivide<l India, 

(2) No person being of fnll age shall be registered os a tsliicti of 
India under sub-gection (I) nJitil he has taken the oath of allegiance 
in the form specified ill the Second Schedule, 

tJ> Ko= permit who has renanneed,” or his been deprived== of^ liis 
Indian citi^tenship, or whoac Indian citiiienslnp has terminated, u^d^r 
this Act sltaU be registered ae a rittKen of India under Aphnscetion tJ|i 
except by order oE the Central Govermiitut, 

1.4) Ihe Central Govemnieui mHy^ if satiAficd tliat Ehttc are special 
ciroumstaiicea jastifying sncTi registration, cause nny minor to be regis¬ 
tered as a citizen of India. 

i5\ A person rcKlstqred under this section shall bs a citizen of India 
by registration as frcmi the date on which he is so registered i and a 
person regiAtifrcd under the provNions of clause [b) (iO of article ^ 
or artidc 3 of the ConAlitution sltall bt deemed to be a eitizen of India 
by registration ud front the contmencemenk of the Constitution or llur* 
date on which he was so registered^ wdiichcver may be later. 


cautitries wSio Iiaire Hot accjuired the eikiKenfihip of those coantrics, at 
will not Include those who have become ciltzeDS of any sneh Cominon- 
wfcaltli countryr Such person!3> even though of rndian arigiUp can he 
registered only under sub-cl. <c) and not under @ut^T. (o) iGiiauml v. 
Sluit of fSitfaflhonr A- 1053 Ttaj, 172], 

21. iiub-cj. (c) can be applied only if the per^ion aatkfies the re- 
sinirctnentA of the debnitiun of 'cltiscn' in h, 2 (IHb) andp in deciding 
Lhis qucstlDfi, U must be seen tliat the citizenship or nailooalitv law 
to be taken into consideration satiEnfiea the requirements nf s, 2 fl) <t), 
Slnep the Govcminont ol India bos notp BO far^ taade any iiotihcation in 
the official Gurette declaring any enactment of Pakistan to he 'an 
crmctmi^nt making provision for the citizenship or nationalltT of Unit 
country', it foUaWA that a ritlJ-jcn of Takistan cannot claim rcgistTHt- 
tion under sub-cb <ej of 3 , 5 (I} b4s2utu v. Focal* A. I9t59 At], 79 
Gndor r, 3 <if the Rules made under the Citizeti.^hip Attp the fact that 
n ptraon hns obtained a passport from the Govemmetit of any uthrr 
fountry ahull be conclusive proof of his having volnntarlly atnuiW ihe 
iritlzcnship of that country [Ghuaruf \\ of katasihan. A lUsSt Dp.1 



[Aslim V, Fazah A. 1959 Alb 79 {Si)]. 
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6- (f} ru app^iCRtidti k tUEde id Uic prc^Hb^ fiianner 

bj any person of full EE^e and CEpacity ^'ho {e dot a citixeu of r 
codnlry specified in the First Schedule for the 
CitJ^efisfiip by prant of e ctrtifiirate of naturalisslion to him, 

nEtnraJIsatlOn. the Central Government iiiayp if satisfied that 

the applicant is c|dd11£ed for ttEtdrsI isation under 
the provisions of the Third ScheduEep iptntit to him a certificate of 
natnralli^tion. 


Provided that^ Lf in tlic opinion of the Central Government, ihe 
applicant iE n. persan nvha lias rendered distiiijg^tllEL'ed Ecrvlce to the 
cansc of Fcifrncc, i>hildSoptiy, art^ UtCTaturen tiorld peace or liuniaii 
prOKTcss nencratiy, it may waive atl or anv of the candiiions fipecihed 
m the Third Sch^nlc^ 

(3): The person to whom a certificate of aaturansation is ^rallied 
under sal>seetioti (/| sliaJlp on taking the oath off allegiencc in the 
forin specified in the S^ond Schedule, be a citiaea of India by naturali¬ 
sation rs frotn tlie date on which that certificate is panted, 

7. If any territory become* a mrt of Indiap the Central Govern- 
CiUzfinfitHD bv in- V notified in Ihc Oflficml 

cnrpQnttion of terri- persons who stiaU be cili- 

Iq™ of iTidia by reason of their connectaoii 

^ f' with that territory ; and those pcrsoiLS shall be 

citizens of India as from the date to be specified lii the order. 


Tiumisatios or Cinr,i-:?fSHip 

II) If any citizen of India of fnll a;^e and capacity, who Is al 3 f> 
a cittreu or tiationaL of aopther countryp luote* 
Reiitinclatkin of in the prescribed manner a dectaration renontic- 
citizenship, in^ hh Indian citiionship^ the declaration shall 

be registered by tlw prciwnbed antharity^ and+ 
upon such registratiDiip that person shall cease to be a dtizerL of India. 

Frovided that Lf any snch deolanidon is made during any war in 
which India may be engagedp registration thereof shah ff>e withheld 
uiitil the CeiilTal Government otherwise directs. 

(2) \^‘l 1 cre n male person ceases to be a cituren of India nnder stiffs 
section (II, every minor child of that person shall thereupon cease to 
be a dcizen of India. 

Pro^^ded tlmt any such child may, w+ithm one year after Ettaluing 
full age, m.ike a declazntton that he wishes to resume Indian citizenship 
and shall ihercupon again beromo a eitiBqn of India. 

(J> For the pttrpioscs of this scctioUp any woman who is, or lias 
bcGiip married Elialj be deemed to ht of full age. 

(I) .^ny citizen of India who by naturHlisationp registration or 
otherwise voluutrily acquires,or Iuib at any 
TertnEuation o i time bctwneeTi the 26th Januaryp I^Sf) and the 
citizenship. commcnccincut of tills Aetj. voluntarily aeqaired, 

the citizenship of attother cotmtry/* shallp upon 
such acquisition or, as the case luay btj such comnicnceincnt, cease to 
be □ citizen off India r 


_ 23. As to a test of ■‘conclusive prooff* of voluntary' acquisition of 
citizenship of aruother muntryp see 3 of Sch. Ill of the Rules framed 
under tlie Citizenship Actp 1955 and f^kaKruff v. Stale of kajasihan^ 
A. 1P3S Itnj, 172 

24. The eitpression 'another oontilry’ inclndcs Pakistan and other 
Com monwealth countries who arc not ^forclgTt Stales^ for the purposes 
of Art, g [cf* Mohumn^nd v, SlaU Qf A. R, A. 1957 A.F. ltW7 
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PravLded ttwt ooclitns in this Bal>«ctioa sliJill apply to ■ 

Sts Sijs,? s“.i —~"i >»ai “ •““"‘“ 

of cvidMflttp as ““r prcicnb«4 m this behaU, 

to (Ji \ citizeu of India wlio is swh by aainralisalian ^ 1^’ 

.u.« vifi 

- sss.^^ S'SSt's Su“'^.”zr«r' 

to be 41 citizen of Liidi*, d be U deprived 

tA the Central ^Joi-ertimcnt under this 

fVrSnbiect to the pmvisSon& ot this scciioiip tN Ceutraf Govera- 
men^^i^^ by “ der' deprive niiy sndi citizen of India citi.etodnpp 

il it U satisfied that— * i - , 

- ^ wrtificflte of naturatisiiiioti was obUmed 

rnenna of frEud, fal&e representatian or the i:ciii«aUiient 


Dcprivatioti 

citizcn:Sliip, 


tliat citiaensbip by aa order 
lection- 


(b> 


bv _ 

□i any material tact ; m . . t j- i 

Ihfll nXiKU has Shown himstlt by q« at spw^ lu U 

or disaffected towaids the Constitution of India as by Liw 


established; or - . e , j- **» *, 

U\ that citiien lias during any war lu which Indm tuay ^ 
eiwacedp nnlaw'fnliy traded or ciuntnantcaied with an cnem> 
uf been encaged in, or associated with, any hiii^iness that 
wbs to hLs Itnowledcc carried on in such nianncr as to assist 
an enemy in that war; or - * ^ 

(tfl tlLflt eitken Ims. within fii« years alter rcgistration or naturah' 
satioii, been seiitencetl in any coantry to iitipnsonmcnt tor 
a term of not less than two years; or . ^ ^ . 

gr) dint citizen has been ordinarily resident mit of India for a 
crcntinnona period of seven years^ and daring that perwKip 
lias neither bcein at any time a Aludent of any ^neationai 
tnstitutifm in a contitry outside Indin or in the service 
of n GovetnTnent in India or of an inteniolional orgamsn- 
tion of which India is a member, nor registered anonnUy iii 
the prescribed manner at any tndian consulale hia intent loa 
to retain bis citizenship of India. 

(J) The Central Government shall not deprive a person of cUUen^ 
ship nnder this sccticin unlees it is utiisfied that it is not conductive 
to tlHf pablte good that that perisou should contmoe to be a citizen of 

Indt.i. making an order under this sectioni the Central Gov- 

eminent shall give the person against whom the order is propose)! 
to be made notico in wnliiig Infarming bltu of the ground on wbicb 


25- t.*nder r- 30 (2li umler tlve Act, sarh authority is the Central 
Government. A deternilnatioii by a Stale Government, In this matter 
is, nccordingiv'p ^“oid [i!lMNaipp*Mod v. of d. p,, A. 1957 A.P, 1047]. 

Tfiia does not menu, however, that until the pern&on raises this qaesticin, 
action cannot hi? token against him in terms of his visa iLViZSsrrnddIn 
V, St^t^ of A. P,, A. 19^ A.P. ml 

1. A delerminatioii of this question cannot he obtained Ihrough a 
petition nnder Art. 22)6 Rahaman v. Stf^U t?f U. P., A. 19S9 

Alh 165 AUm^d v. Chief Cmninr,, A, 1959 Punj. m (2S3)h 
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ii ia (jrapos^ iu be made atid^ k£ th^; cirder U pn^posed to be made 
oil any of llle ^foUnil^ sp4H*iEed ill sdb-aeClitin culler ^liail C«ami€ (cj 
Itiertof^ af hi a npun making appli'catioB therefor ill the ptre^ribed 

inaiiiierp to have hta case rcrerred to a opnmiiitce of inquirj' aiaJEr 
thls (sectJciii. 

(5| If tile order is proposed to be ilLade a^aillSl a person OU ally 
of the groonds spceidcd in sub-sextion i^] other tlian qiause (£) theret^f 
and that persoii ^ apptics m the presedbed maniier, the Central Gov- 
erniikeut sliall^ and in any otlier ease it niay^ refer tlie case to a 
Cominitlee uf Inquiry qOUSisting of a ehainuaa [being' a person wild 
lias for at least ten years held a judicial ollfice^ qial two other members 
appointwl by the CcntTul Govemnituit in this behalf^ 

[fi] Tlie CoinmsttM of Inqairy sSiall* on sacli reference, hold tlie 
inquiry ku such tkiaikuer as may be prescribed and submit Its ixpatl 
to the Cetktral Goverjkuiem; and the Ceulrat Governuietkt shall urdi- 
ttarily be guided by a-uch feptjrl iu making an order under this section. 

SrrriMEMtAt 

II. Every person who i-s a citiTcd of a Couimonweatth country 
speeilied in tlic First Seabed tde shall ^ by virtue 
of that citizenship, have llie stataa of a Com- 
ttioitwealth citizen of India. 

12. ii} The Central t>ivemineiit niay^ by 
order* umided in the Official Giufettcp make pro. 
visions on a basis of reciprocity for the con- 

fenuent of all or any of the rights of a citiTen 
of India okk the oltreiis of any country specified 
in the I'irtii Schedule. 

(21J Any order nkode under sub-sertioik i^liail liavp effect not' 
willkstandiug any thing inconsistent tlicremih contained in auy law^ 

other than tJie Con^^titatkon of India nr this -^Ct- 

13. Tlic Central Government m.-iy^ in 5qch cases as it thinks fit, 
tertifi,' that q person, with respect to w’hose eitkt:euship of India a 
doubt exiatSp is a citberi of India ; and a certifi- 
Certidcatc of ckti- rate issued ktiider tiiis section shalh unless it is 
zenshjp in case of proved that it wiLs obtained by meaiks of frauds 
doubt. laUc representation or -concealmeut of any mate¬ 

rial fnet^ be conchkBive evidence that^ that 
person w^as such a citizen on tlie dale ihercof^ but without prejudke 
any evidence that he was such a ckti/eik ut an earlier ^^te. 

14. (J) The prescribed authority or the 

iJisposal of apph- Central Government may, in its disomtion, 
cntioii under seC' Erastl or refuse an applicatioti under Picction 5 

tfoitfi 5 atid 6. or Section 5 and shall ikot be Tcquired to assigTk 

any reasons for sucli grakkt or refusaL 

(2) Subject to the provisions of section IS^ the deeision of the 
prescribed authority or the Central Govvrmikekkt on any such appHta- 
tinn as aforcsaM t!ilia]l be dual and slukll luil be called in quention in 
any couki. 


2. So tong as no such order is ik]ade„ a Comntnnwealth cltiren ta,n' 
not, /acc^^xlaikn any of the rights of a citizen of India \ S&&r Md, 
V, Xfafe. 1966 ^I.B. 2li {2JJ1]. Since no such ornltr hAa so far been 
made tegarding Pakistan, citii^ens of PnkiHitan cannot claim any rights 
of Indian citizenship ecen Lhongli Ihev arc CouiukOkkwealth dtizeus 
[AurartKif v. A 1957 ai.B, I (J)], 


Cunimon wealth 
dti/enship. 


Power to confer 
rights of Indian 
citizen on citUens of 
certain countries. 
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SHOKTILR CONStlTUlMON^ OF IS IMA 


[Art. ll 


iS. Any |>ersori pLUgrieved by hb order msdtf ttader this Ad 
bv the tirtscribcd HUtiiority or any o0iccr ur otlier anihorily (other 
than the Central Govtniniiiiitj may^ ^sthui a 
ReviHloo. imriod of thirty days from the date of the 

order iiiahe an opiiSicalioii to die Central 

ord^T, ntaktr an npplieatioa to the Central 

GoYemiiieiit for a revisiion of that order: 

Prodded that the Central Govcmmctil may eotertaia the applica¬ 
tion after the e 3 :ptrv of Ihc sold pertod of thirty days, if it is sats*fied 
that tJie applicant was prevented by suMcient eaase Ironi piahing 
the applicatsoQ in time. 

(2) t)a receipt of any snch apphenttan under sub-sn:tton {f}* the 
Central Gfivernmeist shall, after considering the applicatioa of the 
aggrieved person and any report thereon whtcti the niBcer or autho¬ 
rity making the order may -submit, nmke tucli order in lelation to 
tlw application as it deetu^ Gt. and the dcciision oE the Central Gnv- 
ernincnt shall he finah 

16, The Central Coverimient may, by order* direct that an^ 
pdwer which ia canXeTTCTkl on it by any of tiie pravistons of tins 
Act other than those of sect ton 10 and sec- 

Delegation of tion 1^ shall, in $nch circumstaTicea and under 

powers. such conditionsp if any, aa may be Specified in 

the order, be exercisable also by sneh nflker 
or fluthority as may be so specified. 

17^ Any person who, for the purpose of procuring nnything to be 
done or not lo he done nnder this Act* kiio<w- 

OEfences# ingly makes any represctitalion which is false 

in a material piirtloilar shall be ponishabte with 
panishment for a tcmi wiiich muy extend to six montliSp or with finCp 
or with both. 


Power to make 
rules. 


IS. £f) The Central Government may* by 
notification in the Official GMette* make rales 
to carry ont the pUEposes o£ this Act. 


In particnhir and wUlioul prejudice to the gencrnllly of the 
foregoing pow-er* such rules may provide for— 


(fl) the registration of anything reciuired or authorised under this 
Act to be registered, and the ^nnditiona and restrictions in 
regarti to aucli registration; 

tb) the forms to be used and the registers to be maintained onder 
this Act: 

(c) the adminifvtratiou and taking of oatlis of allegiance under 
this Act, and the time within which, and the manuer In 
whLch+ such oaths iKalt be taken and recorded; 

{d] tlie giving of any notice resinired or anthorised to he given 
by any pcriion under this Act; 

(ft) the" caticellation of the regintratinn of, and the cancellation 
Hud amendment of certificates of naturalisation relating to 
persons depri\*cd of citirenshsp nnder this Act, and the 
delivering up of such certificatea fur those puriKKcs; 

if) the registration at Indian consnlrates of the births and deaths 
of persons oE any ctas?s or description bom or dying out¬ 
side India; 

lg\ the levy and collection of fees in respect of appHeations 
registrationfi, deetarations and certificates under this 
in respect of the taking of an oath of allegiance and in 
respect of the supply of certified or other copies of docu¬ 
ments; 


Art. 11] 


SHORttrK CONSTITUTION OF INDIA 


i? 


{h) the anthoTit^ to determine tlie question of acqnisitioa of 
ritiicensTiip ot anotJier coontr;-* tlie procedure to be fallowed 
by anob authority and rules of evidence nelntiog to sneb 
Cases i . 

10 tlie procedure to be followed hy the couimittees of inquiry 
appointed under aectioti lO and. the confcrnient on suebi 
eomnuttecR of auy of the powers^ rig^lits and prsvik^es ol 
civil coyrta^ 

{/) the manner in whkb .applications for rcvijsion mmy be made 
and the procedure to be followed by the Central Govern^ 
men I in dealing with such applications; and 
{k} any other matter which is to bc^ or may, be, pfescribed under 
this Actr 

<J| In making any rule under this section* tlie Centml Govern- 
meat may provide that a breach thereof shall be pnnisbable with fine 
which may estend to one tlwnsand mpets. 

{4] All rnks made under this acetinn sltall* as soom as may be after 
thev are made, be laid foi not less tlmri fourteen days before boih 
Houses of Purliament and sliall be subject to such modifications as 
Parliament may make daring the session In which they are so laid, 

IS. (1) The British Kationality and Status 
Repeals. o! AHcns Acts, 1914 to 1943, are hereby repealed 

in their application to Indio. 

t2) All laws relating lo iiatnralisatioo which are in force In any 
part of India are hereby repealed. 


THE FIRST SCHEDULE 
(jJte sections and 5(/) (e}] 

.A. The following Commonwealth countnes: — 

L United Kingdom. 

2r Canada. 

3. Comrnonw'ealth of Australia. 

4. New S^ealond. 

5. Union of South Africa. 

Fahi^tan. 

7, Ceylon. 

S. Federation of Rliodesia and Kyusataud. 

B. The Repablic of Ireland. 

this Schedule, ^'L'ulied Kingdom** meau^ the 
United Kingdom of Great Britain and Ncrthcm Ireland, and indudea 
Channel Islands, the Is3e of and all Cotonies; and ^'Common- 

wealth of AnirtmlLn** ilicludea the territories g| Papna and the tcTriton 
of Norfolk Ifitand. 


THE SECOND SCHEDULE 
ISe^ sections 5(2) and 6f2)] 

Oath op ALLifiiANOt 

1, A. l,,r,.r^..+,M.^.++.,,...+..,....,..,.do sotemnly affirm {or swear) 

that I will bear true faith nod allegiance Jtp the Constitution of India 
as bv law established ond that I will faithfully observe lire laws of 
India and fulfil my duties as a cltiieii of India. 

2 
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SHORtlCK CONSTITUTION OF INDIA 


[Art. 12 


THE THIRD SCHEDULE 
[Sfe secHoa 6^1)1 

QUAunc^Tioss won K^njuAtis^moN 

TLt qtiaii£catiiit]£ for a&turallutton of a pcwd who is not o 
o| ^ E^nlr^ ^|ied£<d in the First Sctiranle oic :— 

(a) timt he is not & finbiect or cJtiKn of any cantilty where 

eiti^en^ of India arc pte^euted hy law or practice of thni 
TOantiy froM becoinin:^ snbjett* or citizens of that country 
by nuturaliiiatioii \ 

(b) tiiHEj ii he is a citizeii o£ any CQUotiTf hn; has renoudced the 

citizenship of that Gount^ in accordance with the law th^e- 
in in force hi that behalf and has notified such Tenunciation 
to the Ccdtmi Governnient; 

{c> lliat he has cither reaided in India or been in the serricc of 
a Government id India or partly the one and partiv the 
other, thronghoot the period of tweh‘e months Immeduilcly 
preceding the date of the application; 

(d) that during the seven years immediately preceding the said 
period of twelve mouths^, he has cither resided in Iitdiii or 
been in the service ol a Government in India, or partly 
the one and partly the other^ for periods antonnting in the 
aggregate to dot less than fonr years; 

Ic) that he is of good chamcter; 

(/I that he has an adcqnale knowledge of e iangoage specified in 
the Eighth Schednle to the Constitution; and 

fgl tliat in the evTuE of a certificate of naturalisation being granted 
to him^ he Intends to reside in India, or to enter Into, or 
conEinue in, service nuder a Gov-emnicnt In India or nnder 
an ] nEcmatidnal organisation of which India a member or 
nnder a society^ company or body nf person establtdied in 
India i 

Provided tliat the Central Government may^ if in the Hpccial cir- 
cnmstanccE of any particular case it thinks fit^^ 

If) allow a {^ntinuoufi period of twelve montlis ending not mor^ 
than siic montlia before the date of the application to be 
reckoned, for the purposes of clause (c) above, os if it had 
immediately preceded that date; 

(fi) allow periods of residetice or service earlier than eight years 
before tlie date of the application to be reckoned in coin- 
putlng the aggregate mctitioned in clause (d) above. 


PART Hi 

FUNDAMENTAL RIGHTS 


fjCneral 

12. In this Part, unless Hie context olliotwise requires 
"the State" includes Hie Governineiit and Parliament of India 
Odmitioa. and the Goverament au4 the Lceisdature of 

... . all local or other 

authonhes within tl« temtorj' of India or under the control of 
the Govemnictit of India. 



Art. 13] 


SUOKTlilR COi^STITUTION OF l^DIA 


ID 


The Skate tn Part IIL 

The ttMseiit Article gives an ciEttnded rutaaing to the 'the 

wherever the;? occat in I^art 111 dl the Cansatiliitioiii. Lnlt^ the 
otherwise fequireSj 'the StAtc^ will iticlrtde not only the E^terative 
and l^egistatlve' organs of the I'nion and the States, bnt dso local bodies 
(such as monkipil antliorities]! as well as 'oEhex adthorities”* It iJicludc$ 
a Department of the Government-" 

'Other KiiUtoHlics'. 

This c^epresaion refers to any autlionty or body of persons exercislnji 
Llie power to issue mlcK, bye-taws or regdEallons having the tona= of Taw, 
e,g., a Board having the power to i^sae statutory rules/ or exermsiug 
Governinentat powers/ 

Bdt a non-statdtOTy body, having the power to make regukdoiLs 
withont the anihority of law, is not a ^SlalLe^' 

FuRcUmeatal Rigbli—a against Sut« aedoa. 

It has now been seUled that tbe rights which arc guaranteed by 
Arts. 19/ 21^ and ore guaranteed agaituit State action as distiognishea 
from vnohition of such lights by private Individnals. In n^ase of vioTation 
of such rights by individLials, the ordinary tegat remedies may be sivaih 
Able but not the constitutional remedits. 

Bnt whete the claim of a pri\^Ec person is snppotied by u State act, 
A^ecutive Of legislative^ the person aggrieved ipay clndleuge tlie con- 
sEiiniianality of the State act which supports the private dmiu/ 

Fna-damentai righ-ta pf GoTerpnient icrranti-. -* See nmlcr Atb 309| 
post. 

Fundainenlal lighti of naOitary ptrsOBAel, —Set Art. 33^ poSL 

Whether a carpormlioa can have fumlanienUl riBhu.— See under 
Art. 19 , post. 

IX *(l) All lows in force in the territory of India imni^ 
diately before the coniinencemetit of this 
Laws inconsistent Constitiitionj. m 50 far as they arc tneon- 
with or in derogation sistent with the provisions of this Part^ 

shall, to the extent of such incomistcncy, 
be void. 

(2> The State shall not make any law which takes away 
or abridges the rights conferred by this Part and any law made 


1. KfKhufiftl V. SiflJle ef A 19 S 9 S.C* 725 . 

2. BasHesIvr v. 1. T* Comm*^, AI^ S-C. 149 (/5^ ..tiEi' 

3. SMI Supply Co. v» Uni&n of liiitla, (1956) S.C.R. 267 (2f7) ! AlftSS 

S,C. 4T9- 

4. A'flti*&cK?rr/tad V, C, D. Boards A. 195G T-C- 19 [20- 

5. frfjfvcrrify of Afo^rns v+ S'IhipiIa BoIj A.^ I9M Mud. 67. 

G+ V. CcHfriil A. l^^T ttaj. 206. 

7^ .Vaflidfljawl V. Centroi Bank, (1952] S-C^R. -391 : ll950-ul] C,C. : 
A1952 59- 

Vidva V^nna. v. (1956) S-C.A. 357 ; A1956 S.C. ICI^^ 

9. In Its qpplimrioCL to the Stnln of Jarnnua St Kasjhtllir, in T3> 

references to the oomniecictmcfit of Conatilution shall be conBlrtaed aa 
rtfcrence -5 to Elm comtnencement of die ConstitntLon tApplicotion to 
Jammu and Kashmir) Order, 1954, i-t- the l4Ui MaVj 1954. 
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^HORTftR CONSTITUTION OF INDIA [Art t3(l) 


in contravention of this dati!^ shall, to the CNtfint of the contra¬ 
vention, be void. 

(3) In this article^ unless the context olherH\'ise requires,— 

tfl) **law** indndes any Ordinance, order* bye-law, rule, 
regulation, notification, custom or usage having in 
the territory of India the force of law ; 

[b) 'laws in force'' includes laws passed or niade by a 
Legislature or other competent authority in the 
territory of India before the commeiicetiicnt of this 
Constitution and not previously repealed, notwith¬ 
standing that any such laiv or any part thereof 
may not be then in operation either at all or in 
particular areas* 


Cl. {!) : £KiiilLn.|^ Law* ii:i:&onniitut with tht Coiiftilcitiioii. 

pia providti that aU -lows in force* at the cotnttii^noeiiient 

of pe CanstitPtior! wh^h claih with the esertiae of the fiuidanietitpl 
l^hts^^o^errcd by lart TIT of the Constitatian shnSl, to Lint extent, 

cities not piJce the exUtiog law^ which ara jncon:!»E?tent 
with the fandamenLal rights voitl ab The entire Part 111 of ihp 

CoHilitntion, mcLyding Art. I3 (1)* is prospective. Jlencc, eid.ting kw^ 
which ^ incon^^teiit mth provision of Part lit are rendered void 
only ^th effect from the continence nient of the Constitatinn which for 

IrfeSd toTn fncnnsisteiwv 

iLlerr&a therefore^ doeg not affect transactions mst 

of the Constitution or tl,e cnfo^rctm^nE 
of rights and haljilities that hfld accrued under the 'inconsistent laws* 
tjefore the tommenccmciiE of the CousUtalion.^* 

^ j oilier hand. It does not mean tliat an uneoiis.titatinriTii 

pr^£idat6 down by a |>re-CoTistitotioii Act \s to be followed ^hi 

of p^eeditigg or in respeei of ne^ 

mstituc«| m respect of p^e-C0Bslil14t^oIi riglS or liabilities 

thoFie Tawecdings,*^ For tile same reason, it is not . 

the validity of that pari of the procecdine<i whirh ^ impeach 

u» b,, pri»?h. S';.ssj.£ - 

from tho amtnte book for ,tl timea or for all "^U 

, : •” "*«’ ==•: U^,) C.C. 

'•■ <•! iJSaMi 2 C.C, m . (ikj, 


S,cjt. 71o: ' I'KStMl 2 i:x. K, 

S.C.'ils''"”' '■ "•'Mfl 2 CO. ZI- »,93 

J3. Qas’ " - 

S.C,R. 580. 


S.C- 355. - --■/ *- ■ AJ05 
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Tbc pffort is tlial tlic i^cotlsi■ilcIlt law cannot, the 

coniiiiejiccEneDt of tJie Contstiintiaq. gtand in die way oi eicercistf: qE 
fuiidam&nhiK rights by persoiis who are entitlnJi t& those rights Bndcr 
the CoiistittitioaV*-" It remoms good, eveu after the commencemeoiE of 
the Const ttuiioa, qs regards |iersoiis who have atrfi been given fuiidii^ 
nieiital nglits, e,g., aliens,^* 

(p) It fo]|QiA'S| iheteforc, that if at any sabsequent point of time, 
the inconsistent provision la amended so as to remove its ineonsts- 
tency with the fuiiiLia.iiiLntal rights, the amended provision cannot be 
challenged on the ground that the provision had become dead at the 
coninteuc^Dicnt of the Constitntiem and mniiDt be revived by t]ie amend- 
Euent. Ali acts done under the law since the amendment will be valid 
notniUi^tanding tiie fact of ineonsUcency before the amendment.^^ 

tb) For tlie satne reason, tf the Constitution itself is amended sub- 
ecquently, so as to remove the repugnancy, the impugned low becomes 
free from all blemish from t]ie date when Oie amendment of the Con- 
stiEntion takes place.^^ 


Coniflititiitioii*.lity of prc^Cnmtitntion erderi. 

L The provisitnifl of Fart Hi of the Constitution liaving no retro- 
specti irt edeiLl, any act [an taken under any law wluch valid at 
the time when such action was taken (t.e., prior to the corning into 
force of the Constiltition) cannot, after Ihc commaneeineiit of the 
ConstaLution be uluilicniged as nncqnstitatioiml on the score of its in¬ 
fringing any of the fnndainental rights,^*-^ 

On the other hand,,^ 

Where, though the deprivation of the right was made by a 
Coiistilution order, the deprivation is coiiLiimi^d from day-to^wy, the 
order becomes void owing to coniraventinn of a fundamontal right as 
noon as the Constitution came into forco+^' 


lliuslmlion. 

The owners of a firm were deprived of their right of niqnngement 
by an order of the U. P. Guvcminent under 3 (/)' of the Industrial 
Disputes Act, 1947. Sub^neutly, tlie Government of India songht to 
accomplish tlie same object by Issuing an order under the Essential 
Supplies ETeniporary Powers) Act, 1946. Tlie order of the Govenunent 
of India was issued after the coming into force of the Conistitutloii, 
but the order of Ihe U, P- Govertimeuf was prior to the Cnnsiiiuiiosi. 
Nei'crtliclessi the Supreme Court struck dow^n balk the urderi^ as 
coiilruveiling Art. 19 U) (f)/* 


14. Bltikafi V, Stale o/ , (1965) Z S.C.R. 5S9 (595) : AI955 S-C, 

Tfll. 

15. Punh^yttam v. Desai, (19^) 2 S.CR. BS7 {904} : A. S03d S.C. 29. 
Bt^hram v. SlaU u/ Bombay, EI96S) t S.C.R. 61^ {651} t A. 1955 

Sr, 123, 

17, Bhikaji V. State of p., {|955) 2 S.C.R. Sfi9 {S99} : A. 1935 

SrC, 781. 

19. Keshaian v. Slate of fTourbay, (1961) S-C^R. 226] A. t95t S.C. 
12S 

19. PannaM v. Union of jHiJlq; A. 1957 S-C. 397 

20. Wabhirajiak v, StaU of Mysore, {I95i344) 3 CX. 2 ; A. 1932 
S,C, 339. 

2L .SJMlfjani^ V. UtUon of India, A. 1955 SX, C24. 
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COSSTITUTION OF INDIA [Art. 13{2) 


CL ( 2 H Poit^Cciiatitutioa wLkh ue xDcotuUtait aH&ll he 

wlA kh butie. 

L This clAu&t provides that nnjr law made bjr any Legislsture ur 
other authority after tlie crnmieiiceineat o£ the CoaUitotioii^ which 
contraveites any of the fqndamentaL rii^hts mclcdcd in Part Hi of the 
CoQ!&titation sbatlp to the csstent of the cnotravtntkin, bt void. An 
amrodiocnt made after the ooinineacemeTit of the ConsHtatidn to ad 
existing law TriU eodie whliin the parriew of the clause.'* 

2. Afl disEinittii^hed from |(K cL (2) mahes the incoDsIstcnt 
laws void dh and even convictkms made dnJer sntli odcoastita- 

tioriBl laws shall have to be set aside. Anything done under the 
nticansiiintlcmal law, wliclher closcdp complete or inchoate will be 
whoUy illegal and rtlieT Ln one shape or anuther has to be given to 
the person affected by sneh nnconslitntioiiBl lanv“ 

3- This does not, however.^ mean that the offending law Ls wiped 
out froxu the statute-book altogether. It remains In operatbe as 
regards persons who are noi eiiHtTed to the fundairiental right in 
Question (e-g,p a non-citizezi in respect of a right guaranteed bv Art. 

4. Nor does cL f2) authorise the Courts to interfere wilh the 
passing o£ a bill on the gtonnd that it wonidj, when enacted, be void 
for contravention of the Consthution. The Jurisdiction of the Court 
arises when the idll is enacted into law.^ 

^ShalL U voidT 

1. This expression ucenrs both In ds, (t) and (2h It does not 
appear that nn inconsistent Jaw becomes ^'oid withoqt any deelaration 
firom tlie Court to that effect. A dtixcii who is possessed of a fttnda- 
mental right and whose fight Ilbb been infringed enn apply to the 
Court for reJief upon a deciarution that the low ii ineonsi^tcnt with 
the Constitution. But if a ciUrcn is not possessed of the right, he 
cannot claim this relief.*** ^ 

2, Bui once a statute is declared invalid for contraventpnn of n 
funda.iTienlal right* the invuliditv sttachea to the low Imm {aj the date 
of coDimenccment of the Const ctutbo in case of a pix-Couatitatfou 
law.* 

Tht Doclrino of icvermbilrty. 

1. Ttie words "h (Nc extent of the inconsUUttcv or c^ntraavnl^on^' 
make It clear that when sonie of the provislunA of a statute b^ine 


.W Ram V. Stale of Banibay^ A. IIJS^ S.C. 4m (4^^) 
Chqrtd v. SloU of U, F,, A. 1G59 S.C. MS fdW 
24. A.cjliat*£rn v. State of Botiibay. rissn S.C H ^ta tom * 



S,C,R. 22a. 


1 is) ; 
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uncmistitQttoaal on account ol inqonsist«ijcy vith a fandam^ntal right, 
only Lhe repugnant proi’isious of tht law in (^nei^cioii ^hall be treated 
hy the Courts M void, and not the TvhoSe atatyte^*—subject* of qoiirtiep 
l6 the doctnne of MvcrabiEtT. 

2. The doctnjie of se^ierftbiivty means tlmt when aomc partfcnlor 
pfuvision of a statute offends against a consiitutiona! limitationj fent thnl 
provusion the., the sectioii or eiause} IS jci’crmfcte frum the rest of the 
statntep onty that offending provi^on will be declared void by tbq Court 
and not the entire statute. 

3. The leil oE ae%^erahility is— 

Whether what reniBin^ is so ha-kird up with the part 

declared mvalid tliat what tentuins cannot indcpendeutly spi-vivc or, 
whether on a fair review of the wboie matter it can be a^nmed t!mt 
the Legislature would have enacted at all Ihat which survives without 
enacting the part that is wftra * 

Thus- 

h\) if good and bad provisions arc joined together by ttsing the 
words "and" or 'or'* atid the enforcement of the good provision is not 
made dependent on the enforcement of the bad onei f.e.j the good pro- 
I'ision can he. enforced even if the bad one cannot tw, or had not 
e.idatedp tlic tw-ti provisions are severable aud the good one will be 
upheld os i-fllid and given elfect to^*^ 

fJJ) On the other hand* if there is one provisiou (as distinct from 
several joined togetlicr) and it hits volid obje^ os well os invalid oneSp 
wiiich cannot be separated lan/Annl altering Ihe l^ng^ge (which is 
beyond tlie jnrisdicticin of the Courts) and U capable of being used for 
a legal purpose as well as for ati illegal one, it is invalid and cannot be 
aUowud to be used even for the legal purpose.* In the words of the 
Supreme Court*—a 

Where a law' purports to authorise the imposition of restrictions 
on a fandnnieulal tight iu laagUBge irlde inoagil to cover reBlrictions 
both within and without the limits of coustitntio^Uy pcirnissfhle Itgis- 
latiHi^e action affecting soeh right_p ft is not po^ible to uphold ft even 
so far us it may be applied within the CDnstitntional linsits os It iii 
not sei'erable. So long as Uie p^lbility of its being applied to purposes 
not sanctioned by the Constitution cannot be ruled out it must be held 
Id be wholly unconstiiutiona'l and void/”-** 

Doetriae of nuverabilily ai applied to legftlatiun wKieb u partly 
ultra vxm. —Sec under Art. 254^ past. 

CourtV power and duly to declare a law uncoBAtiliitionBl. 

1. Oqr Constitution expressly touJers upon the Courts the powers 
of jndlciftl review, and &s regards Fundamental Righls* tbc Court Itus 


4. Uabtei? V. .SUU of Hydernbag, (I9S2 54) C.C- 21 : A. S.C, 

5. StaU 0/ BamlHiy v. Dakarj, (I9dl) ^^.C-R^*S63' (19S0-5I) C.C+ 

30S : A. I9fil S.C. 2lfl. 

ff. StaU of HfJiar v. KciHi^haar, A. 1952 S,C. 252 {^TTl : {19521 
S.C.R. 833. 

7. Ram jlfujjohar v. .Sn/’tfrEnfrndfnL .\. 1955 All. 10^3. 

S. Gapaktn v. Stair of Madrm. (1950) S C R. BS : (1950-51) CC- 74 
(99) 1 A. 1950 J^.C. 27, 

9. Ratnrsh Thoppar v. Staie of Madras. {19501 S C R. 5M : A. 
I9s0 S.C. 124 r (1950^511 C^C. 40 HSh 

10. Chin^aFnapEfao v, Stair of M.F. {l95£L5t) CX. 01 z (I95ii| 
S-C.R. T59 : A. 1951 S C. IIS, 
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bccn^ by the present Artble. assigned the roll oi a Mndntl on ihc 
'quf While the Conrt, naturally attadies great weight to the 

legislative jadgtueul^ it cannot desert its own duty to determine hiiaLly 
the constitnligiifllity of an impugned statnte+-^ 

2. In dclennijiitig the constitntigiialily ol a proinsion alleged to be 
violative of a ftindamental rightp the Court must weigh the real eilecl 
and Impact thereof on the fundamental right, 

3. On tbe otlier bandp— 

In detennining the qdestioii of ODnstftntiqnaltty of a atatnte, what 
the Court is esaneerned with is the coiFi^elepice o£ the l^gisbture to 
make it and not the wisdom or the motives of the Legi^latore iu 
making it.^^ 

4. Once the Supreme Court is jt^rfma /acfe satisfied that the Peti¬ 

tioner before it has a luudomental right whiob is or is likely to be 
infringed by State action^ it becomes the duty of the Supreme Court to 
interfere,because the right to move t!ie Supreme Court for the 
cufor^ment of fmudamentaT rights is itself guaranteed by tlie Con¬ 
stitution and Ihe Court eanuot, accordingly* throw out a i«titioii ou 
grounds sucdi as diat the proper writ has not been praved for or that 
there is anqtbcr alteriiati^'e rtmerly open to the Petitioaet.^"^ In the 
Author's opinion^ the duly of ihe High Court (under Art. 226> in 
le&pect of fnndamcntat rights is identical e^^en though it is not e^presstv 
laid down as In Art, 32. " 

When will a Court decide the qucition of coniUtutionality of a law. 

1. Tile Court will not enter upon the question of constitutionality 

of a law if il iG possible to dispose of the cose and determine the fights 
of the parlies before it, on other grounds.** ^ 

2. On the tome princlple,-M]ien; the validiiy of a hiw h challcnee<A 
on the grodiid of cotitravcntiom of several Articles of the Constitution 
the Supreme Court hns refuted to deeSde the issnes arising out of each 
of tlw Articles relied upon if il fs possible to dispose of the case wiiJi 

reference ta one or some of tliem/* 


PfeAumptipn in favour of eonititurtianwLityk 

1. The presumption is always In fn^xmr of the nmstitution.ilitv 

‘i IS upon him who stUeks it to shoi 

J^ncip'rt« tianaeressiofl of the cotistitutioTial 

2. Tlie boftltn of proving all the fatif which are requisite for it,,. 

“lisSlmlonnlil"” * ’* ^ha!!ert!.-os the 


IL 

12 . 




of Madras xl (laSS) S.C.R. S97 

J?tf Ktraht EduaUiajt RiH. A. lasS 5.C. fee 
IJ. Aiirw/J V. {P/ Fiiii/dh, A. S.C. 

I3flr Moihfd tinned v. S&ardj. (I9i501 SCR 

V. Stait of M.P., (ies 41 1123 , ^ 

13b. fCpchunni v, State of Madras, A. 11559 Sr 7?^ 

>"' A. I950'm.E. I'n 


Board, A. 1952 Mud. 20, 

15. Cf. Saghir ^hmad 
Sifshadrl v. D. M., (1955) 1 

ta. ClilraPi/R LfitI Union 
1951 S.C. 4t. 

17. Cf, Rao Bahadur v. 


V. Madfai 


V a/ A. 3955 S.C 

S.e.R- : A. 3954 S.C. 7^7, 

(IKU) S.C.R, laO (m) ; A. 


of Indta, 


72S (7J2|; 


SlaU Of V.R, (ip^aj s.C,R. 


lisa iuo2u 
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WKv e mu cbpUfci^gc uBjilttilibn^itf of » \m.W^ 

{i) Ko ent but wliob^ rights ore diicetly affected bv a law €4n raise 
tht question of llie coiislitutionalily of that !aw.*^ 

It Eollow^ tJjflt— 

(u) H n pcF^uii is oEitsjde the class tbal udglit be Injured bv the 
fitatatCp be bas no right to complain.^"* 

ib) Wliete a gtattite affects boiio fatairNa. Uscrc is no pct^cui who 
is rD]Ti|>etent to challenge the vatidtly of such statute.-* 

(c) Ulicre a statute operatrs on a contmetp elfber i>arty lo> the cun- 
tract is entitled to challenge the validity of the atamle/^ 

ffO A pet^n who challeiigcs the constitutionality ef a statute nmst 
show that lie has sustained or is luimcdLitcly in danger of sustaining 
some direct injury as the result of enforccroent of Uic statute and that 
the injury' conipluined o£ is jastidnbte.^* 

Tliis does not mean tliat there may not be cases where the mere 
o|!rcration of an enactnieut is prejudicial to the csercise of a fnnda- 
mental right of a person. Uliene an enactment may iiumcdiatcly on 
its coming into force take away or abridge the fundamental rights of 
a person by its very terms, the aggrieved person may at once come to 
the Court without waiting for the State to take some avert action Ihrtat- 
ening to infringe his fundaiucntal right.*" 

JlfMSfrffiion, 

T]iere was a dispute between the Petitioners and Respondents 2-17 
as regards pmjiertY rights. Thf^ rcspautleuts obtained, the help of a 
private member to introdnee a Bill intituled ""The Madras Marunmkka- 
thavam (Removal of llonbts) Eill^ 1956, under which the Fclilrionurs 
went to be deprived of their interests fn properties and the 

Bespondents u^mld get ioiut property rights. As soon as the Act w^as 
passed, the Respondents issued notices and filed snila against Uie 
Petitjoiters to enforce their righs under the Act. 

Held, that iti the circumstances of the cascji the infringement of 
the fundamental right of the Pctitlotiers was oqnipletc as smu as ttie 
State Legislature enacted the law' in support of the reapondents' claim 
and tlial the Peh'lionets could apply under .Art. forthwith, without 
wnitiug for any overt act on the part of the Stale against the Petitioners. 

(liij A person who is not possessed of a fundamental right cauimt 
cliallengc the validity of a law on the ground clmt it is inconsistent 
with a fundauieutal right-” 

(frd A eswporation has a legal entity separate from that of its share- 
lialdera. Hence^ in the case of a corporation^ whether the eorparatloii 
itself or the sliarc^holdera would be entitled to impeach the validity o£ 
tlie .‘itotnte will depend upon the question whether the rights of the 
Gorporation or of the share-holders have been affected by tlie impugned 
atatnte-” 

But it may happen that while a statute infringes the fnndanicntal 
rigbhs of a company^ it indirectly affecta the interests of it,'* ah.ire- 


Ig, Chfrflrt/Jf Ldi v. Utilon o/ (1960) 5-C-R. SfiS, 

taa. Sinj^h v. Unlott of India^ A. 19S<3 Funj. 19. 

19. Bombay Dyeing v. Stale of Bombay, A. 1958 S.C. 329 {339) : 
(I95SJ S.CR. 1125. 

20. Dworkaday v. .^hoJfapur S/^fmimg Co., (1064) S.CR. ffi4 (7/2). 
?1. KoirJiurwi V. State of Madras^ A. 1950 S.C. 725 (73/). 

22. f^abhirafiah v, 5lafc of AJyjorf, (ig62-54> 2 C.C- 5 (5): jl9iS2) 
S-C.R. 744; A. 1952 S.C, 339. 
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lioldcT^^ in sBcli a case, tLc ^ire-ho3dm alsa ran imptigT] the con- 
!>t>tDtbiiAUty of tlic statute-^ 

Whether a Fii nrfaiTie i ri tml nght CVtt he w-UTf!d, 

Tlie qnoFtion whether u fuq^Jamenlal ri^^bt can bt waivrtl hu mjt 
yet been Anally deculed by the Supreme Conrt. 

{a\ III ^e/irdpn t. Bmnbay,^* Venkataramn^ J. liad e^prrased 

die view Miat such ot the rights a» were created for the benefit of 
indtvidnaU (as difitingtiifilieil fran the intere&ta nf the pubLLc) toalil 
^ waived andp dccorJJng to hia Lordship, even a right gaaraEitecd by 
Art. 19 (I) came williin this category, 

Bnt the majority, nn referance (Mahojaa, CJ.. Mnkheriea* Base 
and Hasan, Jj,) vFtliont fimstly tUciding the quisiUtn, expressed the 
view thni the fundamental rights, though priinsrily for the beticEl of 
mdividnala, have been put into o«r Coostitntton on grounds of pubHc 
pohiy and in piirsnaiice of the objective declared- in the Preamble. 
Kence, HOHC of them can be waived. 

fT V. CpiFiFiir, of L T.,” Bhagwati and Snblja Rao. 

t^ “ fdisi^ental right being In the natnre of a pro- 

hibition addressed to the Smte. nont of tht fnnda mental rights in owf 
Constitution can ^ wai^-ed by an individnat [This i^cw is thus in 
agreement with the majority view in 

J- screed with the above view only in 
^fJ^L ^ *D'® wnJerrtd by Art. \4 and refrained frdm m/kine 

“ regarda tlic other rights in Part III of oar Coti- 

j. i P“' J- '»pin«6 tliat whert a fnnduiieuUI rialit ie toLandn] 

^rfmarily fw Iwtitfit of an individnsL, it can be waived bv him 

enuMtwtfl ,Uio5c of ttw rights iatl^cd in 
^ which would come under this ratefiory 
The views expressed in Behram'i^ being uhher, and the decision 
to N loldr* coinprcIiMniTe, a direct decision is yet 

lint Tf* J. ia in Bceord with the Atnericau view 

the fanifemmt^ nweptoble to a fntnre Court, a clsssihcation o( el) 
right* camneraled m Part HI shall have to h* luider 
taken, in order to settle the eotitiovetsy. ® 

CBeet of Acquij6*cmee. 

1. T]icre lire cases^-^ Jn which it bus Wu « 

the basis o{ separate electorates forma,1 mi commnnal ^i'," 

seek his remedy dhdor Art. nfter the electfoa was wer* ^ 

ai, Chtraaftt /jiJ V. Uniflrt of India, (lestli SCR hTtO 

S.C W A. lass 

a. V. C<mmr. af /. T., A. iSSO S.C. ito 

I. J rFiAatfljabWa v. WawaferfiABa, a, IBS* a p i« 

2 Narayaea V. .ftolr Of AndUra, A. A®? 

3, JVofn 5l,i(h y, St^le of V, P., [Iflf® S.C.R lliu ' * ™, „ * 

4, It alioold noted that in ‘Ws caat the 3W. 

quo itfSrtOJilO, tnth nwpect to which aeonirwree !. ^^as 

bar, nifler Knglish comnioti law. >i“'=s«nce ,s a , . 



Art. 13(2)] SHOUTea constitution of india 27 

3. But a riEt-t 

oE aon-tsitrdisc ciI it/ 

£K^« «f m Uw beiay d«Ur-d u^ean .tilotioual. , . W 

ffi Art 141 at Dur Conititntiofl dwlafes tlmt tint law 
(1) Art. 141 ai P»t t j-,,„ couTti withm lha tcmlop 

llic Supicme {.onrt sllttU te Oinilillg declotcs. a law to be 

of India, t>ii«, tlierrfcte, the CMrt 

BnconstUtttwiial. tli^Mwi^bw decisioti operates 

terntoiy of India. The \irtdJil eiie« _ _ rrlitf in any 

aa a jiidEttent 1« Vil ^ .fnbaeoaent prtceedinjj, therefore. 

§r p% rbp‘c™”TS"» s;-" 

Juer£rb^^B™Sla^-d^t.v;iid bjr the S«pre«.e Coart. aa if 

(fj) The whwe ^rt * f a* sectior^ has been 

^ nnedBstit^nal " u /ucm to be coforced In a iub- 

dectarad to be mv^>dl. tin Coart of that part wliieh 

sequent case^ no notiee is to be b-* unconatttntionair 

htS been d^ral bMhe 

TXDt^t the CoTirt wiSl «aa the sta _ , therefore^ a per^n 

ha* been delated J=^"^/i’Jlrt'iora pirt of which ha^ been 

is ateased to proec tljat hfs rase 

dejclared invatid, which has been held unenforceable; 

XalU under that i^rt succeed unless it proves 

thV’ifte^S^Jd has cont?*^^ 

?r&To % 

taclTofkgisS I Art. 24sill 

‘ 5 ^ 

’^*'**aSns^of*dre COTstf^tioft. The result Is, wliea a legialoture mnhes 

provifiiong of m _- _i Tii^ht. the oosillon i$ the s^mc os 


Effect* of con*titvtion*l Aimmdmefit upon m iuicg|Mtitutioii«J frlotdtt- 
Tlipre haa been o eharp diderence of opinion in the Supreme CnnTt, 

L^*In°B*lVlia/( v. 5fsJ« Of M. P--' A unailimOBa Court E/jas d. C. /-, 
Hhdjni^li, Krtiholardwa Aiyar. Iniavi ^ Ayyar //.] laid down the 

follo«ni^^proi»^io^n^ doctrine Uwt "a statute void for an unconstilo- 
tlonaiity is dead nnd cannot be vitaiiised by a stibsequent ottiendnietit 


\m z 


5 , Kerala education Bill, In re^ A, 1&53 S.Cr 

6, BfhraiPi KhbirjPKd v, SMf of ^oppibay* (1^55) S^C.A. 

A 1055 S.C. 123, 

7, Deep Chond v. Slate of A. 1950 S.C. 643 ^ ^ „* 

5. Bhikajl V, Siate of M.r., dess'] 2 E.C,R. Se9: A. 19^ S.C, 7St, 

fTbe observation to tlie cntitrarv rHecl made by MiiWierjea^ J.p nj 
Uj-hfr dhnwd V. 5lalr of V.P., (tfWSl t S.C.R. TOT (fM). was cxi.laincd 
avniT fo Bhikajl’f rase on the grouiid that ttie (imstion was uc.t raise* i 
in Stfjfh'r .4h>flad'j Mie]. 
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ytidi t«™c void under 

Vvhero / 

of the* Legislature*l^sUtii'e compelehcc 

Pf that ”mertd^^^ the re«„.,l 

fn^rn the d«e when the amei.dment 

as f^*^'^p“JtWatip»*]A»6*S^'toncefarf”h^*'' dissented from, so far 

drawn between a iw^ ri,.... . 5 t.<MstUiiiion and no disimction qati Ik 

the IciSiS «£S;en^‘ofX T “'Y* ’’V"' "' t 

travfriics a Iniidamenta t rlijlit,^* whscli cuu- 

mcnlii %l«*is^void ah*T»«to'’™d 'f™' 'jolotee a fundu- 

Constitutio^'e-Jn «vi« anch'U amendment of the 

Coiislltnti^*!^^ wht^^wM »^"t ’^ 1 . ‘"'9^'^ *“ ‘Jtf Pf a pie- 
ahadow was cast by a aaperventnn c\^nl°iiiL PUftCtcd, but a 

Const; lutiott whieh cam«^ito esdBtcnw’Hii?!^^' 'Ji«"ai5teney with the 

shadow is fomosed; ofe 

infinnity. But thia'pri„eipT^1i^'‘r^“"n™ked^'tlt: 

Constitution law whkii is void ttb himo.“ ” ** ^ 

^wee of die t^i.latuiw when a law i, deeUred u-eon.litattan.l. 

iatute I^'ltnc^tw Court, „., 

to have been valid if anvthiMff done «Z« the stmV- 

valid on the dote of that >dgmei«. U is ‘®. '”*™ '^■=" 

L«^B]a^K to tass a new law or amend the exis^g law'*?^^"^ 
nocoiutieHtmnality ond then provide that anvttiinv ,?hI ‘lie 

offeadinp law shall be deemeJ to have ^en 

and subject to its provisions.’* 'Iftler the new- law 


to. BJiffea/f y. ^lule 4>f .\rp., fisss} 2 S.C.ft Sffl 

9 . Bha^wati, J., who was a party to- the prcv^s 

tontarrred in judgment delivered by Suthi 0,1 imil-ly 

10. J5«/l Clwitd V. State of U. P.. A. lOSa Sr 

11. Sadailb V. SbiU 0/ Oriijo, (IBM) SCR 
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CL (3) tm)t ‘Uw-. 

Low'j m thjs AjtSclcn mi^am the Iqw made bv tJic Legislature in 
exer^se tjf ils power oE ordiiiary legklqtkii and diotfi not include amend- 
raents lo tLc Cpnslitatioii made ia crcreCse ot Uic poner under Art, 36S^’. 
It trtcludcs in^ra vires statuterry order*^* and orders mado in extreke 
of ^wer conferred by itaCubory rulesbut not administrative orders 
lia^ong no statntory sanqtion.^^ 

2. ThLt doefi not, Ijowcver, wean tliat an administratiTg order wliich 
oneiids nsaiRfit a fnndainenta] right w!l, nevertlieleis, be valid because 

n la dot a law* within the of Art 13 

V* h Tn view of the present dcEiuition, n rule, order or notification 
issned andw a statnte may he held invalid for contraventioo of a fnnda- 
mental rtglit even t^agh the statute under which it waa issued mav 
not offend against the Constitution."*" ' 

Sub-claiue (b>: 'Laws in force’. 

1. This e^reasion is defined in the present clause in the ideiiticnl 

langn^e used in the definition of the expression given in Kupl. 1 to 
Aft. ST^ QspressifMi should receive the same expres!.ion in 

ootui Articles. Thexc is no material diHerence" between 'exisLiiin law' 
as defined in Art. ^6$ (10) and 'law in force'. 

2. By reason of the word 'inclndes', the definition should be treated 

M fiof exhaustive, and would, therefore, inctnde not onlv lows mode 
by the Indnin Legislottires, bnt also pre-Coiistitntion statutes made 
fy ParTiament,'* Bngli^ mies of common law as applied 

to Indjs,« subordinate legislation such as order, bv-Iaw, rule resuin- 

^^^^ConditiPn* of v^lidily of ■wbos'iiiiMitv ]4^gill■tlo^. nnOer Art, 245, 

Con^titwtionAJily oE ip&ie Rwici, Ordm, NotiR^^tionip Byc-L&ws. 
Ajmer L«w iRoffwIetioiip 1S77 I 

contravention of Art. 

CoiT loduAtry Ae.t, 1953 : 

19 (irfet" w A contravene Art. 


12. 

13. 

14. 

&.C. 4913. 

15. 

m. 

17. 

IS. 

S.C, 35, 

19. 

SOr 

2\r 

A. 1951 
22, 

267 . 

23. 


Stiankaripraia4 v. Unitin o/ India, (1952} S.C.R. 89. 

Bull Snf^piy Co. v. D'piIph of India^ (1956] SCR 2&7 

of M B. V. Mandawar! (I9MJ S.C.r! ^ A 7^ 

Dwarkmtalh v. SlaU of Bihar, A. 1959 S.C. 249 i2S3) 

Mor^ y Union of IndU A. 19^ Bom 13? 

RamUrhiitia v. Tcndolkar, A. iSSfi S,C. 538- llfisei o-u 

Edward Mtlh V. Sfale o/ A/mer, ffSS) f A.‘ Si 

/H re Menon, A. 1953 JIad,, '720. 

finlfed PmvJnecs v. AUqs. a. 1941 F.C, Ifi IJi) 

Eire ^ 2 he Slale, A. 1953 Cal. 26S (?25) f Baynu/ii vi'/taMiiiaih, 

Canapail v. State of Ajmer, A. 1955 S.C. 188 t fl9i52^J 2 C.C. 

Sivarafdn v, trnfon of fjtdfa, a, 1959 S.C, SSS (55J). 
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Cottbn Coatrol Order, 1950: 

4 does nat (rtintTaTt™: Art. 19 (1) is)^* 

District Burd, MaufTsma^r : 

Bye-Iuw bo. 2 i-oid for oontrivfiDtiOB of Art, Ifli (i) (kK“ 
Estport* (CoBtrol) Order^ 1959. 

Hffid.—7 does not contrsverte Art. 14«* 

GoY-i^iBfeDt nj C. P. At Berur ; 

Hey.—ftesolDtidn^ d. lfl-5^, docs not contrmvene Art. 14.* 

CoremiDeBt oF Edttution DepartmcBt Circular Order, 

dated 

ffrM.^Void for contruveotind of Arts, 39 (1), 30 (1).* 

Madraj Cbinniinw] C.O. s 
mid VQid.* 


Madrmi G. O. 416, Educatian, dated 24r-2'^9; 
mid Vi>id* 


Motor VcKicler Ael, 19391 

f/eld.—R. 2e5p framed hy Madms Govcritmmtp does not contravene 

Art, ltd) > 

Municipal Board, Koirwna : 

isflfd.—Byt-lawa 2^ 4,* 

Nen-Ferroua Metal Centro] Order, 19SS: 

Held tolM/* 

Rail war Service* (Sare^uarding of National Sccurilr) Eole*, 1949 : 
Hdd.—Docs not contrnvcBe Art. 14-* 


RajulKan Foodgralns Control OvdEr, 1949 : 

ricjd.—Cl. 25 void for contTaientioii of Art. 10 (I) <g).* 

Regional TTaniport Aulhoritr, Calcutta : 

/fc^d.^KotifioAtlou, <L l3r-5r-53 does not cootrATCiie Art, t9 (I) (g},** 


334. 


24. JIL B. Cotton ds£crria]fj?n v+ Cfnion o} indi^. A* 

25. Tflisir Jfiijsaifi V. Ht, Board, A. 1954 S,C, 630 i 


1^ S.C, m. 
d9S2^^ Z CC. 


L V^nk^iakrlihnan, fj| re, A. lass ^f(l4J. 2i8, 

3, stalls j/ Af.p, V. Maftdwat^ A. 1954 S.C- 493. 

3. ;5fale o/ Bombay v, EducaNon 11955) I S C ft wja 

4. .Stale o/ Ar 0 drai v. Clram^iJcam I195lir S-C.R, 525 ■' nair o 

183; V^nk^iarammi v. State a/ jVfadfiw. A, 1951 S.C. 229 s r S' 

5. kamakrnhwdah v. DL Bmrd. A, Mad kV ^ 

7, Ruiliy dlvppicdl V, AfanlTj^al Beards {1050) SCR 
7a. xVarfrtdra y, ailfaPl iff tndvj, (lOecy S.C,T 

8^ Bnldfeoliali v, Unian 0/ India, A, 195|S SC 232 ' 

T. (ieS4) ic.R. 'B82t ((ftM-M, 3 

10 . ilarmn, Singh v. «. T. A.. S.C.R. 371 ! A. 1 ^ 
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SiLgar (Contrail l9S5: 

Held valid. —XotiiicaHcitii d- aO-T-SSp uiider cl. 

Town Ajva CgoamltlM^ Jaiiiabwl i 

Byedawa \, 4 (b} do not contravene Art- 19 [t), (if)/* 

U,P^ Coal CoDtrol Onlev, 19^2: 

HWd.—C3a. 3(a)(b}^ 4 (5) contravene Art. 19 (S )(£>/* 

y. P. Siifpsfcane (R«faU.tion of Supply and Purcbax«) Act, 1953. 

Ffc^d.—Ncitlficatioiip dated 27-&-54, dees not conlravenc Art. 19 (l){c)/* 

Right io Equality 

14* The Slate shall not deny to any person equality before 
Eqnallty before tlie law or the equ^ protection of the laws 
Uw* within the territory of India. 

WKat ^cqual pilslcClKin" jneaa*. 

Equal proLectfon means the right to equal treatment In similar cir- 
eum^lancei^*' ^Lh in Ihc privUeEca conferred and in the liabiliticE im = 
pDEed bv the l;iw/" In other vi'oriclsp there should be no discriiiiiiiation 
between' one person ntid another if as regards the subjcCir-msttcr of the 
legislation their position is the same/^ 

Bnt» — 

(0 The principle of equality does not mean that every law must 
haw nni versaJ appticnlion ItK- all- perEOiis wlio are not by nature, attain- 
iiient or eircnniEtaiicc in tlie satiric positiotij. as the varying needs of 
different classes of persons often rcqnire separate treatment/ 

xiie pnnciptc does not take away froni the Slate the power of 
qlassifving persons foe legttimate purposes.”- '* 

**i\ LcgESlnUtrc which lia.-i to deal with diverse problems ansing out 
of an infiiute variety of human rclatLuis mustp of rteccssitVj have tlie 
power of making spesaal laws la altain particniar objects: find for that 
purpose it must have larg« paw'er^ of Eelecticni or claasilicatioii of 
persons ond Utings npoii which such laws are to operate/" 

(ff) Every clnsfilficatfon is in some degree likely to produce Eamc 
ioequaiityp and mere production of inequality ia not enough/* 

' Ditferenlinl treatnicttt docs not ^per se' constitute violation of Art, 

Tt denies Equal protection only when Lhere is no- basis for 

the diflerentiation/* 

n* D. S. & G. Milh V. Vnkfu iff India, A. 1959 S-C 6^6 

12, yfljp'n T. TatPU Area Couiuiifiee^ (1952) i>^CrR+ 57?. 

13 , Duarfca Prasad v. Slaitr pf U.P., il^} S.C.R. 5f)3. 

14, TJkiJ kamfi v. State af U K. A, 19f^ S C. fi76 

15, Slmkhhan v SlaU of Rajasthan, (1S«1 2 S.C.R. 53L 

le. SiaU of ir* V. An^ar Alt, (1362) S.C.R, 2»4 (3^)p blnkerjea 

n. ChlranfU Ut v, Oniaa of India, |ia5a..51} CC. 10 {ITi i (1050} 
S C R- 869-^ 

IS. OMrencira v. Legal RemeiahTancef, (lOSS'MI 2 C.C, 111 : 

(1055) I S.CR. 224: A. ie«4 S.C 434. 

10. slai« »} Bombay y, Bahan, (lasi) S.C.R. 6S2 (7A$'S) ; (lOSO^n 
C.C. 10 (J»8). 

20. Ametroimism v. Mekboob. S.C.R. 404 (4/^ : (1053^) 2 

C.C. 117* A. I9S3 S.C. 91. 
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<fIJ) If fl lam deals equllv mih members of a maU^efined class 
It i> nol obnosioiis and it is not open to the cliarge ol tUnUl of e^i 
prutt^ma on the {•«□"«! that it tias no applfcaiion to otlier persods.”* 
UKi^latton ciiaett^ for the acLicvcment of a particular ^jeet or 
purpose need not U alUmbraciii!,'. It is for the L«islati«e to deter- 
tojncjshat rategerrtea it would embrace witliin the mpe of JeLdsbtioii 
and merely becan^ certain categories which would staud on the same 
footing M those mh icli are core red by the tegislaliod are left out wo^ 
no render legislation mhgch liag been enacted in any manner discri* 
■uinatory and vtolatice of Art. I 4 ,» 

prtsvenl the^UfiisUture from introduedng a 
reform R^dnally, that is to say, at first applying the legislation to 
some of the institutions’' or objects" having ionfmon" or partiMlar 
areas- only, according to the eicigencies of the situation. 

Claf.ifie.tion aotborifed hj other provUioai of the Constitution, 

1. Art,^ U is a general provision nud has to he read subieirc m rim 
Odier proviM^ included within the f»art on Fu,u]ai4iito' Kighu 
lleiice, any lam mahiug special provision far women (or children! 
of'Artf^7i“^ ^ ^ clmllcnged on the Kruund of cotiiravcntioil 

Thus, s. M (4) ^ the Representation of llic People .Art 1961 which 
^blc advantage upon members nf the Scheduled Cwtcs w 
^ raturned to tbe general seats even thougU scots have hwn 

Constitution, being sanctioned by Art 16 f 41 
c^hfiTiDt be held to be void for conir^vention of Art, 14.^ ' * * 

f speciol tr-catiiicnt of Gownuncut scrrafits in th^ 

br«he Presides™ atr 

Art, dll (2), Proviso (c) caaoot be challenged as vrolalivc of Art. M. 
How fm- iwawnablenefi may be determined with refereac, te other 

or contras to show lhat the pmS rtiS o«“^ dfs^lK 
wiir s’^cmrilly,' «« oHier. Rach law must be dea^ 

^Ito^'d'InVZSjer"' 

lion for determining wlirtTier the provi.sioas’ of mu- one of 
discrmunatory. But the same process cannot be applied wh„t ^Li1'^ 
laws on tite same subject are enacted by different’^LegislatuAs" 


Baiiurd, [IM1> S.G.R, 682 i7iis.9j. 


20Oy StaU Qf T. 

n^)T‘^C,r 2 

22. Luk^hmffidfa v. Conimr^^ A. ia 52 Mad. era 

23. Bisv ambhar t. SUiU af OrUsa, nK>4) S,C R R 47 . 

V. SlaU of Rajasthan, 2 SCR 303 pfi* ^ Atii.ir 

24 . Ramchandra Vr Stal^ of Or^sa, ( 195 OI S.G R 

V. of India, (Iftk) S-C. tmirrported]^ ’ ’ Dqs 

25. ¥. SiaU of Bombay, ftSiM) S,C.R fliw 

Giri V. Dora, A. 1^ S.C. I3lfi 
RafkUhorc v. StaU of U.P., A. IS54 All 34* 
faj^adiih t?. A. 19SB Bcmi 2S3 

StaU of M.P. V. btandotpar, ilP52-54] 2 CC, p-Ki) - ^ 


U 
2 - 

3, 

4. 

S.Cr 4®3r 


19154 
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Whnt u rcasAii&ble^ 

L As l3^$ been already statedp what Art. 14 prolitbkts Is class le^is- 
latiQD and not reoMinabie cla&siJication far tJie puqjoses of Ii^islatiou.* 
If the Lc^lslatttre takes care to reasonably classify persons far 
Uitive purposes and if it deals eqnsity wkfl all perMns belonging to a 
£tass% it is not open to the diarge of denial of equal 
protection on the pound tliat the law doe$ not apply to other persons, 

2. lu onJATp toweverp to pass the test of permissible classi^catioti 

two conditions niti^l be fuIElledp namelyjr that the classification must 

be founded on an intclligiye differentia which distin^niiishcs persona 
or things that are j^nped together from others: kfc out of the group 
and (fi) tliat tliat ditfeientia must have a mtional relation to the object 
sodfht to be achieved by the statute in qaestion.^* * nte classificHtiou 
may be founded on different bases; sncli asp gcographiealj or according 
to objects or occnpaUoii or the like. What Ts necessary is tlmt thert 
mu-st htf a mxus belween the basts of classificaliaii and the object of 
the Act under cuns:cIeration^^'* 

3. (a) Article |4 does not lusi^jt that legislative ctaaslficalion should 
be sciintifinally pcr/<i^( or lugicahy complete.'* 

th) A classifimtiou may be reasonabte even tiioneh a single iiidUi- 
dual tor objeeO Is treated as a cIbas hy himself (or itself)^ if there arc 
some special circumstances or reasons applicable to him (or it) alone and 
not applieabLe to others.*'*^* 


ijlujtralfon. 

Section 3 (1) of the Commissions of Enquiry Aet^ 1952, provides 
as follows,— 

"The appropriate Governmeut may If it is of opinion tliat it Is 
necessary so to do, .... . by notificatiDn in the Official Gazette^ apiioiiit 
n Commission of Enquiry for the purposes of muting an enquiry into 
any definite niatter of public importance and perforinuiicc of" such 
functions and -nitliin such lime as mav be specified in the uotifica- 
tioa . + , , 

exercise of_ this poiiver^ the Goveniineul of Indio issued a 
notification appointing a Commission of Eiiquirv to enquire into and 
repon on the administration of the affairs of the Conipanv promoted 
by Ramferislrna Dalniiu ur^ otliers, stating in the preamble of the 
nolificaEmn that such inquiry wn.s of a definite public importance in. 
view of cerlaiu gross Irregoluntics in the umuagement cf the Com 
pany result ing in ct>ii±^idcrab|e loss to the investing public which bnnl 
come to tile nottce of Government. Both the provisions in the statute 
as well us the iiotificatEon issued thereunder were Impngned as con¬ 
travening Art. 14. 

Supreme Court negatived both tlieise contentions,^—- 
tn Afl regards the nn^vision in the .Act, it was held that it did not 
confer any unguided dUeretionary power upon the Guvemment but 


Badtwn \\ stale of Bitiar, (|&55> I S C.R. 1045 flOOt : (tB^-54^ 
2 CrC. 157; A, 1955 B,C. tOl. 

6. State a{ Tl^fi, v. Apinor .411, (1852) SjCM. 2«4. 

7. v. State of Orissa, (1855) l S.C.R. 1004. 

S. Wunf/ V Siote of Bihar, A. iteft ^ 73h 

404^^ n^fsC R^30 ' (I^^-54| 2 C.C. mt A, 1053 SC. 

10, Cftfrartfft V. ^nfoj^ of India, (19501 S.CR. ^0: A. 1953 S.C. 4h 
G n V. Tcndolkar, (I959J S^C.H. 279: A. 1958 

3 
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Lbiit llie di&cretlan was to be exercised oceonlLng to tbe policy hdd 
down in ibt tlmi ia, *'£ot the purpose of nmting an etiiiiiiry 

iDto any de^nite matter of public impotiante^', and the fact tliat it 
could 1^ applied against particular ludividnals did not vitiate the 
sLMlntdry provEBioiiH Litasjnnch aj a reasonable bosEa of classThCBtion 
was provided by the Ixsislature. 

PO As regards the notiheattoup it woa hetd by the Supreme Coilrt 
that tJie fact that it was applied against jiaroed ickdividuala did not 
vitiate the nolification inosmacb lis tlic claasihcatfou. was made by the 
Goi'ernmeitt in conformity wiib t!ie basis of closaifScatiaii pjroyidcd by 
the Legislature^ nameljj tbe existence of a dehnite matter of public 
importance and tliaL it could not be stated that the act and conduct 
of individual persons can never be regarded as debmte uiaUeth oi 
pnblic impertance. The Central Government had m this cose appoint¬ 
ed investigators to strut inisc the aifaira of the petit inner Company and 
honestly came to the ccmclnsion that the met and conduct of the 
petitioner ami the alfairs of the Company conitituted a deEnite matter 
ol public impoftauct which required a full inquiry. Since the discre-^ 
tian was thus tiouMtly esercised and in conformily with tlie pohey 
Inid down by the statutci the nulihcatiDd could not he stmek clown 
under Art. l4 CvcJl Ihonell it was applied against particular indivl- 

The diffeTence which will warrant b reasonable claasliicatiofi 
fierd nal be jfTt^nL What is required is that it must be real and :inh- 
atanlLol and mnst bear omne juaii and reasouable relation to the object 
of the Itgts^lation-"^** 

4. Wlmn 0 law is cbaJlcngcd as offending against equal protection, 
liie cinestlon for determination by the Court is not whether it has 
re.^ulted in inequality, but whether there is some difference which bears 
a just and fcasonohle rtlattou to the object of legislation.^’ Mere 
differentiation or inequaUty of treatment does not amount to 

diiicriminatioii within the inhibition of the eqnal protection clause* To 
attract the operation of the clause it is uccesAary to show tli4t tfje 
selection or diilcrcnliatiun is unreasonable or abitraiy ^ that it doe^ nof 
rcii on any raiionnl basis having regard to Ibe object which the 
litgistature has in vSew.**^*^ 

inEisi/nffnu^ 

Wlicii the Legislature enacts a .statutory presumption in respect 
of certain acts or n burden of proof upon certain persons^ the statute 
cannot be challenged os discrimtuEitory if tlic rule of evidence liaa a 
rational retotlou to the object to be achieved by the 

Wildly therefore, a law is challciiged as oHeuding against tlie 
guarantee in Art. 14, the first duty nf the Court is to examine the 
purpese Qrtd policy of the Act and then to discover whether the cla^isi- 
fication iivude by the law has a reasonable relalioi! to the object which 


12^ RamftTfjhnu v. Tendoficar, A. lOiSS 3-C, Sda (54Sk5SfL 

13. v. Sialt: o/ JSnmbay fJoaring fimird, (1952^) 2 C,C. 126 

14. v* Afuffbooli, {1952^} 2 C.C, 117^ (lasaj’slc.H’ 

404. 

15. 5wra/ Afaff v. Bfra'a^ualh, 110^2-54) Z C-C. !4L : A. 1953 S.C. $45 

16. Slnlu 0/ W. B* V. dnu-ar dlL (lffa2-54] 2 C.C. Sfll: (19£2> S.C r' 
2S4 : A- 1^152 S.C, 75- 

17 JBofflkrlrhrin v, TertflfolJtilr, A. 1956 S C. 536,. 
is! iSabwIfff T, collector of Ctwfowi. (1957) S.C,K. IMG frj23i - 
A. 1057 ac. 877- j ^ f - 

10 , Krishim V- Stole of NodmSi (1057Ti &.C.R, 390 {4f4}, 
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tlic L^iriiilaturt iweks io oUiiiii.” Tlie_ purpose or yhitcl of Oie Act 
is tf) Ijc aw:trt 3 iuetl Ironi jin cxaminatian o£ its ^rirawabJtf an-i 

6. A t«i.w whidi was non-discrimiuatory at its iiictptiofi uiBy be 
rendered dj^criin tnnlor^ by rtasoti of exterrtOil ciTCHmsiancts whicli take 
away the TcaSdOable bo^id o| clBs^ificatiDti. This Imppened after tlte 
Tugr^cr of dilfereot tcrhlorita with difftretitial law's aiicl a number of 
Indian SUle law^ have been lield to be discriniinfllory since llic iJoni- 
tnencenient of the Constitution* on tlae ground tSiat these laws diiEered 
from tbe law's w‘Mch governed the rest cf Ebe territory o( tJrig State with 
which the Indmn States in qacsliofi mergecL* 

Revocable hatta of eluai^ciiUou. 

It is not possible to g^dwusl the circnnistfLUces or critcrin which 
nmy afford a reasonable basis for clu^siticaiion in ail coses- It depends 
on the objects of the legislation in view and wVintever has a reasonable 
relation to the obieef or pitr^os* of the legislation is a reasonable 
lia^is for ciaasiGcatiou of the obiecta coming under the porriew of the 
euaetnignt^ 

Tims- 

(a) The basis of glssaibcalioti may be giagra^Iilcn/,^-^" 

/ilb^ffafroias. 

l_ The Lutroduction of thg system of trial by jury in certain 
districts onlv hy tLolification under s. 2Eja Criminal Procedpe Code, 
does not violate equal pmtcctioiip^* because the notiheaHon is in tespect 
of ^dosses of ohtnees'; bat rcvacalion of the privilege in respect of 
luiTucd Individuals alleged to ha^^ comniitted spediiea ohcnces, dogs.^ 

2. it is roiupetcnt tor the Lcgistatorc to empower the Govem- 
iiLtnt to deeJare an area as a 'dangcronsly disturbed area* on account 
<if ao gnigrKcncy like a communal riot, and then to provide that certain 
specified offences^ w'hicli arc triable nnder the watmnt procedure under 
the Cr. P.C.p shall be tTicd in that area accordiug to the smnmons 
procedure.^ 

3* In view of the fact tliai conditions of tenants vary from locality 
to locality, the mere fact tliat a tenancy legislation is extended to only 
a portion of the territory of a State doea not m-ike the law' void for 
contravention of Art, 14.’ 

4. The fact that different State Taws prcacribc differeul lUachtnery, 
prtJcedorc or penal tv for the same or similar obicct, e-g.p recovery of 
land revenne, cannot be challenged as discniiiinatoryp for the differ¬ 
entiation. is based on the difference in local needs and in the situation 
of the pmpic of diSertfit States,^ 


20. Kedar Nath v. SiaU o/ TK, B., 2 C.C. 100: l\mi 

S.CH. 30. 

31 , SUU o/ kajaiikaft v. mnahar. ( 19 S 41 S,C.R. m : ( 1 ^ 53 - 4 ) 2 C,C, 
133. 

22. Multi V, ^Shitmhha. A. 1956 Sau- 20 {3G). 

2J. jashi V. SlMf Qf M. B.. (ISS5} S-C.R. I2IS, 

24. a/ Puu/ab v. d/ufb (1953) S-C.R, 254. 

25. DM Cfiatid V. SlaU, A, 1953 Alb 123; RiitMmnath \\ SlMe. A- 
1953 Cal. fKl2; AmanUtgh v, Siaic, A, l95fi M.B. 107 itm. 

L Dft.irrtid'ra V- L^gai l^rtfJC^F|bFa^rrr, A- 1954 S-C. 424 . 

2. aopkhand \% Administratiim, A. 3950 S.C. 613 (fiJ4). 

3. V. States 0f Rufailhan, {1955> 2 S,C.R. 33t (5W* 

4 PifrJhoEfafn v, fl955] 3 S.C.R. SS7 (.W2) : A, 193d S.C. 20. 
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a Unioa taw^ \& iiol Liiiblc to be i^lULllenged as (liMrfiioinalur^', 
H'hjch pTuvicles tiiat thii' aTi!ioiint due ftum □. defunlting: fnay 

be ri^Ovetud if it wene an arrear of land revenue* \ if it adopts an 
cjcisting macliincry in the Staler for enforcing a siiititar law, tliou^ti 
Ihe result of £iicU adoption \s Hint tlie sanction fi^r violation of Oi-t 
Eame Unioa law dtl'lers in ualnte and extent in different States.^ 

5. Tbe GovernmenE of Oxis^ia iuLended to natioiualUc tbe road 
transport services iu llie State and contcinplatcd tlie formation of 
Ststc-ControUed joint-stock companies under Qnssa Act XXXVi of 1947. 
But before such a company could be formed^ the feuLbitory States in 
Ofissa merged in tlie State and the State GoTemmeiit took o^’cr the 
transport sendees and vdiicles on'aed by those feudatory States. By 
reason of the afX|tiisitioii of tbe^ vehictes, the State Govenmienl came to 
be in a poGitiou to mn Stale-owned t'eliicles under Oris:^ 1^0* in 
chose areas wliicli had been included in tlsc State by nserger- Tltere 
was thus a difference in the Incidents of nalioualisation as between tw'o 
areas of the same State owing to the applicatiun of two dilicrent lows. 

there was no discritnination since the differentiation W'us due to 
the availability of ttansport vcliicles iu the two sresa-r Government 
Was the beat judge o£ the circunuitutices which obtained withiu a partb 
eular locality which necessitated the application of tliis Act or the 
other. “'What w-us essential was lhalK as betweeti the owners of stage 
Carriage of^^raihjg on a route or in a paFlUutar area, 

uo discriminatiou should be made and all should be treated alike. If 
each one of such oirpicr; had the Fame Act applied to them they could 
not be heard to coniplalu about any diiicriniination. TIscy formed m 
separate group or class by themselves to be treated jn a parlieiihir 
manner having regard to the exigencies d£ the situation- . r r . Such 
loual or territorral or geographical divisionj tliercforep would not 
violative of the ecjuul protection of laws.^^* 

ff. A conccssEnn given by a Stale luw^ to the residentit of the State> 
in the muHer of eddcatioti has a rcosoiiabte relation to the object of the 
legislation, promotion nf cducaiion within the borders of tlte State 
which provides the funds for the educational system/ 

Tlit:^ does nut mean, however, that ei'en where a territorial divi¬ 
sion is selected by the I^gislaLurv for the puryMise o^ effecting dism^ 
niitiatiOH againat a particiiliar race or elosa of people residing in that 
dh favoured urea^ it would still be upheld as a reasonable clusalhcatiaTi/ 

Tlie clasaificatEon may be accordiug to difference in h'uuf.* 


PfHdmg proccfidfngf. 

ii) A taxing law imposing a new rale may provide that qssesseea 
in ^ritdbvg proceedings shantd be assesssed at rates prevailing when the 
proceedings commenced or the liability accrued. Such clqssl£rjitiou 
On the basia of time is reasomtbleL" 

It is n tuatler of cxetnsivtly for the Legiskture to decide from 
what date a law should be given operation and the law Cannot be 
challenged as discriminatory in not affecting prior trausactions *• 

(if) Siniilafty. in i-iinrtin)? n fr^ttdural Idw, it mmpetent lor the 
Court to treat pending prWMdmga ua a class by tlltmgeli'es. having 

In this en*, the Court upheld S. «i f2) of the Inwtnc-Tai Art 
Rainrhundi'a v. .Nfdite of OFissa^ 119^1 S C li aci, 

Joshf V, M. S. (tOMl I S.C.R. lils ffiasi 

Par^hrtlaw v. (iteS) 2 S.C,R, 887 fMij - a W -qr ?n 

Ra™/f!al v. 1. T. 0^«r. (IfUt) S.C.R. ICT™ V lOs, s r « 

inder Sfpifh V, (Stale of Ra^ajNraiL a. IK7 S C- 5Io/ 


5, 

A 

7- 
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regard to Lbt c.xigcncic^ of ttic sitaatlon which sucli pendency itsetf 
calla for. If tln?rc h no furtlier dvscdinInation fitter se as between 
per^ns affected by sucli bedding proceedings^ iltcre i$ no dolotion ot 
Art, 14,’* 

If^ liowtv-erp the Legislature dfscriinipaies bcmvccn pending proceed¬ 
ings by selecting an arbitrary date while giving retrospective tdect to n 
itgistationj the discriminating provision would odend Art. 14.** Similar* 
Ir^ in extingnisbing or modifying the rights of a natural class of perMms, 
the Legislature cannot select uti arbitrary dole having no ratioiia] con- 
nectioa with the necessity for such extinction or modification^ so to 
split the class ii]to two, having dilfejrent righbs and ImblliEtea without 
any reasou^blc ground for such differentiation." 

(f) The classification may be ba.4ied on the difEerencC In the iiafurf 
of the persons^ trade, calling or occupation, nh^ch is sought to he 
rcgnlatcd by the Icgislationr 


[\htstraticfis. 


Persians. 

L A law of probil>ltion may dillcrentiate between civil and military 
IHrsonnel or between citkeiiB of India and foreigners who have no intent^ 
tjon of permanently residitig rii India.** 

2. The classification of unions as representative^* and ''qualified'* 
according to the percentage of their metnWrship and giving n ''repre¬ 
sentative union" having a prescribed higher percentaKe of membership 
the right to represent the Interests of the entire body of worters in 
the industry concernedg is a reasonable classification and involves no 
.discri initial lott.** 

The classificalion of daugemusi and bad clianicteTS whose pre¬ 
sence in a particnlar locality may jeopardise tlie |^acc &ud safely of 
Ihe cEtiKcns, for the purpose of IcgislaliOEi with a to extern them, 

is a reasonable classification and such legislaltort cannot be chatlengcdl 
as ofleudlng against Art. H on the ground tlmt the procedure prescribed 
thereby is different from that provided by tlie ordinary law of criminal 
procedure.^* 

4. 19^ of the Cr. P. C. which requires sanction of the Ckiveni- 

ment to proseente public servants for acts done or purporting to be 
done in the dischnrgc of his official duties ts not discriminatory becau^ 
it Ih based on a rational clnssificationt that public servants tia^'C 

to lx; protected from barassment in tht discharge of his official dutitis 
wliile ordinary dtlxens not so engaged do not require this safeguard." 

5. Sitnllarlyp the validity of s. I- P- C- him been upheld on 
the ground that women re^iuire special protection against violDtIon oF 
modestv.*" EitnilUT reasoning has been advanced to aitalnin tJic ^Tilldity 
of s. 4SSj Cr. P. C.” 

6. In view of the diOeteUCes betw^eeo the Hlndng and the J^ilS ill 
matters of faith and Teligious ptacticeSp^ there is no contravention of 
Art. 14 if the Legi-slalnre provides for the constitution of Boards far 


11. .Wir Pahadui v. StaU o/ P, P., (1953) S.C.R, IIS8 f.1197) i 

A. S.C. 3SM, 

12. BaSabhau v. Be pup, (1953) Bom. L.R. \A i2J\^ 

13. a/ Punjab v. K^har S<n)*h^ A. 1950 Punj. 8 (F.B,). 

14 . Aintff of Bombay v. BnhaFa, (ja^!) S.C.R. 632 i ( 1950 - 51 ) C.C, 3 Cl 3 . 

15. fCulltdrni v. .SiaU of BOfnbay^ (19^^) C.C. 176. 

IS. GurixifiTiiiPi V. Ataic Of Bombay, (1952^^) 2 C.C. ITS 
17. Malajoj^ v- B(i4a:H* A. 1956 S.C-4+i (1955) 2 5.C.R. S25 h 
13. Girdaaf V. State, A. 1953 31 .B. H7. 

19- TAaniri v, Konut A. 1952 Mad. 529. 
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Hindu and Jain religions nndowni«nl$ difiTcr- 
(B) Tradc^ Calling /it 

{() Special public interest in an indnshy, that it is eneafed 

m tlie pi^nction of a commodity vitally esseutisl to the commnmtv* 
may instiiy its opecml rej-nlation."" ■ 

Iff) Sioct *hedffiag^ in coltoq trading roguirea euxTienen and 
no elation Art, 14 if Covertunetit tTeale the older 
Lottori AKSDcmtiona differently from the ne^er ones, m regards oersiis- 
siDjj to enter anto sneh tmnsactioiiSL^ ^ 

V"" dr cl«ssificutiQQ may be based on the 

K^Lition.'^Th«™^“^ orgratT o* the remedy or 

^*EisJJtnrt _inay lej^tate only the aggromtcil forma of a 
^^!r£i. ^ ™ly b> porticuUi- areas “vhere 

deemed to be cteareafV Th^ introdneine eomnn?. 
edneat*^, die provision for earnuirkiiie certain arens aa •t^mnnlsion 
even tlmogh sach ctassifimtian all^ 
rtrtnin edncational mstitutum tn sneb cotupnUiou areas witbont affect 
mg sittaiLar m^ttcutions in the Other oreas.^ 

fe siniElarlv campetenc to refutro gradaally. 

^ m tbe first instance, to sonie of the insti* 

it be said to be fliscrimimitory merely beomse 

(me jlJJd the acqnmtiod of #1! tlie cstntea in tbe^ State at 

rfficnhlesy admidstmtJve and wfcbl 

'SL ^"'''” " 


inaitrarfovii. 


flan ort cattle siak^liler. 
orei™tio,f ft b^, on tbe slattEbtrr of anima]* i„ 

from different slm,dpoint‘7c^“ Sn™ for rvrienU^e^f 
and the like^ Thns^tlm Le|^si«?mrma“lStfflX^ 
of cows wuhont prohibit me the stauEhter of eoats^ »n,? it *4"®!!!**^ 
batchers who slaughter the animals bctonein£^to thesic diHw^'t ^’■' 
gonen insiy also b« classihed on tbe same hLis?* 

20. Molt Dai V. Sahf, _\, ipsp IM2 rSfOl 
^ 21. trbfranjfl Lot v. tfnfon of lodla. (lOSO^Mj c‘c. lo; fiaso) g.c.J? 

A, »M s;?. ./ ■»«., ,,M^, J c ; 

'■ *■ >®» S.C. !», nsa, 

24, .^feliirant v. Sfole of Orisia. CIOSB) i s.CI? tom 
P Referent on the Kerala Edacaiioo Bin f' itoj en 
]. Bfraamtikai' v. State of Ortisa (10541 cV'li 

2. Amor singb v. Slate ot TfafaslhaoTtlO^^'^ia i!i*D ™, 

3. Hajii/ {JuarfsAf v, S(alp of Bifiar, M^f c ^ W- 

.V 13SB S,C. Ml. ' SsC.A. 753 . 
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CKtnlttiiJ pri>c€edin^s. 

(0 Ss- 2OTA‘ and 25UV of the CnpiiEial Froccdn.re Code aft based 
on 41 reasoiiable cla^&ifioatioii inasmuch m they make a distinclion 
between proceedings mstittited on police report and those instituted 
otherwise ; the object oE the auieniliueni being to secure a 
dispOsnl of eases, the differentia adapted for claSsificatiOEl is intelligible 
ana rider ant to that object, whether or iiot there hai; been a previotts 
in^'CBtfgation by a responsible public servant w^hose duty it is to detect 
erime. 

(^0 Though tlie mere abject of securing o speedier trljl may non; 
be a rea>»nfiblc basis for providing a discrlniinritorjr procedure for eer- 
taJn offences,* it would be a valid basis for class]bcatloii if the need 
for a speedier trial has a reasonable relation Eo the object sought to 
be achieved by the legislation/'^ talcing prompt action against 

biibery and cormption^^ W'hich liad become rampant at a particuJar 
point of time^ The prqvhfion& in sa. 262-4, (4> of the Criminal Pro¬ 

cedure Code ha*!^ been justtSfd on the same ground/ 

(fli) Tlie object of tiie Sea CusEoms Act being the prevention of 
sttinggling, s. 17^A of the Act, which throws tile burdea upon the person 
from wivose custody Certain vatnable articles are recovered in the 
reaftonable belief that they are smuggled goods, to prove that they are 
npi srtiuggtfd goods, is not discrimluatory on the ground that it lays 
down an onerons rnle of evidence contrary to that under the ordinary 
law/" 

fft>) The very nature of a new offence of a serious nature, not to 
be found in the enisling Law of erimeSj may require trial undcT 
a dLlfcrcnt or special procedure. There would be no violation; ol equal 
protection because anybody who committed such offence would be 
tried under the special procedure/' 

Control of rent. 

Tn a ReuE Control Aet+ it would be reasonable to exempt buildfnga 
belonging to Covemuient*" or a local apthority^* who are not likely to 
be aoEuated by any pro&t-makipg motive. 

Foreign eitehange, cffrnfMg o/. 

Tn a programme fur tlie promoLion of earning foreign exchange, 
It is competent to the Government to select sugar produced by a 
particular process only. It is for the Government to select those 
coRiuiodities which liave o detisaud abroad and are, accordingly, capable 
of earning foreign eKchacigt.'* 


t. NdFEToafTH^^ia Vr Stole of Ar P,d A. [SS7 S.C. 927^ 

5. Fetfraraghaviihi ti. f\, t9S$ A.P. 301. 

6. Static of Ti". B, V. An^ar AU, 0^1 fJCR. 2S4 fJN, m). 

7, Ktdar NaiU v. StaU of IF. F., tl^Ml S.C-R. 30: |t952-Ml 2 CX- 

m rroj^n: a. I953 s.c. m. 

8, AigoroH V. of A. 1^57 S C, 50^ t (19^ S.C.R. ^8. 

p. CofindiJ Reddy, in A. 1958 ftlys. ISO; Sindesicari v. Bifjut 

A. l9Sa Pat. 3£(. 

TO. FflbHlor V. Collector of Customs. A. 1857 S.C- fi77: JlOST) S.C.R. 
1110. 

13. Reltoton Shetf^oo v. State of /. ^ K., A. I9fi0 S-C- I i-4). 

12. Fabemn v. Bomboy Ilotisitig Board, (3954) S-C-R, : (3952-1} 

2 C-C- 126. ^ 

13. VenkoiadH v. T^«afi A- Andhra^l. 

Xrfjfiipiii .Sifgur MlUs V. yniOJi of India. .A. IB59 S.C. 1 324. 
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In a. law pr^v^lding fcr tilt c^ypalslon and d^ttutirin of forcigntKp 
reasons of State maj mate it desirabSe to cLa&^ilT foreigner* iaio difft:- 
rent gtoops.** 

On the other hand— 

1, Hie right to have legal dispates adjadicated and legal tights 
en^rced hy a court of law is- a right wfaich belongs to ovefy indiv^idnal 
cindet the general law. Tlie LegialEtiire cannot deny this right to 
P^ttjcplar indi vidtiHls paless there is a reasonable ha^i^ for sncli di/Ter- 
entiatioa. The mere coatinnance of the dispute for a long neriod :$ 
not a reasonable basis for snch dilferentiattonr^*'^^ 

2 , L^islathon diretted_ against a particnlar natiicd person or cor- 
poralion la otn'icmjfily discriniinfllorj and eonid not be constitnHoiiallv 
jtiatiEied e%’en ff sneh legislation resulted m some benefit to the public. 

3, A law which authorises the Estetnlive to select cases for special 
treaioienl * ar to grant e^mptiou from the ope mfion of lawp^" with- 
o^t providing any guide or standard for such d^erentiatioiip iSp on 'tlic 
UL'Ce of it dlSCTiminalory, 

Lflfid J?e/or#n. 

g. a view to ejecting a coosolidation of lioTdingSp the U. p. Con&o- 

hdation of Holdings Act, 1954^ empowered the State Govertiment to 
dectuTe that the Goyeminenl had decided to make a scheme of canso- 
hdattno for a specified area and then to prepare and revise tjie rcicntir 
record!? ol that area for this parpiM^ under a procedure which 
shorter than the ordinary procedure for the preparation of revenue 
recortbip {if.g,, bjr reducing the number of appeals), which would have 
been applicable if the area had not heen clcctared lo foe an ari:!a fat 
the applKAtion of Act^ Held, the objcirt of the legislation, nniiifrlv, 
con&oli^itionp was a hoon to the tenure-lmlderH and if it was to be put 
through, there must bo a mom eserpeditious procedure than under the 
ordinary h^w. Hencei the cLas^iricalion liad a rational relation to the 
object q 1 the legislation.’^ 

J^egu^alfOft o/ Ir^de. 

The Coir tndustry Act^ 11&53 Was enacted for lakiug under 
control of the Union the coir industry, k. la of llie Rnlcs framed 
utalcr tisc Act a person couk! bc registered as an exporter of coir 
products only if he bad during the period of three years preceding 
the comnicncenient of the Rates es ported the prcsCTibed mini mu in 
quantity of coir producla. 

It was urged that the Rule w-os dicrimliiatory ag.i[ust the STnall 
tradrra witlioat any ruasonuble basis for the classification. Reiertinu 
this contention^ the Supreme Court hf(d that the Act was ptassad in 
order to put a Stop to the fualpracttces ifi and loss of reputation of thp 
export trade in coir owing to the fact that exporters often accented 
orders beyond their capacity, leading to the non-fulfilment of 


15. Hflirj ilfalEer v. Supdt., (1^^} I S.C-R. l2flS f/JSJi 

16. Atnccro&nis^a v. Afahtaab, (1952-St) C.C. in ^ ilovii c 

404: A19M S.C. 91. ^ 


1129 


17. Enm PrujacY v, -Stale o/ Bihar, (igS 2 ^) C.C. [22 ^ o 

1 A. 1953 S.C 315. “ B.C.R. 


C-C. 50 
19. 
2P. 
21. 


.Sfflttf of IP. Bengal v, Auu-ar 4if, SCR 3^4 ^ 

m t A. 1052 S.C. 75, ^ ^ II952^> 2 

Fhll Supply Ca. v. Unfon a/ fneha^ 1™^ c ^ 

CJiaudfcnry v, SiaU o/ Blhir. A. 957 It-.J*™' 

^(lar Singh V. SW* of V, P., a. s!c s 4 ’ifiy,. 
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cou tracts or the supply qI inferior CDtniiiodicies. By prescribing & 

and at the aanit lime proi-iding 
for the cxeippixon of ca-opemlii-fr societie^i the Rnlc aimed at pnltiiiK 
the trade on a hrmcr basl^. The differentia adopted by the Hole had 
thus a ratiotta] relation to the object ^nght ta be aohieved by the 
Act.” 

How the -cJliHiftcation may be made by the Le^idalrure. 

It is not nece^ry that the da^sification, In order to be vaUd, must 
be fullv tarried out by the statate itself. TIxe trcg^islotnre niay niak^ 
a yabd olaSsifitation in any of the fnIJoninj;: way& l 

(a) The sEatucc ibieif may indicate the persons or things to whoxn 
its proyisions are intended to appiTr"" 

(ft) Ingtcad of making the cloL^ification itseJfp the statnte may lay 
down the principle or policy for selecting or classifying the perHons 
or objects to whom its provisions are to apply and leave It to the 
discretion ol the Qoverninent or tlte adiniiai^trative mithoidtT to select 
sneh persons or things, having regard to the principle or policy laid 
down by the Lc^ishttnre (see 

(£) The Legsslature may itself select certafu objects to which the 
law should» in the first instance apply^ and then empower the Esiccurive 
to add other fffte objects according to the exigencies calling for appli- 
ization of the law.'* 

E^upl Protection mnd Tii^alioft- 

The foregoing prindples apply to laws of tasation rxs well* sa ttiat 
such law will not 1^ linconstiCutioitnl if there is a reasonable basis for 
the classification made by it. Thus, 

[ 1 ) In a law imposing a sale^ 

[a) The State may not consider it administratively worth while to 
tax sales by small traders who have no organiiuitiDnal facilities lor 
Collecting the tax from Eheit buyers and tern It wer to the f^vem- 
nient. b'acli State mnat^ lu imposing a ta^c of this naturCp dx its own 
limits below which it docs not consider it aduiijustratively feasible or 
worth while lo impose the tax.” 

[b) If a particular cemmodity has tKCuliar features in a State 

the bublne^s of untanned hides and skins)^ the Legislatdre may impose 
the tax on the purfftineij of that comnimlity^ while in the case of sales 
of all other co 111 modi t LeSp the tax is levied upon the &eLlers/ 

f/f) fn a law of taxation of incomep it is compe^nt for the r.flgisla- 
tnre to graduate the rate of tax according to the ability to pay.^ 

EequaJ pralecbon may Ve detiird by ptocedoral lawa aa well. 

I- The guarantee of ronal protection applies agajnst substantive 
as w^tl! as procedural laws/-* From tlie standpoint of the latter^ it 
means that all litigants^ who are similarly aitnati^^ arc able to avat! 
themselves of the same procedural rights for relief and for defeticei, 


SivarAfatt v. Unl&n o/ India, ;V, 1959 S,C 5Se. 

3d. RAmAkriihnA v. TcwdoJtar, A. S.C. 533 
34 . Cf. ^rfU artfj MHh v. Static ef A}m^r ( 19 ^) \ S C.R. 735 ; tia^Z^l 
2 C,C. m IS 29 ). 

25. Slate fiornftay v. Unlltd dfptory, (1953) S.C.R, 1069 (fWS). 

I, Syed MAMmad v. Stats o/ Madras, A. 1953 Mad. 105 fl/J) 

nfiintii?d by .^yird 5 rahaiticd v. SlaU &f Andhra, | 1954 ) 1117 ] 

.A, 1054 S.C, 514 . 

3. .9libhlal V. Jain, (1957) K C-VV.N. 599 fJJ4} 

3. JLarhmapfcfax v. Slats Af Ba^mtrnv, {19S2} S.C.R. 7l0 
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witliani diACtiminuLioii. Of coursCp if fht are of m min&r ot 

unsu^st4iniM cliarRctcrj. wbkb bavc nat prejtjdictd of 

ilio person or persans nfiedcdi Uicrc wnld na| be a dcflsal of nj-ael 
protection/ 

2. In Older !to find ont wbecher there t^en a stibiitiiiitidl 
departure from the normal procedore^ the teat to be applied in cot tlie 
degree of knequalityp but the riJoiliy of h- Thes, there is a snb^tcctLil 
dillerenre in the procedural right of the accitsed to ecjiialEty of treats 
meiit n-here the impawned Act deprives the accusedp int^r alk, of.» 
fu) the safej^imrd^ of committal proccdnrep (b) the trial with the help 
of jnry or Assessors^ (C) the right to dt ntttro trial in ca^e of tranafet^ 
(d^ the right to redresa in higlier CourtSp--which are offered to other 
accoaed of the ^ame c1&£a, ticder the geceral law of trim tool procednir/ 

3. But a pruceduTc differect from that laid down by the Oididary 

law caa be prescribed for a particnlar qiaaa of persona if the discHmi- 
jiatSon is hosed upon a reaaonahtc claasificaiion having regard to the 
objeclk^ which the iegialatian has in view and the policy nnderlyui^ 
it. Thus, in a law which provides for the externment of und^iiirabli^ 
petaouw who are litcly to jeopardise the peace of the locality^ Et is 
nut an nureasonobte di&nrimination to provide that the attfipected 
persons sliall have no right td cmss-eHamine the witnessea who depose 
against hi nip lor the i^ery object of the legjftSation which is an extra¬ 
ordinary one i^t^nld he defeated tf such a right were given to the 
soi^peet^ person." ^ 

4n If persons who are asmilarly sitnated in relatEon to the object 
of the impngned legislation can be made subject to a procedure 
which is Eabstantlally different from the ordinary proccdnrc at the 
option of the EsccuLivcp the law which authorises the special pfocednre 
most be held to be discritninatory."- 

Pravirinn for Special Cauet or rribimalp how far offeadp againal 
Art. t4. 

This topic hds been dealt with by Ihe Supreme Court in a number 
of cases, and tlie position resulting therefrom may now be stated as 
follows : 

1, A low wiiicli uniliorswa the tri^t of any cases by Special Courts 
or by 0 proceduTc which differs aubstnntialty from the ordirmry pro¬ 
cedure to the prejudice of the accused p'^ off ends against Art. 

(a) Such l^Tslation is discriminatory If it leaves it to th? uueon- 
trotlpd discretion^"- " of tlie Executive to select particnlar cases under 
the discfiminatoTy prixt!dnre, but not so, if tlie r^cgislnlure Itsel! lava 
down the policy find the rtfindords according to which the selection "ia 
to be made by the odminislrative authorily/" 


4, Stuff of W. B. v\ AjFtrar AU, (15S2) S.C.R. 3S4 : A. 1&S2 Tl 

5. AffCrtufcjhj 4rHIs T. A. 1655 S.C- 13 ^ (1655) 3 S.C R 

767. 

Gu/burhau v, Stot£ of Fombay^ 119152^1 S.C.R, 737 
7^ AfutAifaii V. fTomnir. cf T., (1?^) 2 &,C.R, 12^7 {124^) ■ A 
S.C, 266. 

S. Sl^raf Afull V, Thfatmlha, ^955) 1 S.C^R. 446 : A. 1654 5,C 545 

9, Qo$im jRurul v, Slate of Hydetahod, <li953) f>,CrR. 589’ A 19'Va 

S.C. I£€- 

10. SiaU of B, V. ^ntcur .1?f, (IS^l S.C,R. 2JM : A, lOS^ g c 7^; 
11^ fjrrAjtiaMdai v. State of Bombay, A. 1952 R.C- 235 : [1052) S C.rI 

Dhifcndra v. Lfgcii Rernembraac^r, ri(|52-54) 2 C.C. 111 
{1055) 1 S.CR. 224: A. 3954 F.CL 4^4. ^ 
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(f) Tlte West Bangui Specif] CHiurts Act {X of 1050) f<3r it| 
oljjflct, 35 declaftd 111 tlwj Freaniblep ^*to provide for the s|«^rr mat oE 
certaia offerjCts'*! and laid down a procedure for trud bef^ Special 
CoDT-ts wtiicti was different in sei'eral respecta broan tlie ordinary pro' 
cednre fur tlie liiai of offences under tiie Criminal Fr^etlpre Code, 
*j, 3 empowered tU^ State Government to constitote Soretal Cotirta and 
3 , 5 £1) provided that "a Special Court shall try saeh offences or classes 
of offences or noises or classes of cases, as line State Governnient may 
by general or special order in ^ritingp direct."' tt h xu . 

fjejd (Fail All, MnHajan, MukJieriea, Ayar 5f Bose JJ.}, that the 
pTbeednre laid down by the Act for the trial before S^ml Loarts 
varied stibstantisUy from that laid down for lh& trial nf offeticesK 
rally, bv tlie Code of Criminal Procedure, and that since the Act dtd 
not clarify or la? down any basis for the clasSibcation the casc-i 
wbich may be directed to be tried by the Special Court, bnt left tt to 
tlie ancontroUed discretion of tbe State Government to direct any rase 
wbidi it lihed to be tried by the Special Court under the special pro¬ 
cedure, K. S £l)j of the Act contr8?cned Art, H of the Constitution and 

wasj accordingly^ void-** . , , ^ - i 

{«! The West Bengal Cnminal T-aw Amcmlmetit tSpccml Coiirta] 
Act/ mOp Mt np fi Special Court ^*for the more speedy trial and more 
effective pnnisbmeiit of certain offence,^” and empou^M the Provin¬ 
cial Govcjmmenl to *aUcit casts for trial’ to the special Judge, Tln>upli 
the Preamble of tfiia Act was ^milnr to tliut of tlie West Bengal Sfwcitti 
Courts Act. 1050 Iwliich was Ibe subject-nintter in the caie of NEultf cf 
IP B, V, Ampar AH;^* see ebave)^ there was « distinguishing feature 
in tlie B, Criminal Law Aniendmetit Act, 1W9, xis,, mat the 

offentes for the speedier t^l of which the Act provided for * 
ptocedurep were specified in the ^hedule^ to the Act of 1049, a 
^Jicy of the Act us to why a ^edier trial and spec^ pr^d^ wm 
required for the trial of such offences was also clear from the Art aud 
the circumBtances prevoiliog at the time of its tnactment ^ 

[iU] R. 4 (11 (nj-(bl of the Orissa Disciplinary Proceeding (Admin^ 
trative Tribunal) which empowers the Governnicnt/ at its unfotiered 
discretiofi, to proceed against a non-G^tted ^rvant, T^ihli 

of misconduct cither nTpder the Clas,siGcatiOTi Hules or njider the Tribu¬ 
nal RuleSp ia discriminatory aivd void.'* 

fo) The policy may be gatliered from the Preamble nr e\en from 
the general tenor of the enartrMtit. . , . -r _ ■ 

2. But there is no iniringumcjil of the Article if certain 
or classes of effenca'* me prescribed by the Legislature to W 

by u Special Court or under sucli special pracedurej according to n 
Tc^isonable basis of classificatioti. t l,. 

3. There is no dtscriniinalioOp unless the prowdure prescribed by 
the impugned legiahitioti Is substantially 

procedure,^ aiinar deviations ftotii the general atondutd uould nut 
constitute discrimination.^*- 


13. 

H, 

15- 

s.c. m 

Id. 

17. 

2S7. 

IS, 

19, 

S.C. 75, 


Kcdar^am v. Slule af W. B., fl0541 S C-R- 30: A, l95d S.C. HH. 

UlmidranaHj V. of Orissa, ,A, l0Sfl Onssa 90 

XafM fiuwwfFiif V. Slale of SoufOstiirQ, S.C.R. <35 : A. I9?2 

V. Unlim of India, A. 1957 S.C. 397 (497K 
\. Slalo of Hydtfobad, (1953) S,C-R- 661 ! S.C. 


.If. K. Copalan v, Sialt of M. P., f 1952.541 2 C.C. 109, 
Slate of IP, B. V. Antrar AH, (1952) S.C.R. 294 (J2SJ : 
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/IlHjrlralfon. 

lon^' \\est Bengal TribnnalG of Criniiiml Juriisdictfon Acl, 

1653, w^cb waa e^ticd "fot the speedv trial of the olfetiwa specified 
m Oie ScUedale", define* a disturbed area, which in the opiaicui of the 

ante of the paW k peace and winch lia* been declW to be a dtstorbed 
B^rca, In rtswsrt of the first caltpory of distarhed areas the notificatiem 
fms tq spo^fT the period Mtcred, by itie prerions disinrbaace*, and it 
IS oHtnee* which had taken place dating the said mrin^ 

t^n t^te* Btischief qf the Act. Ill the second case the noUfita- 

L^n ^Sinil^n tl^k «nE^««/o 

P^v.^ to ^ion 4 (I) enable* the rribntial. when it i* tty in c .iiiv 
i’k 'i'^retion any ollence other than a sciiedol^ oDeuce 
with which the ucensed may be rimlged at the sanie trial. 

c offences ineci- 

fied la the^hednle of the Act alleged to have been »imnitted belw ieii 
January, 1948 and 1350, in an area declared to lie n 'disturbeil 

l!wt tbe prwedor.. is 

prescribed bv the Act was disadvantaKeons to the accused and that 
there was a discnminahon against them « compared witji other people 
who might hate c^mittod oHencM ot the same kind in the samrafla 
who might Itave been tried under the ordinarv procedure before ttie 
nliA'^w Twi""''' the «i4/urf(y ol the Supreme Cour' 

^nd the clas^ifi Jion tlic Act 

. ‘ “2 enactment providinff for special ptocedn™ for lha 

trial of certain ounces IS or is not tlfscriminatorv and violative of 
Artidq 14 of the Const It ntioi, must bo determined in each c*^ ^ 
anses, tor, no gcnenil rule applicable to all etwea can safely^ laid 
down. Merely because the Government is not compellable t<j allot all 
«iwa of offences Mt out in the Schedule to the Act to Special to Ic„ 
but is vested with A dismetion in the matter, it Eamioi be lhal tlie 
provision offends against Article U of the Constiturio^' Jf h! 
impugned, legislation indicates the polky wbicb Itlsnir^ it Brd 1 ^ 
object which it seek* to nltnio, the mere fact ihat the legislatioR itoes 
not Itself make a wmplete and precise classification of tife ™TM„rJ,^ 
ihinp to ivtoeh it i* to applied, but leaves the selective ^ulivaiton 

Afl bp4± Icgulatikin iiidiTidtiBtp, 

’■ '* fnr the Legislature to cla^ito 

a single individual where he jms-sesses reol and substmiihi " 
diJlcreiit from other individuals in relation to the object 
Litlon to question” fp. 33. aals). Art. H would tolerito’^^'" 
diBcntninutory legislation against a single named f ““ 

lu'duals which simulates a Hill of AttaiRde' ”-Tnd Ln 
for the glassification appears on the toce of the legi 5 tft?ton'*^n,Jj^''|* 

2d, Kaniari Jtotefar v. Slftlt (f/ W.B., f|96l)l I nf r r ic n % , 

21. ffeifitriialfi V. State Of IP. [19331 s r ft ‘in ■ 

100 UfH-S) 1 A. ISAd S.C, 40*. ' ® = <^^^244) 2 LVC, 

^ 22. RamkrlihnA v. Tepufolkar. a. IftSS S.C. 338 f5«) : [1950, 

23-4. pFKiJiid V. of Bihar, (jasj) S,CR IJ'*® 
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Ucilucfblfe from the anTTOunding citwnuLtances or matteK of coniiiioti 
knowledge/ 

2. la the name of elassifving mdiridbal^ on tlie iffronnd of special 
totureis^ tile L«gifklbtbire cannot assnme the juri^ictiDn to adiudic-ate 
dasputes rtgartimg private ngbls and thus deprive named tndivi- 
dtuild of ineir ri^Ht to go to the duty constituted coarti a right ol 
aewss to which for the determination of private legal rights tfclones 
to evcjy pt^r^on.*’^ 

Who cmi compluD. of tho violatJ«ii of vc|uaj pralectiob. 

OnJy a ptr^on who lias been aggrieved by the discriinmatiori flJlegcd, 
can challenge the vnlidicy of a law on the ground of violation nf Art. 11, 
ThMS, where the ooncention was tliat a. 5 (2} (r) of the Foreigner^ Act, 
I94S read with s. 2 13), discriminated between ditferent classes of 
Britiflli subjects mer se, it wa5 held that a foreigner wlio was not a 
Britiali subject was not entitled to challenge the validilv of the Act on 
Eh^ ground." In other words, the Petitioner cannot cotnploin itnless he 
bcioags to the class of persons who ore alleged to have been di^^^rimi- 
noted against.* 

Preiumption that the c1»»ifictttMin is T^AJonable. 

(f) The presntnptton is always in favonr of the constitdtlonalitv of 
an enaettuent, since it aiiuil be assumed that the legislature understands 
and correctly appredotes tlie needs of its own people, tliat its laws are 
directed to problems made mans test by experience and its - discriniitia- 
fjous jsrc b^ed On adequate grounds/" 

(^0 A legislation is not to be struck down as di.^iCrLininut'Orv if any 
state of facts may rcasonalily be concei,vcd to justify it.” In order to 
sustain the presuntpEjon of consliturianaJIty^ therefore, tlie Court may 
take into couaideration matters of eommon knowledge, mauers oE 
common report, the hislorvof tlic times and may iisaume every state of 
facts which can be conceived as e^sisting at tlie time of the legU- 


Enrdcn oE PrtKifi 

1. The burden of show ing that a cla^sidealidn r«ts upon an arbi¬ 
trary and not reasoiiable basis is upon the person who impeaches the 
law as 0 vichlatiou of the guorsintee of equal protection/* Further* if 
any state of facts can be reasonably conceived that would austaia the 
claasi Heat ion, the existence of that'state of facts at the time the law 
was enacted niust be aMunied/^ Tlirowing oat of vague bints that 
there may be oilier instances of like nature which the impugned legis^ 


5. Ramkrishna V. TfiidclJfear. (ia5&l S C.R. m 

6. jK'a**! Prasad v, StaU of Bihar, A. IS5J S,C 215 : il95^\ S.C.R. 
1120. 

7. dtnacroonfsm v, S.CR. [416): A. 1053 

S.C-" 91- 

a. Ham ^tuUcf v. (lfli55S I S.C.R. I2S5 {mS], 

9. ATuPua^Avu v. Sfatt o/ Bihar, A. 19*7 Pat. 30. 

10. Stale 0 / Bombay v. BaUara, (1950-51) C.C. 308 (3J5) : A, 1051 
S.C. 318. 

JL Hafiiaui 5frtgh V. R, T. A. (1952^) 2 C.C. 120 (Jjn. 

12. Kuppifer/jAua DflJmia V. 7^end£>lkar, A. 1058 S.C. 533 : (19i59) 
S.C.R- 279. 

13. Hanif Quanshi v. £tait of Elhar, (Iftsi) S.C.A, 7^ (mf) : A. 
1953 SX. 731. 
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l[itk>n lias left out, is oot it mtiftl be proved Uiat tht selcttion 

by tlie lyegisJatmre has been mrbitrfljy.^*’^" 

2. It lor the PetitiDder to slmw tliat the persons or objetts as 

betvi'ceii whom Le^iBlaturi: is iilkf^ed to have discirimiiiiiltd^ are 

siniiiarly sibuitcrJ.”-"^ 

3. Ent where the statnte show-i On the /ate of It that tlie Legisla¬ 
ture made UD attempt at all to make n classifleatirpii but smgKed out a 
partienlLir iadivldua] or rJass tvithoQt having any dilferefice peculiar li> 
that individual or class^ thu presnmptLoa of reasouablenesa in favoat uf 
the ILcgislarnrc is iosUnlty pctHitted and the persou crhallenging thd 
statute cannot be called upon to adduce further or estemal evidence to 
difieharge hts oniia.^^ In sucIi a raaep the Court ia bound to invafidiite 
the statute as violating the guarantee of equal protectiun/^ unle&s the 
State is able to establiah a rcasouable basis ol clasiiiiheatiun by extrqJlc- 
ons evidence or by facts of which the Court may take jndiclal notice-” 

How the pre^uixiptlon m*T he rebutted. 

Tlic presumption that the clo.'islfication made by a law is reaKinahle 
piay be rebutted not ouly by {a) rcrerriug to the touteuLs of the Law 
itself but also by {b) ejctmaeons evideuce. 

1. / II tH rtjIc erfdasec. 

b The preemption may be rebutted by showing dtat on the face 
of the statute there is no claisiEeattan at all and no diilerence pecaiiar 
to any individiml or clas!^^ and yet the law hits only a partkubir indi¬ 
vidual or class-The presumption is of no avail when a law IS di^ 
criminatory on the face of it ana it h pstenfc that the Legislature made tt& 
attempt to make a classificatlofi at alL"*^** 

2. It ia true that Ihe presumpimn should always be that the 
Legislature understands and coTvectly appreciates Ibe ueeds of it^ own 
people and that itft iliscri iniiiatione are based oil adequate g^ounda, but 
to carry the presumption to the c.Xlcnt ol holdiug that there must be 
some nndiSLrloJ'td unknonrnt reason for subjecting certain individuals 
^sr corporat ioTW to hostile and discriminatory legistatmn [a to make the 
protection clause a mere 'nope of 5und^ in "no niauner restrainhig ^tnte 
action,”' ” 

While gitod faith knowledge of existing conditkmfi on the part 
of the LcfiisSature are to be pr^umed, if there is nothing on the face 
oE the law or the aarroUitdhlg circumstances nu which the ctasSificatlDti 
may veajmyibly br regarded as based, the Court cannot go to the CJfEtMit 
of holditig tliat tlicre must be fiomc undisclosed reasons for the dis- 
criminalton/* 

3h Where the discrinitnation k apparent on tbe face of the statute p 
the onus of showing thU just relation and basis of clIserimmatiDn is 
upon the party who supports the alleged dififcriminatfcon. The grounds 


14- Chiranjit Ijal v^ Unfoit of (]ft50-51J CC. 10 (JJj + aosfli 

S,Olt. l: A. 1951 S,C, 41. 

15p dpHCeruonljSa v. f^allboob, (1053j S.C-K- 404 (417). 

IG. Ffuioroin .si^h V. R. T. A.^. 11&52-5k0 2 C-C. 129 HJI), 

17. ^riftishUrt v^ Slotf 0/ l^a/ajihaji, (JQuO) S^C A, 403 
la. ^faHam»tad v. Stoto of diidhru, [1954) S-C,E. 1117 r 11952- 

54 ) 3 C.C, 132 : A. 1954 S.C. 314 . 

10. Kam FruJod v. StaU of Rihar^ (19531 S,C,R. n29. 

20. RantftrEshnci v. Tcndnltu/, A, 195a S.C 53S (S53S ; tl&59) SX^U. 

21. Ckfran/h Lai v. f/niou of /ttdlu^ II9S0) S.C.R, 869 

22. Atalf of yvstt Benzol v. Afmor i|l^) S-C.R. 2®4 (3351 

23. StoU of Ka/flSfJww v. Afancliar, (I952-54)' 2 C.C, 133 (ijj) 
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for diflereiitUtioji miiit be ple^(|£^J and suppciriricd by ci'idenct,” pr 

The peliEipncr may aliP pttivc by ^dducinK evidence" that the 
cla^incatiPJi nuidc by the law was witJiPLit atiy rensunable basis and 
that the subject selected by tbc law had no features to distinguish it 
frocn oilier subjects siniilariy siToated so as to justify a sciecial treat' 
iticnL-*^ 

2- tJbi the ciber ImTid*. where the basis pf claesiScatinq ia not 
Apparent oa the face of tlue law, it may be establislied by the State not 
only by ma^dal evidence^* or by bringing to tlic aolice of tlie Court 
facts of which tide Court can tube jndidal notice^ bm also by makm'> 
an afiidavil/* staling the circumatances which led to the itiuictug of a 
statutory iU5triiineqt„ c-g., a nolificatLOti.^^ Siniilarly, parliamtiitHry 
proceedings may be referred to for showing the bockgruimd in which 
an cdiiEietmeiit was idjade.^ 

l-*w eonfereina du^retioury power upon the EjieciitiTC. 

1. A legislation which floes not contain any provision wbtdi ia 
ilirectly discriminatory m^y yer offend agaLdsi tlic guarantee of equal 
protection if it confers upon the eitecutiv* fir nd mini strative aatliority 
au Hiigif/cfeif or uudontrolEcd drscTctcoruiry power in the matter of 
Eipplication of the law,* " For* where the select loji is left to the a^lute 
and liiileltercd dfscretion of the administnith'e authority, with nothing 
to guide or contro] its action^ ibe ditference in treatnient rests sotelv 
on arbitrary selection by that asthority.^ 

Tlids,^ 

fa) A law wliicili authorises the Ivjtetutirc to select*"* cases fur 
spedsd treatmeiit or to grunt EKeuiption from its operation withaiit 
providing any guide or standard for such diiferentiatfan js, on the face 
of it, discrimittototy. 

(b) Tf tile legislature, while enacting a Special law fqr dealing with n 
f^pecial problem H aatlioriscs the l^^jccutivc at its option* to proceed against 
u person either under the special law or under the general law which 
would otlwwisc have been applicable the euiifermrnt of arbilrary powtr 
upon the EKecntlvc to apply the more stringeiit provisions of the special 
law against any person at its pleasFure* miist be held to offend sgainst 
etiual prolectioq, - ‘ 


® Tasalion oa IncoDie f Jnvesligaljon Conimiu^lou) Act+ 

W7p autbiinaed the Central CjOvertimcnt to refer to the Investigation 
Commission, for dealing under that Act Clit case of any ptrscu whotn 
the Central Govesrument nr the ConiTntssiHjn bad reason to believe to 
have ^ to a rubihanbal extent evaded p.iyment of tusation on income", 
Such persons Could otlierwiso be dealt witb nndcr s. ^4 of tiK Incontc 


24. Komkrhhm Deiimid v_ Teffi1i?tkar, A. I9S5 S,C\ 53A (5521, 

25. y. .Shite af Andhra, (I9M) S.C,R. 1117 t (I9a2 
2 C.C, 132: A, Iff34 S.C. 314. 

1. KrdarnutA v. State o/ IF, B., |Ja54) SX*R- 30. 

2. Cf. Chtranfil Lat v. Unhn c?/ India, (J0i5O) S.C,R. 809. 

3. .5tafa 0/ B. V. AH'd.ar AJh fiasS) S C-R, 284 fa/0; StSS; 329: 
3 t 55 ) - A-^ 18^ S.C-. /5, 

4. SuraJ MtfJJ T. /, T. L Cauim., A. reS4 S.C, 545. 

5. SegMf Ahtnad V. State ef U. P.. (1^-54) 2 C.C. 248 t260\ t 
Cl»$5) I S.e.R. 7071 A. 1054 S C. 725, 
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Tr\ Act^ 1922* ikTid tLe provisiDoa of the speci&l Act of 1947 were 
mute fitritigent than E.Lu^ of Itic ItlOOtUc Tax Act. 
the standard of '^obstaniial extctit' was indefLinte and oNcted no piidc 
to the E^eentEve in the matter ol selection, Tlie provision In s, 5 wo<i 
accordingly. nnconstEtiilional/' * 

II. I. If, however, a law iiidkaleg the policy which inspbied ft, the 
mere fact that it dae$ not iLftlf make a complete and precise clpssi- 
licsLtion of the snbject-mntter, but leaves the eeleclive application of the 
law‘ to be made by the executive authority la accordance with the policy 
indicated, there ia no contravention u£ Art. 14 by the law 

Thns, 

(a) The vaitdity of a law which provided that— 

Special Jud^e shall sdch ohences or classes of offences or 
such casei or cla&ses uf cases as the Govenmicnt . . . may^ by general 
ox special order in writing direct*' w’as npbeld on the gronnd tSint the 
law liad laid down a definite legistative policy* t'i-r, “to provide for 
public safety* maintenance of pubUc order and preservation of peace 
and Enin^iiillity*** and the Escruiive had lo exercise its power in con- 
fonnity with this Legislative policy'; if it failed, the act of the Executive 
would \k liable to be dtallonged, but the Act itself could not be chal¬ 
lenged ns discriminatory/ 

(h} Similarty, it 1ms been held that the Industrial Xilaputes Act 
can^t be invalidated an the ground of contravention oi Art. 14, for 
having autlK^lsed the Government to refer a dispatc either to a Board 
of Conciliation ur to a Court of Enquiry or to a Tribunal* at its discTC- 
tion* inasmuch us the policy of the Act was expressed to be far the 
purpose of ^investigation and settlement of industrial disputfs' and the 
Goveniment was to decide what step would -be conducivt to this end^ 
having regard to the exigencies of each purtiErulat Case." 

(e) Nor is a kw which confers power on the Government to exempt 
any person from its operation bad for controventlaii of Art. 14. if the 
policy of tlie Legislature is clear from the statute/ 

(d) Wliere the nmjcimutn penalty that ma^" be imposed for an oSence 
Is laid down by o statute and the authority la vested with a discretion 
to fix the quantum of tite penalty Rubject to that maiimam having 
regard to the gravity of the offence in relatlou to the object of the Act, 
it caniiot be said that an nnguided discretion lias been vested in the 
authority.*" 

2. Discretionary power ts not necessarily discrimEiiatary when the 
legislative policy**"** is clear from the statute^ and the discretion is 
vested in the Oovernment or other high authority as distinguished fruin 
a Miinot ollicaal,**"^* or when the Rutea framed underr the Act lay dawn 
the principles or fnctqra to lie taken inta consideration in exercising 
tlie oisuretion* 


B. M€cmtkM Mffli V. A. 19^ S.C. 13, 

7. Xafhf Ronnhijr v. e/ StLurashtra, (1952■^54) Z C.C. 73 J (10S21 

S.C.K- 435: A. 1952 S.C. 123. 

8. NUmia T^xHi€ Mflfi v, 2«d Punjah Tribunal, (Ift57) S.C.R 33s - 
A. 1^ S.C. 329. 

p. V. 51aEtf t>f R&faithath A. 1P57 S,C. 510, 

10, F, H- Roy V. Cplkctar of Cv^tom^, flftS?) SlC.R. II5| «j;5Sl 
It. Bit^'iimbhor w 5fa1i of (1954] S-C.R. 842. 

12. Amur Singhji \% ^UU of Ra/aithan. fiasg) 2 S,C.R, 303 
J3. Matafoe v. Bhari, A. 1935 S.C. 44 (4^1 : (1&551 2 SrC.R, ^ 

14 , RamkH^hna Dolmio V. Tfudolkor, 1958 S.C. 33 $: Ref on 
the Kerala Education Bill. A. IWS S.C. SSB, 

15, TfJfea Raynji v. Slate of U. P., (19SS) S.C.R. 393 (44J) : a I9«5 

S.C e^s. 
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e. Tlic bare pos?stbiSitty thaL ibc di&cfetiotisry power mny be abu^ 
is no greknnd for ihe btii if tbc administrative 

authority niisnses tlie power by making an arLitrary aeieetioii withoal 
regard to the policy laid down by ibe legislature* ilie_ adininiistTativc 
act will be struck down, as discriminatory(see p- ot^ foit). 

How tbfe polity bebind the plAtute ip ip be detcTHtined. 

It is clear that when? the L^g:isbtare docK not itself make the 
classiftcdtloiip but leaves it to be made by tlie aditifn (strative niitliorityp 
it must lay down the policy or the standard according to which tbe 
delegate inirst make the clasAification. 

(a) The policy of a law may be gathered from the Preamble,*^-"* read 
in the light of tbe oitcralllEtallces m w^bicli it was paKsedJ'"^* iXscre^ 
tionary pow'er has aIeo betm held not to be arbitrary where the condi¬ 
tions for its exercise are Said down in tlic Knlcs maHe under the 

tb) Wlsere the standard or guide farnished by the statute (a vuruc 
or iiriccr^oiiF, it amounts to the absence of any guide at all and tbe Taw 
uinEi be atnick down as- coiilerring unguided power upon the Executive 
to discriminate.^* 


lUuthatlOfis, 

(i) The test of "fipeedier triar was held to be too vague to fonti tlie 
basis of a ratiotial clasai^cation wliere tlie Govermneut was empowered 
to direct any ohetiue ur case to be tried by a Special Court under a 
procedure substantially drUering from ibe ordinary Law of criminal 
procedure." 

(fj) But the speed ter trial of sp£clji£d oHcncc^ shall be a ratianal 
basis for cla^i^taliDti if the fipc^y trial lias an intimate rational 
TTlacion to the object of the legislation, such ss 'public safety' or 
'maintenance of public order^ in a dangerously disturbed area.** 

ic\ But— 

if} VVhttlier the standard otfered by tbe statute is vague or not is 
to be detertuined upon an ejiamination of the Act read as a whole."^ 

JlhiflralfoH. 

R, a ot the Railway ^rvice& iSuteguafdiug of Kational Security] 
Rulej^p 1949 saysi — 

member of the Railway Sendee who —. ,, is reasonably sus¬ 
pected to be engaged in Jatt-chfvff , may be compulsorily 

retired from service . i- # Provided that n tneuiber . . . shall not be m 
retired , +. unless the competent untbority is satisfied that hij rcUnthn 
hi public sendee fs ^rc/udicioi lo ualional security , . 

tUld, that the expression ^subversive activities* was not vague or 
iudelinitc when considi^red in the context of 'ilutional Security'; no 
activity cupld be held by tbe authontj^ as subversive uuEess it was 


l5o. Ramkrhhiffi V. UndMkar. A, 3S5S SX. 53S (551) * {1959) SX-R- 

27&. 

16. ttidar Singh a/ A. 19i57 S.C. 510: (1057) 

SX.R. 605 Ref. on the Kerala Education Ball, A. 1950 S.C. 350- 

17. KaiPji KofTiiiPig Vr Sfdfe cj 5nirwli(ria, (1052-4) 2 CX. T3 (52- 
S5) : 11052} SX.R. 435. 

16. Paunalal v. Ifidcm o/ Indfa* .^. 1057 SX. 397 (470) : {3957} S,C*Rr 

233. 

19, SlaU of ir, F, u. Anvar AH. (1952) .SX.R, 234 (2JS) : A. l&oS 
S.C. 75r 

30- Cop\ Chiittd V. UfHU ddjwfpififrnfrnrt, I95& SX. 600. 

4 
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prejudiciAl to aational sccuritr. 
tntional.*' 


Hence, the Rule was not nncoiiistU 


pre^rtjed by tlic Act cannot be htia to be vague 
M ”? irea^nable^ls of diLs^ificatian, if Sts precis ini^t 

from the tnatory of the legislation and tlit dre^- 
the time of iis enactment, and to ascertain 
tiuise facts^ the Court may taic afhdavit^ on behalf of tlie Suie.^'-^^ 


D^imi of equU iiroIfKifaQ euy take place in the admhustrmlion of 

MW. 

L Eqnal protection may be denied not only by Icgulation but albo 
by tJie adtinuistrnttQ]! of a law. The principles to be applied where an 
admtnistrativc act U challenged should not be cortfuiied with tho4c 
wbi^ are to be applied when the law itself under which the adminU- 
trativc act is purported to be done IS challenged. 

2. When die statute itself is not disenminaLory and the charge of 
violation of equal protection is only sgam«t the oMcial who is entrusted 
widi the duty q£ cairying it into opcTation,_die charge will fii: \f 
the power Iia.s been exercised by the officer in good faith within the 
hnutations imposed by the Act and for the achievement of the objects 
the enactment had in view^ if, however, tlie person who alleses dis- 
mmniatEOn succeeds in tstablishin? that the step vtaa taken ipiI^h- 
Efonally for the porpose of injuring hitiip or in other words, that it was 
a hostile act directed against hmij llic exeentive act complained of 
most be □nnnlledp even thongh the statute itsejf be not discrimmator^'. 
In short, if tlie Act is fair and TOod, the antbority who has to administer 
It will ^ generally protected. To this mte, however, there is an excep¬ 
tion, which comes into play when there i$ evidence of niola. /ides in the 
application of the Act/* 

(a) In short* when n law is challenged as di^riniinatory the rele¬ 
vant consideration is the effect of the law and not the intention of the 
legislature. But ■when a la’^rv is itself non-discri minatory but its 
administration is clmllengcd as discriminatorv, the quest ion of intention 
ot the administrative authority becomes material; in such a case, the 
administrative action cautiot be said to have onended .Article H unlet^s 
it. was 'main fide^ or actual^ hy a hostile intention.*^ 

(bj Such Tnnla fide adniiuifitrutEon, is never prEsumed* hut has to 
be proved. On the other hand, the pre.^umptton is that public offici^k 
will diKl^r^e their dulses houestW ond in actordmice with the roles 
of law.* This presumption is heightened when the law v«ts a diecre- 
tioH m high officials or nnthorlties/ as distlngnished from niinor 
official:^, or m the Government itself.* 

how'cverj the itxecutii-e exttciscs Its power in disregard of 
the policy mdiented by the Legislature, then the eserclse of the power 


2S. JHulakoliah v. Uni^n of India, A. 1953 S.C. 233 (237> : Jiuv^, 
S.e.R. 10153. ^ ^ 

V, of SauraihiTa^ (1S52) S.C.R. 435 ^ 

23. Muioliaf v, PMi, (Ifi&s] Z S.C-R. ll&G flW). 

24, State of B. \\ Awnsar 4ti. (!952'54) 2 C.C. 49^ a Ifls? p 

73; (l&S2> S.C.R. 2S4. ' ^ 


2S. 

S.C.R. 


^ 33 . 


279. 


2, 

3 - 


Kedumath V. Siau of ir. B., (ie&2-54> 2 C,C. IQO 

Panmidl V. Unlopi of fnehn, A. 1957 S.C. 397 (403) r (t957> 

Malafoe v. Blifln', (1955) 2 S,C-R. 923 : A. iPse R,C 44 
RamferisArtU v. Tendotkaf. A. 195S S.C. 333 {SSt)': (ip^j SCR 
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by the Estetnlive can be ^iin ailed an di^irninatory aed being in con- 
^civeiJtkm Df Art. * Tlie result is the same .as if the I^xccptiTC 
Jsod iiidietcd dtscrjniEiiiitian tn the absence af leg^Iative fiapport 
aitpgcuier,' En tliU ca&e^ nu i^Dc^tion of reasan.iblcness of Irasiative 
oos^ncatioii Dxisc?, and the cxceuiiye order is directIv hit by .Art. H. 
read with Act. 12,* " 

A rctroipect vn cIuAiSealiQr^ ukI judie^L nrview therc^r. 

A fitting summary of the forcgoicig principles liaii been given Lti 
the Supreme Conit decision in RantkrWuta v. Tutdolk^T*- thus^ 

(tj Wlicrc the statute it^Jf iudicntcs tlw persons or thinga to 
wltom its. provisions may apply either on the face of it or to be 
gachered from the surrounding circumstances know^n to or brought to 
the notice of the Coortp the Court will exauliue whether the cLasaihea- 
tion ran foe deemed to rest upon differentiu distingcishiug the persons 
or things grouped fmm tliosc left out and whether such digiTontf^ 
1^ a reasonable relatioji to the object suugJit to be acluevcd trrespet- 
rive iit whether the statute is Intended to apply to n pnctjcnlar person 
OC thing or to a certain class of persons or things.* 

\Z) \Miere tbe statute direc^ its provlsioiis against Q n individual 
r^rson or thing or to several individual persions or things but no reoson- 
flbk basis of classi£ration appears on tiic face of it or can b€ 
deduced from the surrounLiing circumblances, the Court wjU strike 
down tlic law as a case of naked disciiininatiofi." 

[3j \Vliete the Btatute makes no cJmuificatioii for applying its pro¬ 
visions but leaves it to the ductetiba of tlic Government to select and 
cta'isifyp the Coart will not strike down the law out of Imiid but will 
ermine and o^ertaiii i£ the^ statute has laid down any principle or 
policy for guiding the exercise of dfscretiou by Government m the 
matter of eelectidn and clasAidcatiorv and if no such prinLuple or 
^licy is found, the statute will be struck down as providing far tlie 
delegation of arbilrary or uncontrolled power tp the Government so 
as to enable it to discriininate betw'een persons and tilings similarly 
situate as well as any executive action lakcii under socli law.* 

(4) Where the stiitute has made no c]a:^si:Saition and leaves to the 
cli^retion of the Goverrmient to select and classify the persons nr 
thing^ to whom the provisions are to apply but at the same time it 
lays down a pnuciplc or policy for guiding the esennM of the dbere^ 
tLon, the Court will uphold tJac law' as eonstiEutional.* 

(5) Where the statute leaves it to the discretion of the Government 
to f^Sect and classify the persons or things to whom the provlsious 
filiall apply and also indicates tlic principle or policy to guide tbe 
cxerclfie of the discretion , but tbe Government has not follow^ snch 
principle CM- policy, the action of tJic Government will be struck down, 
but llic statute Itself will uot be condemned as unuonsEhittonal." 


DiscruiiiDntioii by judicial acta,. 

*■ extends to all State sction including e ven acts 

cif the Jsidicaary, and would hit arbitrary or wilful discrluiinaticin by a 
Goiirt, tilt Articte docs not guarantee uniformity of decisions or of the 
’Cxcrcise of judicial discretion, livery judicial decision nmst of neces- 


3.1. raHMaial V. UrUon of (!96SJ «S,C.R. 333. 

4^ Kaihi Ranntrtg v. oj [i952-54J G.C, 72 fSfl * 

<l&52> SCrR. 43S. j T T 


^ india, (1956) S.C.R. 3^7 ^ .A, IBSfi 

S.C. 479^ 

d. Ra-tnkrfskiiia v. Tendolkar, A. S^C. 533 i ft9591 

S-CJt. Z79, 


^. r 

l-‘ MV 
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sily iltpcnd on the facia imd drcnirtiiUncM of Hit particular cast befom 
ilie Court and whut nuiy supcf^QdftUy appear to be ati unequal appUca- 
lion the Saw may not n^e^tily umuuat to a denial or ^nal prntw- 
tioni of law untta^s tliere la abovn to pre^nt in it an element of 
intentional and pnrpoNefnl discriniinatioiir^ 

2. lliotigh tbe vesting of unguided dJ&cietiou iu ilic Kxeentive to 
direct the trial of particular persons undergo special proccdnrt may be 
diw^niinator>% it would not be so where the discretion is vested in 
judicial officers who have to exercise their discretion according to well- 
settled principles and subject to revision by superior oourts." 

'Tbfl State ibaVl not^ 

The word ^^State’ is to be understood in the sense used in Art. 12. 
Any Stole action,, eseecutive^ legislative or JudLci&lp fa void if it cMt- 
travenes Art. 14/ 

Ducricdinatien in fmvenr of the State it«cll. 

Wlmt la enjollied by .Art. 14 is that the State sliall not, by its nets, 
diEicrimiaalc ua between two indlvidiiJils^ wlra me similarly circunistanCni. 
It lias^ no applicatiou In any possible di^eri nil nation in favour of the 
State itself when tlie Stale enters into soma tranAactian or business 
which is open in private individuals/ The State does not ceoae to be 
a State when it enters into a trode like any other trader.^* 

On the same princTpIep it lias been held that a, 417 [l> of tbc Cr, p. 
C, which place* the State on n special footing os regards appenla against 
acquittals^ is not invalid on the ground of contravention o[ Art. 14.** 

DacLiloni nn the vHlidily of lOmE AeU m rdution to Art. 14 . 

Ai-ms Actp tSTS : 

Htld invalid,^. 29 /' 

AuMin Stale Acqui^tion of ZBruindariei Act, 1951 i 

I/rid laUd,'* 


Bar Couuckb Act, 1929 : 
Held ifflJid,—S. 4 (3).**^ 


Bihar Panehuyat Raj Actp 194S i 
Hr id aaJfd.—Ss. 62p**>^ 


Calcutta Municipal Act, 1951 : 
lUSd JntmJirf.—S. 237. 


7. ,Saghir Ahmsd v. Sfiife cf [/, R, {305S| 1 S.C.R. TOI : A \mA 
S.C. 729. 

&, ^u4lia!t V. SlaU of Bihar, (1952-54) 2 C.C< 157 (f6o) ■ a 
S.C. 191r 

9. perihaef v. SMc of Panjob, A, 1957 Puuj. 150 

SO, Jairiiya V. Stale of hmfah, fl95S) 2 S.C.ft 223 

11* SiaU \\ Shatikrr, A. 1B5S AIL 432; 111 re Krishmyya, A. 3957 
A-P- 103, • 

12, Mehdr Chand v. 5idr<, ,\. IJIS& AtJ. 000 

13, Bhalral^nilr^ v. nf .■fjwppi, a. 1956 S,C. SOa 

I3a. xMijiiflCTl V, Union of /mjfa. A, tMO Bom, 83 ' J 

l3b. Boldto V, Stiftf of Biitar, A, 1937 SC 612 

13c, jVu-j*b Ariff v. Corpn. of tilkjptfa, ^ C.AV,N. 1. 
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Cml Code : 

HcM valid.— 133O. 21, r. 22.'' 

ComxnitiionA of Eneiuir}^ Aet^ : 

Meld valid.—S. 3 "* 

CoR^pwoie* Atl, l 

Held valid.-^. 240 15)/* 

CriminkL pTotedur? Code t 

Meld Htn:'* 30 s” 136;=' 176;'- 193(2);** 1996;” 

m 269;*“* 2I17A 290;* 263;* 290-2)64^ 260;* 330;^ 4t7US / 4^/ 

4!7 (Ij;** 421 497.^' 

CriouiuJ Law Amendment Aot, 1952 t 

Held Act 13 Ek wLole;’* s, 9.*“^ 

Eut Fonjab Public Safety Act, 1949 : 

Held I'ulM.—S. 36.^* 

Employee! Provident Fn&d Act, 1992 ; 

HirEd valid.-^. 5;** 

14. State &f Madras v. rriifcaia. A, 1957 A.P. 675. 

19^ SiJiiliijI A. 1652 PHtij. 97. 

16, Pis/iyLtyii V. Gi^L of .>1 A. 1957 A-P- 156. 

n, Jfdm 1:riiliFcct v. A- 1658 S,C. ^39 

18. l^araya^jial v. 1650 Ikpin. 320 (332)^ 

16, M. K. Oopalan v. State of U. P., (1952-64) 2 C.C, liJ9 : A. 1954 

E.C. 362. 

20- Btidhan v. o/ BfUar, A, 1655 S.C. 161. 

21. Mhimafi V. f^dMirdd, A. 1956 Bam. 195. 

22* GapatW StaU^ A. 1959 A&s^th 23L 

23. jf?d:/Jrt^dni v. State of Madras, A. 1959 Mad. 294(307). 

24. Bd6n Kdni v. Stale, A. 1958 .AIL 833. 

25. Munesh‘ii?arafiaMii v. State af UrF,, A, 19S9 AU. 2t. 

1. Matafag V. Pbdjf. (1655) 2 S.C.R. 625 : .\S956 S3.C. 44. 

2. DJb,ire‘n^ra V. RepPiePHbrflMCff, (1652-4) 2 C-C^ 111 i (16551 

i S-CR. 224. 

3. Govlnda Reddv, in re. A, 1958 My a* 150. 

4. f;(iPFttP3«dPi(^id State of .4. P., A. 1657 S.C. 627. 

5. V. Birjut A, 1659 Pat. 46(4.^)- 

6. f^akboPEj V. StaU, A. 1953 A3I. 93; Fra^ad v. Slate, A. 16.^^ 
Cal. 364. 

7. Gltani V. State, A. 1958 Alt. 3l6. 

8. SlAlt V. .5ftflH:tsr,*A. 1958 Ati. «2; KrlsUnayyt. fii «, A. IftST 

A.P. 163. 

9. Tllatnil v, A'JHill. A. 1052 Mart, 529. 

10. state V, SbflPFfrdr, .\. 1958 AlL 4^. • 

11. AffldJio V,. .S7d(dp A. 1657 Raj- 204. 

12. Aflbaaidt Vr DeT?i:ft4irtLL A. 1957 Raj. 16. 

13. i/|j£drd/E V. Stoic of Boppkbdv, .‘\, 1957 S-C- 303, 

14. TafkhOii v. .State, A, 1958 Raj, I. 

X^r Gopi Chand v. Pftfti .IcT/HJprfjIrd^iCPPi, A. 1659 S.C. 509- 

15. /Ifiliflfifttjn Elffirff Co. V. Regional P. 5\ Ctfiilfflr.. A. 1959 

^17- Af, P. Mitteral ftiifuflrff; v. fifjfliJMffl P, f. Commr,, A. 1659 
Bom. 60. 
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£caplo]r««ft^ SuAk InitimtiEv Act, 194€ : 

Held valid,—S a. I (3);** 16 

EurntiKl ConmuMlitJCft Act, 1955 ■ 

Hfid valid.—S. 3.” 

AgmU OrdinAsee (lanmiii A. KuliBiiT)^ 1049 t 

H^ld ^'ulfd.—I-ntirt Ordinance.*" 


Evidence Act ; 

HHd \Ur' _ 

Hdd invalid . —S. 2f7j iB so far it difvcTiiiiiiwites between persons 
in pal tee ctislody and persons not i n pclice custody,^ 

FactoYiet Act, 1943 : 

Heid valid.—^ S5 (Ij « 

FeirwaTd ConlrmctA Refulntioo Act, 195^ I 
Held fill (if.—Ss. l,“ I5p** 17.** 

Nmdn Mamase Act, 1955 + 

Held vam.—B. 11/ 


liuporU If EMpoTit (Control) Act^ 1947 = 

Held TaUd.-^. 31^)/ 

IncooiQ Tmx Act, 1922 i 

h Held valld.-S&. 4m • S{7A) f S[7B) j* 40(2} ;* 23Af 33E-* 34(1 A) :* 
33A;"^ 28(4):^* 42(1);“ 46(1);^^ Si;** 52.** 

II, Held 34<3). 2nd Proviso/* 


18. ^pr4ind v- Emphvees* i, Cntpn^, A. 1957 AIL 138, 

19. Bharat Board Mflls v, R, R F, Cammr., A. I&57 CoL 702. 

20. Dinan Sugar AfiJIj v. p/ India^ A. 1959 S-C. 62& 

21. Rehman v. Stale of J. ^ A. I960 S.C. L 

22. Clan Cliand v. Stale of J, ^ K„ a. 1957 J. K. 32 {F.B.L 

23. Deoman v, 5lalc, A. 1960 AIL 185 (F.E;), 

24. Ram Chandra v. State &f Bihar, A. 1957 Fat, 247. 

25. Rayinpn ^ Cp. v. IVaveiiey fnU MUls^ A, 1950 CnL 89. 

1. LofcjAwl T. I M.L.J. 333, 

2. R Rpy V. CoHeCtar of Cvitiams, ^IfiST) S,C.R. 1151 * a. 195? 
£.0. S48. 

3. V. /. T. O., A. 1956 Slad. 387, 

4. FdnnaJdl v. l/nion of India, (1957) S.C.R. 233 ? A. 1957 S C W7 

5. Bluzj^aji V. J. T. 0., A, 1956 Putij. W8. ' ' 

6. Ct^llrelnr af SIo^PNir v. fCbrciliifw* (1057) S.C.R 97C * a 
S.C. 583; Purihotlam V. HejaL (19551 2 S C.R. ^C ao 

7. ^^eueer v, /. a. A, 1057 Mnd. 133. ' ^ 

S. Datir/ise V, /afn, A. 1957 Cfll. 244. 

9. Mf Afslian V. r.T.O., A, I960 AIL 19 . 

10. SHalpore C. C. v, LTrifott of India, A. 1^7 Cal 319 

A. 1069 ® ' ^ '• r. O., 

J2. .46d(ft V. Comrnr. of J, T.. A- 1968 Mad. t. 

I2i. Aarrt.vi»«i»J»(»a v. /. T, O., .1. t96A Mvs -M r4J) 

Kcr.' v. I.T.O.. A. 1958 


i 
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tncouo^twi liiTcitig^Ati&ii Act^ 1^7 : 

Held £ ( 4 ) s, 5 (1) «inicndin«at of s. 34 of the 

IaDOm«-l:a:;!C Act in IB54).“ 

HHd valid.— 

fELiii&ii Pcnml : 

Held vaWd,—Ss. 354;" 409, ns applied to poblic ^rraots;’^ 497.** 

DUputc^ Aclp ]^7 : 

Held valld.^. 10;“ 36 (4>.^* 

JaiDinu dt Kukmlr Agcnta OrdInuiH j 

Jfr74 

Land Acquiiitio)) Act^ 1894 : 

Held iMd/dr—Ss. 6;“ 17.”-** 

Madra* CommeKLaJ Cropi Marlcet Act* 1933 s 

Held vaiid.^s. £.“ 

Madi^ Probibitinn Act* 1937 t 

HeU valid .—4 (2),* 

Madru Su^ar Faeto^-^ Control fMjaoir« AmemUn^Dt] Act : 

Held z^lifd~S. 14." 

Motor Vebiclei Act, 1939 : 

Held valm.^A. 44{3):- 57A;* ^(2) ;* 96/ 

Otuul Motor Vobiclc-m { Rcj^datiaiL of Sta^o Carriage and Public 
Carrier*' Scrrieci} Act, 1947 * 

Held validJ 


14, Smai v, Visvatuitlm, A. 1954 S.C, 545. 

15, v% J, T, CQtnmr^, A. 1659 S.C, 269. 

le. ^fusallar v* A- 1956 8.C, 246: (1955} 2 S,C,R, 

i 196. 

17. Gifdhar v. Male, 3. 1953 M,B. H7. 

3S. f>m PraJvnsli r. o/ P,, (1957} S.C-R. 423. 

19. Yumf V. State af Barney. £1954) S.CR. 930. 

30. Niemla Tejdile v. Piin/ob f»fdujfrlaZ Tributidl, (1957> S.C,R. 
535: A. 1937 S.C. 339- 

21. Vr fnduf(rral Tr^butial, A. 1953 Mad. 447. 

22. Rehman Stale of Kashtnir, A, IPW SX. 1. 

23. ilMfom V, of U. P., A. 195S All- 139. 

24. -4r/iin T Stale of Ptmfab, A- J959 Punj. 533 (54J). 

25. Parrii)i v. 5. K. Market CCMmlitee, A. 1959 Mvs. 29. 

1. Krishim V. State of Madrat, A. 1957 S.C. 297. 

Z. Indian Sugar df Refineries v. Slate of Mysore, A. 1958 Mts- 64- 

3. Dhafitnnll v, R. T. d.* A, 1957 Mad. 387. 

4. a:. JV. r. Co. V- S. T. d-, A. 1957 Cal. 633. 

5. Fraka^h v. State of U.F.. A. 1959 All. 373 (376). 

6. Vanguard Ins^ Ca. \\ Sarla, A. 1959 Pnnj, 297 \3G2] 

7. Ram Chandra v. Stale of Orissa, A. 195$ S-C* 298. 
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Pmidencjf Tewns InuIvcDcr Ack, 1^09 : 

Held taWd.—S. 

Pr«wiikiQii 4f Acl^ 1947 : 

Hey pdM.—S. 4|1}' 

PravincuiJ IflralTancr Act* 1920 : 

Held vam.S. 6 

Fravant^va DH^teatian Act+ 19S0 t 
mM 3 {1} {b] f* Act as a whole.'* 

Rajaithaa (Protection of TenuitA) Ordiauiac, 1940 i 

Held 1.^^* 

REpmentntion of tho Peaple Act, l95t i 
Held ivajy .—S. 54 86.'* 

Saa CiutomK Aet i 

mid I'fljy,—Sfi. 167(5),*^ ii3.’* 

Suff&r Export Promotioa Act, 195^ i 

Hm I,** 

Suppraiiloo o^ losmaroJ TnfEc In Woman and GLrU Act, 19S6 : 
Meld rnt»aiy*'«S. 20. 

Taxation on Encemo ( [nTtiati£atiaa ComBiMioo) Act, 1947 : 

Held (nvaild.^. 5 (4).^* s. 5 111." 8A.-* 

U. F, Conwlidat^an of Holdinpi Act^ 19S4 : 
mid Z0B.^* 49.*“ 

U. P, Sogvreana (ReeuUtiDn of Supply mad Ftirckmio) Aat^ 1953 : 
Hey S. l5/= 


8, Zaciiena v. Sfinhai, A. 1957 >rnd. 403. 

9. Emden v. St&U p/ 5.F.. l\m» I M.LJ. (B.C.) 4rt. 

19. Hsfit Muller i. 5iiJ^dl., (1955} 1 S,C,a. I2fi4 
I!. Go^ayii V. state a/ flfadrcfs^ {1050^ S.C.R. S8- 

lla+ inder Sinrh v. .Sfefe o/ .4. 1957 S,C. Si 9 f5J6>. 

12. am V. I>4>ra, A. 196® S C, 1319 HJ25V. 

13^ Siy Ram BanerJeej, A. 1958 All. 137. 

14. F, W, Roy T, CoHeeter o/ Cwslomf* (1057) S.C.R, list j A, 1937 

SX- 548. 

15. Rcbiflaf T. CoR^etor u/ rwsEpflts^ (19571 SX,R. lIlO: A. 1957 
SX, 877. 

IS. R’rwlma Su^ar Mills c. tJnteu of I»dla^ A. 1959 S C ]124 
Shanty V. State of If. R. A, 1959 All. 57 (lb>. 

.9Kra7 .’IfaW v. Viriranatho, A, 1954 S.C. 545 i fl955> 1 S>.Q R 448 
Meertdfejhl V. Vistranoiha, A. 1955 SX, 13j vl 

0/ ;. T.. (19551 2 SXMl- IW7. ' ^ 

20, Cornmn af r, T„ A. 1959 S C NO 

2K .S/HjRli V, ,9yfe of U. R, A, 1959 SX. 5fi4 

22. RoJw/E V. SlaU of U. R, A, \m S.C 


17. 

IS- 

19- 

CcfM m r. 
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Vindtir* Pi-»(le»h AWKlion of & L*nd Roformt A-cW I932t 

Hvid Ss. 22 ^ 37,“"* 

WAk-lun^ jQiH-iulLiti (Conditioni of S^ri^ic«) aad Mi*cell«iiooui 
Provisiooft Act, 1S$S = 

Hc^ valid.—Untlre Act “ 

15. [I) The State shall not di^icrlintnate against any 

citizeii on groundii only of fcligionr rocej castei sox, place of 
birth or any of them. 

rrohlLkioTi ot dis^ (2) No cHizen ahalh on j^roiinds only of 
L" r i HI i n a 1 1 on qit relitfioo. race, cai^tc, sex, place of birth or 

any of Ihein, bo subject to any disabilily. 
place S bl’nh- liability, restriction or condition with 

regard to— 

(a) access to ?hoi)S, public rtslaurants, hotels and places 
of piibUc 'eiitertainniciit ; or 

ti>) tlic use of wells, tanks, Iwthing ghats, roads and 
places of public rcsiorl niaintained wholly or partly 
out of State funds or dedicated to the use of the 
general public. 

(31 Nothing in tliis article shall prevent tlie State from 
tnakiitg any special jiro vision for wosnen and children. 

(4) Sulking f» Kiiir article or fit clattse (2) a/ artfeie 29 iliall 
prevent the Stale from making any speeiat provision for tliv 
adrancemfJTt of any socially and cdwcoifeitaJIy boclmprtrflt elaijeJ 
of Or for the Sehi^duled Cosies tiJfd Schodnled 

T ribes,'* 

Am«nilmeRn— t^l- t+) >*'»* tiiscrted by tlw CoiiitiliitwB Fim (Aiitcml* 
ment) Act* 1&51, 

EUmI c^f MrurndweM.-Sec under cS. (4), post. 

Sci>p« oi Cl. (1): Probilamoii of 

1, Till? scope oi this clitisc IS very wide. It U Itsvelkd 
Lv Statf oetiosi relating to the cEli^enfi’ rights wOittlier pohtJCfil, civil 

fatherwnise.** Thos, a pmvistaii for Lomiiiunn] represwn^tioii on iiii 
iMfiifi of separate etcciuratea acccrJing to cuininuntucs onends against 
this c]anse and any eleclioii held iti pursuance pf ^^icVi o law ^ after 
Ihc eoiiniienccinenE: ol the CottfilEtmtinn, must be held to be vm ■ - 

delimitation ol cnnstittienyiiiJS iJiU'ndcd to benefit a psrtu’ular con- 
inunitv would offciwi againat this claose. * us* * p -- ir* i? 

2. ' And in view of the wtde definition of tlie word Mate in Art. lA 
the prohibition eslends to all representative, public ^ 
irmniVipal or local" liodies c-Tzercising ’authority wiihtn ttic nieanm^ 
of that Article. 


ally 

or 


22:», Of yf. P. V. .’Vf(»rd<ff|«s/, W^] 

23. Kxfress \evs(>at>ers v. L’nlan of lndta. A. 19^ 'iJlT . 

24. In its {inplicatinn ill Jsiiiitntt k *1?' 

‘S.licdii1cd Tribes' be miiiued 

25. -Vtflpt 5ttfcb V- ."Jlnfe of H- F,. (1963) fV.C.R. !I84 , 

1. tfliofalsUigh V, .5ii»ie of ffajprtiiflM. A. 19K Rnj, 41. 


tn 
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5S SHOETHR CONSTllDTION OF BSDIA [Art. 15 (2) 

» fuiidaiDtntal right esnferrcd by thi* dansfl is cottferrtd on 

a ciCiun as an indivtdual and is a gnarattLcc against his beinc snbiectei] 
n,alt« of Uis rights, priril.g« and h^Ss 
5 The right confwed bv 

'n.f. and when oat single atbicn is dLwtniiiiBtod against 

?h^t caste, rriigion. etc., it is ro answer to bi» apo^u^n 

, <;f the some caste or religion hart been gi^ Jw 

oppofhinity or privilege which has been denied to binT- ® 

*Th* State'* 

not Sta^e'-aSr i^Si^al Sit^S 

^DiKTimiutioii'. 

Tilt means differcDK in Irtatnicnt- 

jnic dictioiiaTy rneamni: of 'dtsrniFnaale against^ h ‘^malce an 
distmchon with rtg^d to," ‘■distiugnish nnJavonrably fTom otbers,'" 
l^ * ihscriminahoii which is forbidden by tllia Article is Onlv 
Bdcli dtsmmiuariun as ts based ioU\y on the gionnd that a per^icin 

w”o? bSL“ T*" T professes a particolar rlhgion 

or 19 of a particnlar msc, and oif no 
discnmitintion bailed on one or more of these giontids 
^iid alsQ on ol/ifr gr^undi ts not hit by tbe ArtieJe,*-^ ™ 

*Plke* of biriJi'. 

1. These words occur in clauses (1) and (21 of Article 15 .s wen 
rl,-" '®- The* words i^^ffec^S,; -prori” 

^ no public matter is there la be iiny*di*ri 

minahtra by any authority against a citizen of Indio on the ground of 
his tirtA m any partJcular pari of India,' F™una at 

trro.l^^A ^7',!! J-’prohibit discrimination on the 
gfo^ of refij^PkSr ■ hence, it » eonstitutioualty pcrniissible for a 
^atc to proscribe ttiat residents of the State vwnld*be entitled to u 
concession m the matter of fees in a State Medical College.’ 

Supfc af CIaiu« 

^t,a '.^i offers equal accesa to shops, testanraiils, hotels 

and fpIdi:!^^ of public tuEftrtamment, owned by privaU per^nR Stut^ nid 
instit^ons is not a oomlition requisite for availability of this 
nght in respect of such places. Suh.4:lau9e (M relates to olace<i nf 
public rowre '^hich ^ (f) either maintained hv State fnadf w^oHv 
tatted dedicated to the use of the general pZk ' lT £ 

Islter ca*, hiamtcnance by State fnmU is not necessary. 

5 f,t- J." f1 Ji£> is lertllcd not only oMinsi the 

State but also agaiafit pnvate persons, ^ tut 

rilla^5“*;ef lo“c“rtai"'7amiU« h“^"^^en''‘£"d‘titlf ref " 

Art. 15 (2) (b) ; an d spcb custom has been held to be MreaJ^bfe.''^*’ 

i Afodtas, A. 1951 Mod. IZ0 

Ah of MmlT{is V. SPianfa, A. 1954 Mad S7 

S. V. StaU Of (I9£(3] B 

Gv A^falf Tl 0-^ jS^Pipal, f]9S2^i sfl t'* vu 

1. state V. I-flJwl. [19H) M LK 
0 / Bombay, A. 1053 Botn* An, ’ v. 

5. .Sfale Vv A\ K. fTKjic/n, A. 195] Rom 2Ss 

6. foshi w Alfl(e Af, b., rjftss SCk 

10. j4rniiigJia v, IVarayiina, A. less Mad. 2M. 
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Scope ui Cl^ute {3) : Speeinl, proTiHou for wowten ti«id clindreb.^ 

3. Tills clatts* i£ an txcerptioJi to the nalt ogain&t discriminiitiDn 
ptovideil Lv danserji as Ti-tSI as Tlms^ tht provist&n of mater¬ 

nity relief for women workers [Arttqle 4^] will ndt be a contravention 
ol "the prohibition dgafnst; discrimiitfLlion under dsuse (I) of the present 
Article; nor wtU be the proeisiou of free edocatEon for diiidrcii 
[Artidc 45] or tneastires bir prevenlioa of their eKptoitalion tArlicEc 
JSf/)]. Simnarly* tlie prOTision of separate acccimmMation, entrances, 
elc-^ for women and diiEdreti at places of pnblic resort wrEil not be fl 
riqlation of clause of the present article^ 

2- Bnt the special prodsions referred to in cL (JJ need not be 
restricted to meastire& wnieh arc b^Fie/icadl in the strict sense. Tlius^ it 
would support a provision Itke tliat in s, of the Indian penal Code 
which says that in an offence of adultery, though the man is punisliable 
for adultery, the woman is not punishabie as an abettor- 


FrovijionA which hnva been held to be valid in view of Art. 15 (3) ■ 

Tlie following provisions, though discriminatofy in favour of women 
or diildren^ have been held to be validj, in view of Art, IS (3S : 

m ^ 4Q7, l.P.CA^ 

[if} Proviso to 5. 407 (1), Criminal Procedure Code, making special 
trentment for women and diildren in the matter of grant¬ 
ing bail-^" 

iUi) S. 10 of the Divorce Ace, 3359." 

(iuj O. 25^ r. 1 (3)^ C. P. Code,'* authorising the Conrt to demand 
security for costs from woman pJaintiH. 

(tr) Reservation of seats ferr womeTi in a local body-'* 

Scope of cL (4)^: Speeial proriilDU for be-ckward clu^eAr 

h The object of this clause^ added In 1951, ta to bring Arts. 15 
and 29 in line with Arts. 15 (4), 45 and 340, and to moke Ft comstltu- 
tiooal for the State to reiain'e peats for backward classes of citizens, 
Sehednied Castes and Trlbe-'^ in the pablie cdncatfoual institutious,'^ as 
well as to make other special provisiona as may be necespary for IheJt 
advancciucnt. The itnuiediate object of this nmendment was to ovtar- 
ride the decision in Sfaie u/ Afudraj v, rhuiPi/?nJbam'^ to the effect that 
Art. ^ (2} 15 uot Eonlrollcd by xtrt. 46 and tliat the Constitution doc& 
not inteiuf to protect the iutercpl of the backward classes In the niiitter 
of admission to educatioual institutions. Put though the amendment 
wcmld validate rescn'ation for the backward classes and Scheduled 
Captcp and Tribes^ it would not supp^^ the dlptribution of pcatp accord¬ 
ing to communities SO a.'s to discriminate between classes who arc not 
backward, je; in short, the amendment would not sanction any 

c^omiannoi order. 

2, Cl. 14) is an exception to cl. Ill which forbids discriminQttQn 
on ground of ‘race* or 'caste*. In Ja^ant v% Stale of Fomhsy*" it was 


IL PaUalmya v. Slate of Bombay, A. 1053 Bom. 311. 

12. Yasuf vl StoU of Bombay. [1952 54) 2 C.C 164 e (10i5O) S.C.R. 

930. 

13. Chofef v\ Slato, A- 1037 Raj. 10. 

H. Dai'urfca f?ai v. A- 1053 Mad. 792. 

15. V. Br R. S^n. A. I9SI Cab 563. 

36, Datiairaya V. State of Bombay, -A. Ift^ Bom. 311. 

■17, v. State of A. T., A. i955S A-P- 369. 

18. A’lair 13/ Madras v. Chooipakam. (1951) S-C.k. 525. 

19. /tig-rf'uat V. of Roffl&JVi A. 1952 Bom, 4GT. 
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hflii that oct^nisptiDa of land fur tlie e-itabtUhincnt of a Harijan colaitv' 
offended agaiitit Art, 15 (tf. But this wcmid be conslitatianal after thi 
insertion of cL 14) m Art. IS, as tliis a pruviiiioii (or the "advance^ 
Dient* tpf a hacbivard class. 

Art*. l$(4j And £^(2 ). —Sm nnder Art, 2& {2),f^mL 

16* (1) There shall be equality of opporlunily for all 

EcinaJity of oppor^ eitizens in matters relating to employment 
tnmty in of or appoioltnent to anv office under the 

puoltc employment. State 


(2J Xo citizen sliall, on grounds only of religioiip race^ 
caste p seXj descent, place of birth* residence or any of themi 
be ineligible for, or discriminated against in respect of^ any 
eiirploynient or office under the State. 

Nothing in this article shall prev^ent ParliatncDt from 
making any law prescribing, in regard to a class or classes of 
employment or appointnient to an office tinder ike Government 
of, or any iocai or other authority wilhtn^ a State or Union 
ierniory. any rcquhement as io residence within that State or 
t nioii territory prior to such eniplo^Tiicnt or appoinliaent. 

(4J N'otliing^ in this article shall prevc-nt the State from 
making any provision for the reservation of appointments or 
ID favour of uny backward class of citizens u'llicli, in the 
opinion of ihe State, is not adeijuatclv represented in the 
services under the Slate. 


f5) Xolliing ill this Article shaU a0cct the operation of 
any law which provides that the incumheiu of an office in 
eonneclion ivith the affairs of any relijrioiis or dvnominaliorial 
institution or any niember of the governing body thereof shall 
c a iKjrson professing a particular religion or belonging to a 
iMirticiilar deiioimnatjon. 


Amendmenl.— The itnticiseJ wufds in e!. (3)i were snbMitulcul Tw 

the "under auy State.that Slulc", by ihe ConstiluLhm 

fbeventh .\iiwuiliuent} .let, iSSfi. smunun 


Scopfe oF Article 16. 

I. Clauses n I and UJ uf this Article guarantee eqnaiily of cimtur- 
tnnity to all cjliKcns tn the mptter of appointuiunt to aav oBici. 
any otl«r empigynienl, K/lder the Stale, cian.ws howewr !aw 

domnjieveTol exctpHont to the above rule of equal op^iuijity. tIic^ 

1 - 'Tbinith any citiMsn of India, inespcctire of his TCstJenct i. 
ebgiblc fur any office or employment niider liie Goi-efflm«nl of Ii'irIH 
Icluu.'!* (2)J, residstite owy lie laid down as a conditioti for nTrtfeil.i 
classes of employtneut under a State or any local auttitjritJ*ttS^^- ■ 
att Act uf Parliaineut in Hint behalf [elanJe by 


- shall have no application to Jain tun Si gn«iiTn<F ir'^., >'i 

tion iAppbcalion to JatiiruB S Kashmir), Ordcr^ IfiM]. 



Art, 16 {!)] SHORTKK CONSTlTUtlOS OP JNOIA 


m 


Tile fas de£nt:cl in Article 12) may neterve any post or 

nppq]nlifie:Dt In favour ol nny backward class oE citizens wliup hi the 
opinion of the titatCj are not adcqimtety represented hi die liervice^i 
ttnder the Siate [clause 141], 

Ofiices izotiiiected with religions or deiiomhiattonal institutions 
may be reserred for members prufessitlg ally particular religion or be¬ 
longing to A partk’nlar dCnominntiQn fcLanse <5)]* 

2. CL <4) only pennits rese^'niion for of citiiseTis' 

who Eire uotp in the opinion of the State ^ adequately represented in the 
fitrvkes of the State. It doem not permit reservation for any person 
who does not belong to the category of 'buclcw'ard clns-sps*, nor docs 
il enable the State to reserve posts Oil copinnuiEfil lines, A dijitribution" 
of oihcea amongst communities according to a fixed ratio or t|uota; 
or n provision for direct recruitment of pensoina 'to remove corminmai 
ilisparily*'"^ infringes els. (I| alld (2) of Art. 16. 

Cl, ( 1 ) t ^Equality of opportuiiity^ 

b Art- 10 docs not meat! tliat Government are not, like other 
employ era, entitled to pick and choose from ainongst a number nf 
Candidates offering themselves for cjnjf^lqymcpif under the Government 
|l is also Open to ihe apptjitlting authority to lay down Such pterequisite 
conditions of service an would be canducive to projjer dijscipline 
uniOOgst Govermncnl: servants.** 

2. TliiB also holds .good in the ca&e of or appointnicnt of 

jurt-tiinc si-Vvanis to some whole-time posts. Just as Government may 
make it a condilloii that only those who had a satisfactory record in 
the past would be considered for promulLon^ so it is open to Govern- 
iiietit to lay down lliat only those part-time servants who Ltad been 
amenable to proper discipline during tlioar part-time enipluyuietil shouhl 
be considered eligible fur api^iitiiicnt on a permanent basis. There 
Ls no denial of equal opportunity involved in sucli choice hi the matti-r 
of recruitment.** The same priiicipk applies iu the matter of fcfzeufh- 

Art. 16 is onlv an instance of the application of the general rule 
of equaUti' laid dowii in Art. \4 and It sliould be construed as stteb. 
Tims, Gnardii and koad-Side Station-masters being two distinct and 
separate classes, a notification which prescribes a liepanite channel 
of promotion for Guards to higher grade Statlon-niaAtcrs cannot ht 
elialtengcd as contravening Art, 16(1)," 

4. For the sn uie reasonp the selective lest ailopted by the Govern - 
ment shall be violative of Ait. 16 if there is no relevant ccmiiectiOTi 
bet weed the test and the cfficictil performance of the duties and ohhga- 
tions of the particular office,* 

^Empliiyuient* er 'Appointment', —Tllefic words do not^ irt the pre^ 
sent context, include retreuchmetU*'" or 'retirement,'* 


21. rcnFaturaiiiauo v. of Afadras^ A- 3G51 SrC- 226 ^ (1950-51 > 

C.C. 31. 

22. .State o/ /. i£r K. v. Jagar NoUk A. 1953 J. & K. H. 

23. Barmr^idoi v. Slate af U. P,. (1956) S,C.K. 357 f^J 2). 

24. Mtbirsingh v. State of M. P,. -A. lf^55 Nag. 239. 

25. It lias, however, been held by the Bombay High Court \More 
1 - Unimi. f}i India. A ifiSfl Rnm. 1341 that Art. 16 is upl inappUcable to 



Ml, 

2. 5a V, Slate of Bibar^ A. 1957 Pat. 617. 

3. Rajkfshore v. 5^sfr of U. P,, A, 1954 AIT. 543. 
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VTwri-i^tAX U-r 1>UJA [Art, 17 

'EmpJ^jmnnl or apiKicIqtnKnrt to an oESc« ona^r tiie 

[. TIm word "tmployiiienc" U to tw read gyii^aern r^incrle with tii* 
Thi-R^ in mSntson to the expression 'under the State% 

Ihese wWs denot^l^l ch^ nn(c^ tiSr. ii 

client ~ QT ~ sa>t!?dii;a - 

^^TTome Stnte or ImI authority, teferred to in (3), The Artiele 
oonnapplraticra in tlie niatter of election of a Mutiidoiil 

ssK, 5%s,T;^r?.s„^ 

tractors for'Xe en|rasemeiit of con. 

m f.fiss..? rHi 

Cl, (£> : 'Only'. 

in discrii^inatiem U an any groond other than tliose sdccEG<^ 

se;?to - =sr..‘^s? s« 

Cl. (4): Reservation for luckwArd elewft. 

This danse is in the nalure of an exception to d, (1)/ 

^Backward cku^ 

"Proviiinn/. 

the-- pre^Son b, 
Hftd ,t .a noi oblieatofT for the Government'to tt««kTn™SpSatT 

17. ''TJntouchabiUty- is abolished and its pmetice in 

UnionchEbiliiy. abilitJ^^'^Sll 'k 1 "Untouch- 

___ i« 

R, PftofelovalraJan, v, A»%,ra^ ' 

9. A„„n V. St.i, of My,,re. v H. 
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^Untoiict«bility'. 

The word 'nntaychabiht^^ liaa not, however, tM.fi.ii <kfined by tile .\ct 
jujii Sfci LEicre is no dfithnition in the Cotifttitution- A Siiiete Judizt of 
the ^r^^jsore Hi^h Court'" has heid llial 'untanetiability' in the Act 
refers to the isdcnal disahiliLjf;^ historically ifiipofied nu certain elates 

pmple by rE^^n oE their tirfft in certalu ca>tts and wonUI ikA 
mciule 3n instigation of social boycott by reason of the of 

certain pcjsoti&J The word ^Ilarijan^ ^r^ma facie refers to on un¬ 
touchable. 

*Eo aeeorduee with l&w^. 

Under the present^Ajticle, wad i*iUi Art. 35 (aj (Hf». Parliament liw 
c^cted Ihi Lntnaclisbilitv iOJfent**) Art, 1935, whirlt must be read 
along mth the present Ankk: 


THE UXTOUCHABILITV (OFFENCES) ACT, 

An Act to prt^bc punishment for the practice of ''CntoucliafeiiUy'', 
for the enforcement of any ilisuibility arising dierefrom and ffi>r 
inatters connected therewath. 

Ea it enacted by PorNoTnent in the Sixth Year of the Republic of 
India follon's ; — 


1- Short tiiU, £iHd comntfnfcuif nk—(l]i Tliis Act may be 

called the Untnuchability (Offences} Act, J9S5. 

i2\ It c^ctenda to the whole of India. 

(d) It shall ™iue into fora on sttdi date'* as the Central Govern¬ 
ment inay+ by uotihcation in the Official Gar.etlCj appoint. 

2. DefiniiiQtK-^ln this Act, unless tlic context otherwise re^nire.^^_ 

(oj 'liotcF includes a refreshment room, a boarding house, a 
lodging house, u eptiee houee and a cafe; 

(h) 'place* includea a house, a buildingj b Icnt^ and □ vessel t 
[c) 'place of public entcrtaiinucat* includes any place to which 
the publtc fije adniEticd and in wliicTi an entertainment is nron'ded nr 
held- 


EajpffluaftoiK—'Entertainment* includes any exhibition^ perform¬ 
ance, game, sport and ony other form of amusement; 

'place of public worship' means a place, by wlmtever name 
knawTij which is used as a place of public religions worship or wbirh 
ts dcdicuted generally to^ or is ufted generally by, persons professing 
any reiigioii or belonging to any religious deiiominatfou or any section 
thereof, for the perfoniuince of any religious service^ or for offering 
prayetTa therein; and includes all lunds and subsidiary shrines nppur- 
tenant or attached to any such place; 

fe) 'ahop^ means any premises where gooda are sold either 
wholesale or by retail or both wbolesale and by retail and tticludcs n 
Liundry, n bair eutting saloon and any other place where seryiccs arc 
render^ to customers. 


10. V. Piidnfumm, A. Mys, 84. 

IL A restrictive meaning might be justified inasmuch as the Court 
was interpreting a penal sialnte; but a restricted meaning was not 
perhaps conteiiiiplatcd hy Art, 17 itself as would appear from the use 
irf tlie word 'in any farm’. It is difhciilL to. imagine tiuit the framers 
of the Conatitulion intcpdcfl to leave social lioycott untoLtchev;! when 
it was obviously liable to be used as bii engine of opprcs^ilon against 
people of the weaker classPSr Perliaps Parliument wall soon have to 
attend to this loophole in the Act. 

12. l*t June, ]§S5, Vide Notiftention No. S.R.O. 1109, dt. 

Gazette of India, Estraordinary, SS5S Ft. Section 3^ p, 971. 
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Fjpnfsliiii£Tif for enforcing, Wliti«v£j- on ttie 
gru^untl pf untontlmbtlity'' prevents anv pttrs^Si— 

\a\ from enteringany pbec oi pnblic worship which is open 
to Other persons professing t]ie same religion^ ^ or txlDngiag to the 
Kan^c rell^idu^ deiioiiiiiiiitioti or any seolion LhereoE, istieh peri^jn; or 
(5) from worifiliippKtig or oUeriDg prayers or perfarming any 
religions licj-i^ice in finy place of public worship, pr bntlijTig in^ or 
using the w^aters of, any sacred tank, w'eHj spring or water-conrsc, in 
the same manner and to the same extent as is permissible to other 
psrrsons professing the saine religion^ or belonging to the same reitgiuns 
ilenOniiiiRtion or any seOlion thereOf_| as ^^neh per^n; 
shall be pnnishable with imprisonment wlijch may extend to six months, 
or wnlh dne wliicli may extend to five hundred rapeeSp or with both. 

f;dc/^ZflFE£rifort.—For the purposes of this section ami section I per¬ 
sons professing the Enddhi-st, Sikh or Jaina religion or per^ns prO' 
fessing the Hindu religion in any of its forms or derelopmenls includ¬ 
ing Virashaivas, LingayatSp Adivasts^ followers of Erahmo, Pruriiiiinap 
Ary a Samaj and the SwainlnarDyan Satupmday shall be deemed to be- 
ILindusi. 

4. Peril Ti hiFft^ PI { for eiifarcing Jpffal d/sahftJtfcs,—AMjoever on tln^ 
ground of "untouehahility" enforces against any i^rsoii any di!$ability 
witli regard to— 

(i) access to any shopp pablic restanrantp hotel or plate of 
public eutertaiument; or 

III) the of any nlen^ils, and other aTticIca tept in any 

public re^Laurantj hotelj jurai or uw the nse 

the general public or of penionB professing the same religion, or 
btlungLELg la the same religions denomination or any section ihereuf, 
an sueh person ; or 

tn'l) the practice of any profession or the carrying on of any 
occupation^ trade or business; or 

iiv] the use uf^ or aeccas to, any river* stream, spring, w^ell, 
tank, efsttrUp water-tap or other watering place, or any huthing gliat, 
burial or crEmatbn ground, any sanitary convenience, any Toud, or 
passage, or any other place of public resort which other members of 
ilie public, or persons professing the suine religion or belonging to llie 


13. The right of entry into the place of publk' w^irship would not. 
however, include right to enter into iha filacer where the idol is sealed 
hI any ftaar of the day. If the caste Hindus are not entitled to visit 
such place during particular haiiirs+ e.g., when food is ofiered to the 
Pelty or the Deity retires, an '^uiitouchahlc^ cannot claini to do so, lor 
his right under s. 3 [a) is only the same as that of any other member 
oE tile same religion or religious denamination [f^afl ytahapoira v 
of IndUt, AJ,R. 1951 Orissa 146; cf, Conwir. H K F v 
i.aksfrmindTa, (1952-54) 2 C.C. IBl]. ^ . 

U. Under the corre^iponding provision of the Kennbav Harliun 
Temple Entry Act, 1947, it. was held that the Ad did not oLllterate the 
distinction between Hindus and JaltlS, so that neither a Caste LLindq 
nor a Hindu Harijan could duim a right nf entry into a tain temnle 
fEhofrhatld v. NIntf of fioiHbaVr A, I9S2: Bom. 233], ^ 

But the Kxplanation to s/3 of tile present Art js differeuttv worded 
than, the dcfLnilion oC Hindu in the Bomliav Act. A Sifch nr Tain is 
'drenied to be □ Hitidu^ for the purposes of thh Act. In the result r 
H indu and a Jam shall be deemed tn be persons professing the fame 
religion for the pun^OBcs of s, 3 [a) and, uccordmgly. a .Scheduled Caste 
t^loJiging to the Hiiidn canimuntty cannot be denied entrv hito a Tain 
temple. - ^ jhjh 
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saint rrli^iQiaA dcnaminaiiop qt anjp s^ctjan thcri^fi bs such person^ 
have a ri^ht iq hm or have accs&i to; or 

(u) th^ use <ir access toj aay place used lor a dtarttabk qt 
a pubEk porpose muiotained whalty or partly out of State funds or 
dedicated to Ihc use of general pablic, or persocUi profe-S^ing the sauie 
relig^ioii^ ur belaugio^ to the saniie religious denQininatioti of any sec¬ 
tion tlieieof, as such person; or 

(t-f) the enjoyment of any beud&t under a diaritabtc trast 
created for the benefit of the general public or of persons professing 
the same religion or bclotigin^ to the same fcligions denomination or 
any section thereofj as such person j or 

the uiie of^ or access to, any pnblic conveyance; or 
die construction, acqnisiticin, or OCCUpotkn o£ any resi- 
dentml prciniscs in any locatily, whatsoever; or 

(£*> the nsc of any dhanMajhqJfl, sorof or musaUrkhana which 
14 open to the geiiernl public, or to tiersons professinj^ the f^rnc relt- 
giui) or belonging to the same religious denoiuination or any section 
thereof, as such person ■ or 

(x) the observance of any or religious ecistoni, usage or 

ceremony or taking part in anV religioHS procession; or 
(3f0 the nse of j:ewellery and finery; 
shiili be pnnishahle with iiuprlsoniuent which mav extend to silt months, 
or with fine which may extend to fire hntidred rupees, or witli botln 
Pan^^hHi/rti f&r to ^dmit (o hosplfulf, rfc.— 

Wntoever on the ground of "untoiicliabihty^’— 

ia) refuses admission to any person to nuy hospital, dispensary, 
eflueatiotial instittition or nny hostel attached thereto^ if such hospital 
dispensary, cdueutioiial institution or hostel is established or maintained 
for the of the general public or uiiy section thereof; or 

(h) does any act w'hieh discriminutes against any sneU person 
after admission to any of the aforesaid institution*; 
shall be punishable with iniprisonmcnt which may extend to «f^ months, 
or with fine w'hich may esttend to fiic hundred rupees^, or with both. 

pitni$htnfril for refusing fo Jfh goodj or render services.-- 
Whoever on the ground of '^untoiichability'' refuses to sell any goods 
or re fuses to render any service to any person at the saTnc time and 
place and on the -Hamc terma and coiiditiana at or uii w'hich such goods 
are sold or services are rentlortsl to other perw^ns in the ordinary course 
of business sliall be ptini&haWe with iiuprlf^nmnent which may extend 
to six months, or with fine winch may extend to five hundred rupees, 
or with Ixiih* 

7. i’unirhuirrij for other ofjftJtces ariJiFlv Out of ’^'aFiiObciiubiiffy'^L — 
i f) W^soever— 

ia] prevents any i>ers<m from exercising nuy right accruing m 
him by reusciji of the abolition of ^"Hnloucliability" ander Article 17 of 
the ConstStUson; or 

(b) molests, in]Dres, unnoys, obstructs or causes or attempts to 
cause obstruction to any perfion in the exercise of any such right or 
molests, iujuTTti, annoys"or baycotts any person by reason of lits having 
exerds^ any anch tight; or' 

(cl iw wordSj either spohen or written, or by signs or by 
visible leprcseutations or otherwise, indte.s or cucoUfa^s any person 
or class of persona or the puhlic generally to practise ' ■unton chubiiity*^ 
ill any form whalflOtver; 

ahull be punishable with imprisonment which mav extend to six months, 
Or w'itTi fine w'hfch may extend to five liundren ropees^ or with both. 

E*^Futidiffpn.”-.\ perfion shall be deemed to boycott another person 
who— 

(n] rcftisea to let to sucli Ollier person or refuses to permit 
sucli other person^ to usp or occupy any bouse or land or refuses to 

S 
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refuses to a* ftnv (jf thi^j;i n,TJ '””* cuslonwry serviirc. or 

'i^l’Eirc”'^ ?' ^ '•ssi” SU”™ 

- b. .--M .rtin„ll,” SSh'^Sp'S.Sf 

12) Wlioetfer— 

Kceliee under inyTaiTfar tS; 

prDfcss!a^, iradef cutltnv or m of any 

2 Si ss'ii® r . "SnS' sii's si; 

the lEccnce Ser’I^sS'u^ eeiupetmc to can«l ar suspend 

a Permit or n per- 

tn,^^' Of siiipension of j^riinfs made fry Govem«,f^i 

of nr, oHet« under this Ad and^^h eenviet^riT^d' 
or quashed in any appeal Qr tti'Uinn, the Goveriiment innv^ re\rracd 

jb4j 

of sucJi offence is ae-am eanvicted et¥ nnv t ™ fllirttiietat 

fh-ll^ ou every .ucliSob,^,uen^^ ‘^!«'n.cnt. 

iinpnsoniuent ond fine. * * pttiiSihabTe wjtL butb 

12, by cour/s ft| /lerialn hn 

stitnttn^ an Ofience under this Act is coramiltei' 

l*r of B Scheduled Caale bb defiticd in ?*'?" * "’«"* 

t^ t-ouatilutLoa, the coud sliiitl presume, unJe™ the’^ ot 
that sBcIi Bd u'bb committed on the of 

13 . UfflYialfcn at tsinfdlclloo ol^ii ^ “"toucluibility'>. 

shall entertain or coitiLe a^v «ri1 eourt 

dcdce or order or e^eonte -holly ‘u5 T 

the daim involved ,n aacli suit or proci^lTj L i7.,'^‘'‘^* «tder if 

?ns »UiS 

dtnii orV*;?,iSli« "•'"' r '»«olirj 

on any person or, the Ijrouud ot "nnto^chSv™'^"'® 
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„ Offfnetf hy (J) If tlie person contmitting att 

oMenM andcr tit) It Art is a ccndpaay, cwiry porMu wlia at the time the 
^lietice TraA cuinuiittitd was in charge of, was responsible to, the 
companjr, for the conduct of the btisiiiesa of file campanv, shall t» 
tleenied to be gniltj- of the qffenc* and shall be liable to be proceeded 
atiii puuidlicd aceprdin^S^ : 

Froi idcd ^al nothiDg contaiucd in dits sub-s«:tir>n shall renti&r anv 
Snell person (table to any puiiishment, if lie provea that tLe olfenc^ 
was tomnniud wiLKont lii;^ knowledge or tliat lie ejtcrds^ all due 
diligence to prevent tlic LXMnfnissifm cf such ofE'ence. 

(2J Notwilhstepding anything contained in sub-section (f). when: 
an oHence under this Art has been COIIllUitted with the consent of anv 
director or managei, secretory or other officer of the EximiMiiiy, sudi 
dimtor, tnanagcT, secretary or otlier officer sitall also be deemed to be 
gwity of that offence and shall be liable to be proceeded aealnst and 
pttni&hed accordiugly. 

£x^rdrtalioii,--FtH- the parpoife^ of Ihis sectiqn, 

{( 1 ) ‘company' nieaiia any body corfnratc and iuclDdcs a firm 
or other associatkan of Imlividnals; and 

{b) 'director' in relation to a Erm means a partner in the firm. 

ntidtr llii cognLmHf and fOmpcifiidaMf.— ■ 

anytbm^ contained in the Code of CHminmL Procedure, 

la) ovitr offence under this Act sliall bo cognimble; and 
(fc) eve^ sneh offence may, the permission of the court 

be coniptHiiidech 

16. Act lo ovsrridi- at her laws.—^vc as other e^pres&ly pro- 
vjded lit th^g Aci^ the provtsionas of this Act shall have eflect not with¬ 
standing anylhin^ mconi^fstent Uicrcwith contained in any other law 
for the time belng^ in force, or any custom or usage or tiny in&tmmqtit 
having effect by virtue of any snii law or anv dccref or order of any 
court or other authority. 

17. Repeal, — Tlie enactments specified in the Schedule are hereby 

repealed to the extent to whfch they or any of the provisions contained 
therein correspond or arc repugnant to Una Act or to aiiv of tlie pro¬ 
vision^ contained tlicrcLiu ' 


THE SOllJDUI^E 
(£« section IT) 

The BLIiar Ilorijan {Rcmovul of Civil Diaabilittesl Act, 1^9 (Bihar 
Act 19 of 1949). 

^ The Bombay Hatijan (Beniovial of Social PIsahiliticsl Act, 1946 
{Bombay Act Iff of 1947), 

X The Bombay Hadjan Temple Bnlr? Act. 1947 (BOmbav Act 35 
of 1947), - 

Berar Scheduled Ca,ste,>! (Removal of 
Livi! r>iflabilities} Act, 11147 (Central Provinces and Derar Act ^4 
of 194T>. 

Provinces ond Benir Teinpic i?ntrv Authorisation Act, 
1947 (Central Provinces and Derar Act 4! of '|947). 

6. The Emit Pnnjab (Rcmoveil of Religious and Social I>iaabiUtles) 
Act, IMS (Ea,st Fonjab Act 14 of IMS). 

Ihc Madras Removal of Civil Disabilitieg Acl^ 1935 (Madron Act 
2\ of 1935). 

8. Tht Orisoa Hemaval of Civil DiMbititics Act, I94S (Orfesa Act 
11 of 1940). 
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Ttiiiplc Eiury AntlutriBatioii Act, i94S {Oriniia Act 11 

t>r 194B|i _ 

The United l^vinee Removal of Social msabitities Act. IWT 

W-r- Act 14 of lEHTh 

Rettioval Ael, I9W 

(west Uen^ni Art 37 of (9*8). ■ 

of’Isa^FMl!)*^ Horijaa Temple Euti 7 Regulation, 13SSF (No. S5 

13. lOifc t^rijan (Removal of Social t>u$aliilitie<i| Regnlo¬ 

tion, ISSSF (No. SS of 1^ Faali). 

14. The Sladiiya Rharat Horijan Ayogta Nivaran Vidlian, Sanivot 2005 

(Madhya Uliarat Art No. 15 of t^). - -wu 

*** 7!l~i of Civil Disabilities Act, 1943 i&Iysore Art 42 of 

w'of^iw”)'^ Temple Eutiy AaibonKitloa Act, I9«t (Mytort .tct 
7 no NUofDieobilities) Ordinance 

(Removal of CiVil and Social Dis- 
^6ties) Act, ISM9 (Coorg Act I of 1949), 

” Temple Entry AuthoriMtion Art, 1949 (Coorg Art 2 

IS- (1) No title, not being & nillitarj' 
Abolitiob (if titles. ?** acatJeniic distitiction, shall be conferred 
by the State. 

foreign 

h„ ^i'lall, while 

he hold^_any office of profit or trust under the State, accept 

Slate' of the President any title from any foreign 

the P™«^ under 

the State shall, without the consent of the President accent 

Z SSfen'a";?"""'' “ »' •"=' f™n or°S 

Rights to Freedom 

19-** (1) All citizens shall have the right— 

(a) to freedom of speech and expression ; 
m to assemble peaceably and without 

untis-; 

(cl to fortn associations or unions - 

the’ imitory 


Protection of cer¬ 
tain liRhtE regardttiR 
trccdom erf apMch, 
etc. 
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(tfj to rcsids and setllo in anv part o£ thti territory of 
fiidia ; 

J/J to acqiiiiOj hold and dispose of property ; and 

to practise any profession^ or to cairj' on anv* oceiipA' 
tioii, trade or business, 

(2t Nclhiiig m fab-flofije {a) of clause (I) shall affect Ike 
operaUon of any exisUtig taw. or prevent the Slate from tiiabifijf 
any aw, ta so far as such taw inipeses reasonable restTiclioifs on 
the exercise of the right conferred by Ike said sub-dawie fit tkc 
mteresls of the security of the State, friendly relations with 
foretgn States, pubhe order^ decency oi inorality, /b rciaiion 
to contempt of court, defamation or incitement to an offence, 

(3J Xothing m BUbNilause (bj of the said clause shall affect 
the operation of any esdstiiig law in so far as it imposes, or 
pr^'cnt tiie l>tate from making any law imposins'. in the 

mt^ests of public order, reasonable restrictions ou the exercise 
of the right inferred by the said sub-clause. 

(4) Nothttig in sub-clause (c) of the said clause sliall affect 
the operation of any existing law in so far as it imposes, or 
prevent the ^tate from making any law imposing, in the 

interests of public order or morality, reasonable restrictions on 
the exercise of the right conferred bv the said sub-clause. 

B sub-clauses (d), fr) and f/)of the said clause 

-hail affect tile operation of any existing law in so far as it 
unices or prevent the State from making any law imposing. 
rea!»nablc restrictions on the exercise of any of tlie riglUs 
conferred by the said sub-clauses cither in the interests of the 
general public or for the protection of the iMests of anv 
ocnedulifcl irihe, 

(6) Jsotliing in suivckuse (g) of the said clause shall affect 
lac operation of auy existing law in so far as it imposes or 
th» s..,« fro„, „„k;„g hw ,i” 

interwts of the general public, reasonable restricrions on the 
excTcisc of the right confOTCd by the said sub-clause, and. in 
pmiciilar. nothing m (lie j„i(f sub-clause, shall affect the 

e.v«bng law in so faros it relates to, or prevent 
ui€ from mating nfjy relating _ 

(0 tke professionaf or iechnicul qualifications necessary 
for practising any />r<i/f«ioji or carrying an any 
occupation, trade or business^ or 

[H) ift dflUBc (S) for the word* "or for the protection of the 
interc-^Es of nny S^-licdiiled Tribe", the iAT>tds ''or in the 
of the secunty of the 5lia]| hv stib«titQicd; 

^ fiomcly r— 

^ rrslnttioiis" occuitid^' m cJanses I2K 

j, Ml (,&) sfuill he cun atmtd as mOQiiiiiv sttcli rcsiriic^ 

loiis the appropriate Le^isilBLare decnin reasottablt./ 





70 


SKORTER CONSTITUTIGK OF INDIA 


[Aft. 19 


(li) the Carrying on by the Stalej or by a corpOTalion 
^rwned ot controlled &y the Slate^ of any trade^ 
businessji induslry or setrice^ wheiher 
exclusion^ complete or partial, of cUizefiS or oikcf- 


AmtudmcaL— The OnuJtntic^ii Afit^ndn^tut Art* 1951^ which 

came mto forte qd IS- 60 I amended tH'o c3au!^ of Art. 19p viz .—Cls. (2) 
aad (6)j shown in italics, 

Oh>cl« of amend mear --See llDdcr c3s. (2) and {6)p pOiL 

Ob}ect of Art. lS(l)s A ifuarutee a^iunit Stole oelieD. 

Art. l& (1) f^narantees certain fcndamental n^htSp Kttbject to the 
power of the State to impose restrictkms on the escrtisc of those rights. 
The Article was lhaa intended to protect these rights agninst .^tate 
action other than in the legitiniale exercise of its power to rcgnktc 
private rights in the ptihlic interest. ViotaSon of rights of property 
by individuals is not within the piir\^iew of the Article,’* 

Aru 1% 21-22. 

L Tlie rights oonf erred by Art. 19 are the rights of free men a nit 
a person whose personat liherty has been taken away under a valid law 
of pnnftive (Art. 2l) or preventive (Art, 22) dfetenttoii cannot complain 
of the Inlringement of any of the fnndamental dglil^ under Art. 19.^^-“ 

2. Art. 19 has no application to a legUlatloa dealing with preven¬ 
tive (Art. 22} or pnnitive (Art, 21) detention qs its direct object.’"-^* 

^All clliseat'. 

The rights conferred by Art. 19 are not avaiLobte to any person 
who is not R "cftipen of India'.*’' 

Whether a eorporAlioii un bo m citixea within the meanina of 

Art. 19. 

This gtiest ion^ bas not yet been Jinally settled.” Prbpra fade. Art a, 5p 
9 and 9 ii!idica|^t it IS only Tiatfuriil person-s who can be cilLzen-s.** 

NeverthelMSp it has been held Ihnt a corporal lou, wbosc shares 
holders are citizcofi” and which has a domlesle in this connlry 
incorporated in India" is capable of exercising fntidamental rights ex- 
ccpiing those whieb arc inherently of sneh a nature that thev cannot 
possibly cx^sed by an artificial person,^ Ttitif*p such a cotporatioii 
can complain if ita fundamental right of associationp’ propertv ■ or 
basincss^^ is mfringed^ bat not frccdum of speecb." '' 

C C v. Central Penfe of Jttdfdp A. 1952 S.C. 59: flftSfbSt) 

17, Hoar/ <I«arf5hY v, Siaie of Bihar, a. 1959 S.C. 731, 

19, Cohecfffr 0 / ,.M'a/a2iar v. Ha fee j. {195.7J S.C K 979 
(1659? S pR™ Newspaper, v. Unfoa of In4fa, A. lOSB S.C, STB (fiiB) : 

(Ijuf*' Ma(fTO5. (1650) S.C,R, fSg ; (igisiui) c.C. Il 

2t. fftrjjj itfu/frr v, (leSS) 1 S.C.R. I2SS fJaas^ 

« V. CMeet^r af Cvstams. A I0l4 S C MS 

A. 1652 Ptini. 6 (j'm ^ 

_4. Sfotr of Bombay r. ChBWhrbwNjfaPfii, A 1656 Bom 1 I'lm 

2. \y,^,iprosatl V. Jroti Co.. ,\ iqm Cal fiSte 

3 . Amrila flamr Palrlka t. Bmird of F.xam., A 583 , 
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r:*.- »Dl>aluitimflr bv tlic enactinmt of tlip 

&iibsu»i>n? t^r .2*^*^*^ governs tiie acquisition ol cjtiznnsliip 

^tecqiicnt to Jantiat> 26, I9Q0. Since all the nrovisioo* of this aS 

tir™sition*l2^'‘^Li!I*^“” Cilize^ip subsequent to ^-50. No doubt 
lotenb^ve, anonmlotts in view of the judicial decisions 

Nnlnre of the ztEhta that mm pMnnteed hy Art. 19. 

trt clanse*, it trill appear tliat Art. IS is confined 

«nrii^* known US eivU rights as distinguished from polUlcai rights 
such as the right to rote or hold any political oBice. ® ' 

Inw known as natural or common 

\ created by a statute." 

M , is created hy a statute must be exercised sttbiect to the 

fondini'Jioby that statute and no qoestion of infringement of 
Wnm^tal rights arises in sudi cases, .^rt. 19(f) guaranies- ^ 

as t "''*1'^ “'■« recognised and guaranteed 

couHl^."? ^ -kcrcMf f« ifie siatus of u of ^ ^ 

tbe i‘* ‘^"‘•"1 **? F^tutc, it can be taken away by 

1™ Ju T' - ^ ** ■fimdamental* it cannot be taken 

way by the L^islatuTe and can be subjected to such restrictions oiilv 

The liAiilBiiakti in eU. (2).(6)). 

libertr any such thing as absolute or uncontrolled 

d^JLr '1^' '*0“W lead to anarchy and 

p^cssion and enjoyment of all rights are subject to sat h 
“S .«*»y be deemed to the governing aullioritv of 
and If Ju the Mfcty. Iiratth, peace, general oVder 

ana iHor^ls <yf the conimnnity, Onjinarilv every man hm the libertv 
o wder his life as he pleases, to say whaf he w^l, to go whe« he^ML 
an ™lbng at liis pleasure and to do 

lawfully do without let or hindrance by 
other hand, for the ve'iy protection of these 
r™tl f * ^ powers. What the 

tonic ‘btrefore, ^tempts to do in declaring the right* pf the 

to^l *rt fe***"“ l®t“^en imiividual liberty and social 

n l«* "f indivi'dnal liberties 
n™u’^n^ ^ restramls that may be placed 

cnrrlrlLi J*®*- I" transgressed the liniitatiuns 

Stiecifi^ in cl* (2)-(6) of Art. 10 is to be ascertained bv the Court and 
\l rettnctions initoed by the law are greater tliun wliat 

^ *** whichever is applicable, the Court will 

iiMianj the same to be cnranstUntioual and, tberefbre, void under 
Art. 13 Here tliere is scope fw the application of the "intellectiiD] 
yardstick of the Court. If, however, the Court finds, on scrutiny, that 

i' if ™ sff> of the Act (see p, 10. a«fe). 

V .51^ 0/ BoitilNiy, A. IfCl Dorn. 106; Mulehantf 

1952^Mediate (^W^ -SI"'* *>/ Wadroi, A. 

e. .^fafe of H'. g, v. JirWb Capal, (19541 S.C-R. 587. 

7, Paniialar y. bnfon of Iniiia. f]1»7) S.C R, 33J (2SfV. 

8- Gopalaii V. .Sfufe of ilfadraj, (igsO) S.C.R. 88 (iW-f), Slnkhetjea J. 
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llie law hAs not overstepped the con^iUtntiDital the Coort 

wiSl liave to upliold tUe law^ whether it likes the Inw or not/"' 

[liij In the expresaioti of ^reasonabk reatrictitin^' in clsn { 2 )-( 6 ) o£ 
Alt, 19, the acljectii-e ^teasonable* ig predicated of the 'restrictions’ thjit 
are Impend by the taw and not oE ttie law itaetl. The issue to be 
decided by the Court is whether the restrictions imposed by the impugijcd 
1;e£Ls]utiun on the o/ (he ri^iiE are reasonable/’ 

Who c«i iiia|io« reitri^tkin* Under db. (2)-l6V. 

The restrictiDns may be imposed by aay of the authorities who arc 
iiiclndcd in llte deduition of '^tate^ in An. 32 Ip. who are 

ETompeteut to make a. "law* as it is understood in the wider isense 
referred Iq in Art, l3 (3)(a). 


t. From tSic laiij^njige of cK it is clear tliat the restrictions 

referred lo \n the&e clanses can be imposed only by bw^ inclnding, of 
course, valid subordiimtc legifihitiQn/^ Bat without legislative anttroriiy, 
the Ejcecotivc cannot impose any restriction upon any of the fundi' 
nicutiil rights jfuarantced by Art. 19 [3]/- 

2. In order lo justify a reatrktion under c3i. (2^-t6K the law 
w3iich imposes the restriction must be otherwise vaUd^ A restriction 
which is not anthorised by a va3sd law cannot he saved by ajiv of 
those clauses/" 

3r III the case of subordinate legislation, the procedure required 
by tlie stulute maat be complete before it can li defended iHuler 
els, (2)-(6], TlmSp cl. 4 of the Noii-Fcrrous Metal Control OrdeCp l95tt 
liaa been im^alidatcd on Hic ground that a notificaiian aa ret^uired hy 
a. 3 (5)-{6) of ihc Essential Commodities Aclp 15^ had not been mude/" 

The; reitraetion mu»t be related to one of the i^oondi ipetiSod in 
the limitation elaua^tL 

U Once it is held tlmt Art,. 19 is applii^ahle and a fuiLdamentil 
right ennmeroited therein lias ticen in^nged^ tlie only ihiug wIiLcti cm 
save the law from conalilational invalidity is if it comes within any of 
the eTCceptiocLB etiumerated in els. fSS to (6) of Art. LO.*"' 

2. _ The restrictive clanscs iri els. (2)-{0) arc exIiauKEivc and are to 
be f^trictly cotistrued. The fcinilamccit,d rights declared by the various 
sub-clauses of cl. (1) tatiuol be cmtatled on any ground outside the 
rc3evsint provisions of els. A law imposing reslriclion nprni 

any of the rights guaranteed by cl, 11J must be declared invalid bv the 
Court unless it falls uuder any of the grounds specified in 13 le rdevtiur 
limitation chiu,>ic, e,g,p cl. {2} in the case of [Tcedain of speech and 
csprcfislonr^^'"' 


n950-St: 


II9&2-541 


Ibid., Das J. 

Khare v. Sfattf u/ [1950) S.C.k. 519, 

RusiM rjhtutfd V. koard, (1950) S.C+R. 56d 

: Tiikfi- V. fJt. (1952-4] 2 C.C. 2M. 

t^ana^ulf v. o/ rt/iiicr* (1955| 2 S.C.R, I9^^ 

YAiin \\ Tifzen ^frea Coninih/^s^ 119525 ftCk 57^' 

212: A. 1952 S.C. Il5. 

14. A'arhidrr y. rtijoa &f India, (1960) S.C.T 214 

16, Cof^aJuH V. SiaU a/ ^tadras. (1950^ S.C,R. sa ■ iiftsfuir, r 
(75^ Kflnm C,J.p alDmie^l by Ram A'rngA v. Siatt 

: 11950^1) C,C. 158 (J6r>J, ^ 

tfl. Ram .^fuiiolrur v, A. I&55 \]\ jgs 

17. £*^rcs5 V, Onion of [n^ia. 

V. Ram mnohuT, 1969 S-C^ ^ ^ 

19. Vajin v. Toccu Area Copprwjftfcff, II9S2) " ’ “ 


9, 

10 , 

C.C, 63 
12. 
13, 
2 C.C. 
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3. Tltc relationship bciwttn tlie ijiipuEiii.'d Ic^^islation OTid nnv cj£ 
the relevant ^peci.llcd groaniis nmst ht fah'tfiial"* or proximate. 
also follows from tlje expression, in the iiiterests whidi octurs in 
each of the limiiailon cLiuse^ 


/Ihii^rah'oFi^, 

<f) SeurrilouM attacks ttp^jii 3. Jad^c, however Rross it niight he^ caU' 
not hw restricteil in the interest rd * public &f dir'. Even though such 
statements are lifeelv to nndermiiie the confidcace of the puhUc in tire 
proper administration of jnsiict^ it is Xfto remote a Lhbi^ to say tHn* 
the ^^IlJ■ity M the State or maintetiBUce of law altd order wonld be 
cndoiigeretf therehy,*' _ . . 

titeriiijj abdslve or defftmatory slofinns against a ^Iinister can¬ 
not be penaliiied on the ground i>f pnhlic order unless there is clrar 
evidence that the ntteranLe-s would lead to a reasonable apprehensn^n 
oE brcacli of the peace." 

Th- U. r. Gflvenimcni cnltaiiced the irriga^ioii rates ft.ar w'aier 
supplied from canals to cultivators, Tlie Socialist Party oE India re- 
Si-dved to start an agilaliocL against the enlpnccmtnt, Parsnatit to the 
poliev oE the party iJr. kam Manohar I^hia> General SecretarT of the 
partyH addressed tux* pnblie mettitigs iTistigfUinfr the audience not to 
pay' enhaiieed Irrigation rates. lEe was arrested and two days later 
the n*agistraic went Id the Jail to try hini fH>r tlie oEfence under s, 4 
of the V. P, Special Powers Act, 1^32 which prmtdcs— 

^'W'lioover by words . . . or by sIrtis ... or otherwise instigate.- 
expressly or by ini plication, any person or class of persons not to pay 
or to defer payment of any liahiliiy^ sheiSl be pnnislmble with impri- 
^nnient- - * . ^ 

‘Liability' \s defined to include any tax, rate, cess, rcnf^ hind 
revenue and anything rceovemble as land revetnier Dr. Lohia challenged 
tlie validity of the above provision, in a pelilion lor habeas 
AEbriniiig the decistou of the High Conrtp the Supreme Court held that 
the rcstrictioti ixtitK^sed by the Section could nol be upheld on the 
ground of being ^'in the intcrefits of public order" within the meaning 
of cl. (2) of An. 13 and was vohh _ 

Jt was otiscrved that no persoot whetber legal adviser or n fntnd 
or n welbwii^hcr of a person instigated eouSd escape the icnlacles of 
ScciiDn 3, though in fact the rent due hod been collect^l through 
coercive process or Otherwise, 'rhua^ even hinocuons spci^licfi were pm- 
hibiieil bv threat of punishment Tfiere was no proximate or even 
forseenabfe connuxitinn hMetweeii such instigation Jinn the publte ordt^r 
sought to be protected under this section. L'tiless there was a proximate 
conueetLoii between the instigation and the pnbhe arder^ the rcstrietion 
was neithtr reasonable nor was it in the intcrept oE public order, and 
iiinst be struck dowil.” i - 

4. Hut Once Lhe connection bciwecn the restrictive legi-^lation and 
tile pKzijn issible grondd is mtionul, tbe Leglslatiire has the discretion 
as to the EKpedienev of the stogi at which the re.stricllon is to Iw 
applied. Thus, it is not prevented to provide against threateiiiHl or 
apprehended Injury ns distiugulslicd from an actual injury 


2S>. Cf. k. y. Basfidev, ai» 50 I^.C. 67 fCTL 

21, Siam Sbainsrr v. of Pipsu. A- 1354 S.C. 27tL 

22. ef, KOrfor Singh v. Slate of Punjab, A. 1356 S,C, Ml- 

S3. SupdL V. Ram Manakar, 0B60> S.C. f un reported], affirming 
^LlJrr .Ifdnobflr v. .^npdt., A. 1^ All. 133, 

24. Fffendro: v. Slate of Pnlt/clb, .A. ISST SrC, S36 (iSS'5). 

25- Ratiiji Lai v. Stair of U\ P^, A. 1357 S-C. bSO. 
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inff tlian order' hqs a wider mean* 

ftuthorificji Uic LSloCe ^ P"'*!''' M'i'r', an. I 

hare a tendeisfy to cau^ niihi,v?^*i^ «mt^ichis on htterancea wtikh 

aWocticn whi^^h^ S r reli^ioaa dh* 

O pmMmate tendency to cause pnblic dlstjrdef."^^ 

What caiwtitulci a mbn'etion. 

n ^“ndon)ettta)*figlit/%iiaf^fi"*Cu1frt'^ir°^ imposed a restriction npott 

of XU. bifn?Sni]^‘£v"?rr« 

the Ic^iBl^hon/ The LepitiriHirE mcra appe&raiiee of 

liihitiana by ^m^lovin^ ^ Uidirect tnethod'^^^ w^^hlutionjil: pro- 
m subject to tlie 'fu/damentoi rSliS ?owcrV 

“■' SjsS'^Senrii"’.]: 

Pot tiis'^rpMo'^Jtly'il”^ ft® nf'thev®o.l*".o'''®i^’®*’®“ ®®® Tclcpaut 

eonseqiwtices or the ^effec” which ronld iieTiiable 

wtllcmplation of the LeeUhrure T^,J ‘he 

legislatJon upon aay r^en ar of li 

coasutute a ^ttetfoa'^™ tliat he said to 

Prorisions Aetl'’f9^"haa^’f^ ite*^bj«Mlie^r^^r * >tiscelIiineou„ 

of Berv-jce of the wwkiincn eiriDCoved m tlm condrtions 

view_ to ameliqnktin^ sqcb oonStions ticwspaper mdostry with ft 

o( .ii’5,*gr?.’Xo“ wi,?" ts® ’■: r®®"®"®® 

able to bear the bt^dea and mieht !L he 

onJ would tints r«ttlt fn thVcn^ifmf.^ wtablish- 

that sncli consenueiica^ were 

vanons factors which mav or n,av art deluded on 

eventuality of this type coiitd not Z, ^i ^ P<issible 

plotiQo of the Lecisfatare 1 * 11 - i™ 50‘d to liave been in the eontem- 
said to constitute a tcstrikion onon^the fr ro“M ncit be 

S^ion, though It might be a restri«ion'ntJ^*f^“"' “Pr^h and cxpres- 
by Art. ig (n.« "" “ ^ restriction upon some other right goarnnieed 

What i, ‘reoioBable’ restriction. 

o^^lteh'JL've^ it'^!"“ a 

^upGfviaion of thu Court* ‘roncaisiyPp it js subject to tji^ 




f^. A^' ^ 

I- E^pr^Si NcU'^p^p^rs y nnfmt ^t'r 

S7T fo^""'®'*-® ®- i i'fTM^C^i.^a'I'*' ,, 

3. Eduf^if^ mtr j , i>C-R. 

4. CfifMfajti^iiri$ro Y Stale ^ 

C.C 64: A. insi S.C. ,ti ' &C.H^ 5 V- (iBsojn 
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3. Tile cs^presston 'reas^mable rcstnctioti^ mjpIss ta !?trikc a hnl&ncc 
hetwceii the freedotn ijttarameed hy any of the fiub-cls. of cl. {h o£ 
Art. and tlie igcKia] contml permitted by any of the els, la (Sj. 
It ooniiotes tlitLt tlte Umitation irapo&td on a person in enjayidenl of 
the right p dUonld not be arbitrary or of an esceasivc imtnrc^ beyond 
wliat is reej Hired in the interests o£ the pnblic/ In order to be 
rea^nnble the restriction most have a reasonable relation to the object 
whkh the iegiBljatioii seek^ to pchicTO, and most not go in ence&s o£ 
tfntt object.^-* 

4. It follpn-^ tSiat tlie rea&ouablencss of n rci^triction ]tas to be 
determined in an objective manner and from the standpoint of the 
inierests of the general public and not from the point of t-iew ot c]ie 
persons upon whom t]ie restrictions are imposed or upon abstract con¬ 
siderations/ 

5. The test _ of reasonableness^ wherei'^r prescribed, should be 

applied to each individual statute impnji^ed and no abstract standard 
Or general pattern of reasonableness can be laid down as appUcabic to 
al3 cases. The nalure o/ I lie alleged to have been infrtuged, the 

nnderlying purpose of tlic restrictions inaposed^ tlie ci'lfiPt and urjrrwrv 
a/ fher ei^l Sought to be remedied thereby^ the disproporlii^n of the 
imposition^ the cffiUffWfonj at the lime should all enter into 

the judicial verdict. Thua^ the fortnuLu oE subjective sntiafactEon of 
the Government and its officers with an advisory Etonrd to review the 
materials on wltidi the Covernmcnt seeks to override a basic freedom 
guaranteed to the citizen, may be viewed aa reasonable only in very 
exceptional circamstances {e,g., in law provldiu^ internment or extern- 
incttt for the security of the State), and within the narrowest limits^ 
and not to cortoil a right like tlie freedom of association, in the 
absence of any emtrgeuE ot e^Etraordinary circumstances/ 

€r In judging Lite reasonableness of n law% the Court wilt neces' 
sarily see, not only the EurroundEng circumKitanccs but nil ronlaHi' 
^ornpicotij Irgfsldlfon passed as part of a It is the 

reasonableness of the restriction aud not oT the law* that has to be 
found out, and if the LegiBlaturc imposes a reatrictwn by one law 
but creates countervailiiig advantages are created by another Ieiew passed 
us part of the same legislative plan, the Court ahould not refni^e to 
take that other law iifito account.^* The Courts can take judicial notice 
of ^ch Acts forming part of the ^me legislative plau, under which 
reEtriction.'i are impo^d hy one Act and couniervailing advantages nre 
created by another.” 

V- Tlie restriction must be reasonable from the sutfStanUvd os well 
as standpoints^ It is not possible to formulate an effective 

test whidi would enable the Court to pronontice any particular restrict- 
tion to be reasomable or unreasonable pff All the attendant cirxmm^- 
taucea must be token into cofisidcration and one cannot dissociate the 
actual routfnfr of the restrictions from the frmnntr of their fmposiUan 
□r the fnudv of pntting fnfu jjracifee/* 


6. Prasad v .State af U. P.* tl^} S.C.tl. : fl9S:> 4) 
2 C.C. 221 f2ZJ) ' A. I9M S.C. 224. 

7, Chmamanrao V. Slala of M. P., (1952) S,CR. 759 ; (1950-51) C,C, 
04: A, m\ E.C. Its. 

a, /Innaarriafa v. 5fiJfe of A. S.C. 3CB f^OJ). 

e. State of Madras v. Row, (1952) S.C.R. m [m] i A. 1952 S.C, 

196. 

10. Krishna Sugar Mills v. Union of India, A, ISSS S.C. 1124 
lb A'hore v. Dll' Delhi, H9501 S|9: f:;ur5flchapi v. State 

of Botnbav, 119521 7^ (742]. 
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Subit^i^tiTfr and Pnoecdurat fteuacableaeu. 

pnxcd«al .sped, of «a^nabl=*.es. ,itay be 

fA) asi^e^rt. 

f» “s. "..hSu,?^, Tsr-"*"™' 

2 . In a law proviiJing lor estcrruTieut, wlietlier tlie Law it if if ia 

P^nod of t^KtcrnmiMit antliorked a 

1 iig or a ibort oae, eonatitutes tbe substantive nspect of tbc n:striirtio!i.^ 

is?, Si;“sxw‘r.)« 

iii ^ restriction upcin the exercise of a lutidaoiental riirht 

satisfMttott of the authority, fonstitni« tUe procedural test.” 
riiu^ R iflTp wtikh empowers the I^xegutiTc 
JO to impose a collective fine.” or 
JfJI to suppress an u&sociBlion'V or 

' ‘ n.di^^id'^‘proprietary rights of un 
<m subjective satisfaction, i, uureascuahle from the procedural stand. 


meuml'rifhr !t K^nabJe to nuke the e«erei„. of s fund*- 

imenlil Tight iltpcnd^nt an the inlucctiTe HitiiWiaa i\^ 

siru™ ".ya 'r??.TjiS 

clccimon Olid becatise it fs nLfliV >■ rr ~i ^ - mate* Hie 

tSie rcosonablerujss of Hie dreisbti can Iw feftird^Viv^lh^^^ ibinlanh 

STwii"-"”'"”"'“" “"= p“S' iS",i,; 

iS?H.’s;"ir;,,!?,js‘i} >*» ■F-.i.™ 

ta emijowered to impose it on its subjective saSlFon!^ apllmrity 


308. 


12. 

(3. 

14 


Afahtnl V. Stale- of Bihar, | 9 i £,6 pvii- mioi 
Klrera V. S/dfe o/r)c!A.,'(lW) IcR 
Mate Of Bombay v, Baisura. fiastj S-C.R. (!fS: (ifigooi) l.C. 
AfabJal \\ State ot J?nj:ijr % I fkUC Ti-... . -_ .... 


15 

IG 


. --- f tP--w_. r^, : 

IG. italc of Madrai v. Kmc. ntisai <! r n ™ 

17. RagUnhlr v. Cottrt of [I'srdr t/i.n 

1. B....... V. iW, «.E. M. 
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.1- ^ ‘Ws question dei>end$ on tlie nalaif of iLe rielit snd 

tUat^***™^*****^^* «Hing for the restriction.“ Thus, it has btin lieUi 


f exUrnnifnt or iiitcnnneiil’' for the seenritv 

-Jr* > * '* 'Uiineasoiwble' restrietton of the freedom o'f 

w wi^rely because it kows the 
necessity of itiBkinff the order of eictcrtimcnt in any case, to t!ie sicb- 
«^-**i'* satisfactEon of a pnrticnlar officer. The !>«pTeme Court, viewml 
detcotSir'*''^ estemtnent m the snnie light 43 tlie law of preventive 

'** cast of 4 hviiness or ocenpothnit which is 
inlur^ndy danser»jt$ or hariilfnl to tl»e E^ommuililv, it would nut be 
unreasonable to snbject the right to catty on sneh business or occuoa- 
ti^ to the supemajon or control of an officer arting in l.ia discretiotT’* 
and give him final power to determine the fitness of persons entitled 
to a. Iictnce to Carry on au!:|i traJe.' 

SiniiJnr vrcw has bc«ti taken as re^ard^i a law whkli 
fht btat£ ^ take eiiiergeat action rtlcitiiLff to private propertv in i\k 
fc safflty, c jj., to puSl down a tLiti>;c*rou.s build 

W A Eaw which aulburiiics tlic Iicad of tltt i^\kQ to nintc ortlers 
prohioiltn^ prortiiisiona whenever he considcTii it ncce-viarv for the pre- 
sjervattofi o| public order is not uiirca-sonable beeaw&e Ibe mwer ts to be 
eserciaw bv the Police oJSScer on his *tibjeelivc aalisfaction.* 

{c) SinillflT view has been taken aa rtsards a law which empowers 
* o*" delegate (on iLs subjective satisfaertian} to 

pfoliilHi, for D limited period, the pubheation in or impcirtatioit into, 
particnlar ^fca of matterii prcjndicial to the fiiaidtenance of communat 
iwrmoFiy aWcctmg or likely to titled labile order, liei^use the misciiiel 
to he averted detnaiida quick and effectii-c decisionJ 


III Ruch mere possibUjly of abuae of the power hv tlie 

Rjcccntive i£ no test for determiuinj^ the reasuaaLlcne^s of the restric- 
tioti inipojied by the law iti^cTL"-* 

On tile cotitmry, it is to be prci^anied tliat a pnbUe authority will 
^ lioneKtly and reasonably in the exercise o| its statutorv powers/-* 
The presumption Is, of coiirsa, rebultsble. If, bowtier^ tSe statulorr 
pow-er or difverctfon is rfioicji to have been abused by the antliorLty 
by exercising it contrary to the policy bid down bv the laiv, the 
rjefson aggrieved shall have his reinedv ngaitist the illegal order, but 
lliRt would be no ground for invalidating tlic statute itself/ 

(II) On the other hand^ the Supreme Conrt has held' that in the 
obficnce of emergent or cjctraardinary ciTcnraRtancea the exercise of a 
buRic right like the right qf urrorfaffon or property** or to reside iu 


X9. Gopalaii \\ ^tatA of /Ifad™, (1050-51) C.C. 74 r (1050) S.C-R- fiS. 
ao. Cooverfte V. ExcUf Commr., (m54) S,C.R. ; f 195^-4) Z C.C. 
2^7 ( 229 )^ 

I. ChaioYtml V. of Delhi, A. ]95« PunJ. 97. 

Z. Nathu.bhai v- Ci^rpn^. (I95&) 60 Bom, 515 I5JI1 

J. Aaj^uruo V, StaU, A. |056 Both. 300 1302). 

4. X'ircndrit v. Slalf of Pimfab. A. 1957 S-C 806 [jW/). 

5. khore V. Siatt of Delhi, (1050^1) CC. SiZ : flSJO) fS.CB, 519. 

6. HansHankar v. Slate of M. P., (1952-J54) 2 C,C. STO ISI3\^ 

7. Stale of ir. v. .4pia'af+i7b <1953-5^) 2 C,C!. 50 : Cl052) 51 C iv. 284- 

8. Tika Ramji y. Slate of 17. P., A, IBSfl S.C. 675 1 [l^SQ) 

9. NJnlc of Mdilnis V. Row, fl!l5J| S.C,R. 507 : (]«,V'4] 2 C.C, 169 : 

A. 1952 S.C. 196. . ' ' 

_ '0‘ Raghubir V, Couri of Wards. riS52-54| 2 C-C. W A, lflS3 S-C. 

373, 



78 


SliORTi^R CO?^STIXUTIO>r OK INDIA 


lArt, 19 


a-aj part o£ of to carry ou. a tawfal bosiness^^ ccald not be 

reasonably mndr depccdcDt apou Ibc fittbjeclive: fiati^actiun of ihc Goi'- 
crnineiit or any of its qfBcers. 

But the power to proceed! should be distingnisbed from 

the power to ari action encroaching upon a fundainufutal riglit. 

{Ill) The vesting o£ an unreslrietcd discretion in the E^tecutivc to 
^UJLi ad hoc eiteinplions from the operation of a Uns ia facU 

anrcasonabte.^* 

The diiuiinetloa u net unguided or im-fettorvd whore the l-egiiiJatiire 
tiM laid down ibc poUcy or cttuidvd. 

L When the ppHcy"*-^^ according to which or ihc purpose" for 
which a discretion ia to be exerdaed by an officer is. clearly expressed 
in the statntej it cannot be sold to be an onrestricted or Hnrcgnlat^ 
discretion-'* 

2. Nor can it be said to be norestricted where the di^rction Is 
to be exercised according to condittons laid dowm in the knles made 
under the statntej which proiide adequate safeguards.^ 

3r TJie entire statute is to be read in order to find oat the purpckse 
far wbicJi nr tlie standard according to which the power ia to be 
exercised V* 


UJuilratloHi. 

S. 3 of the Cotton Textiles (Cotitiml of Movement) Order, 1943, 
made lo extrciBc of the power conferred by a. A of the Esacnttsl SuppEics 
(Temporrary Powers') Act, 1946 provided— 

''No person shall transport + . . . any cloth . . , , except under , , , , 
a general noticed r - - . by the Textile Comm^saLonc^^^ 

ffiJidp that tile power given to the Textile Commissioner was lust 
unfettered because the policy of the f>rder was evident from the Order 
and the Act under which it was made, namely, to regnlate the trans- 
Itort of cotton textile in a manner tliat will ensure an even distribution 
of the? cdminodity in the oounlry, Tlie grunt or Tcfusol of a pertnit bv 
the Textile Cotitmissioner wits to be governed by ibis policy. Hence, 
ibc Order cuold not be invalidated as cotistitutlng an uiireasotinble res 
trietton upon the fundamental right. 

{ti) In the expression 'subversive activities prejudicial to national 
security' in the ^Safeguarding of National fiecurity Rules, the words 
"subversive aetiviiies' nre no doubt vague or comprehensive eiiongh to 
include a variety of activities which are not susceptible of easy definition 
or uisrertaiumeut. But, read In the context of the word^i 'preiudicial 
to national security', they would afford an asecrtaiuabic standard to 
the Governor to take aetioTi under the Rules.'* 


11. Kbrafifm V. State cj Rombay, (1964) E.C.R, 033: fias54) 2 c.C 

181, - 4 

IS. Campati V. Stale of Afmer^ (1655) 1 S,C.R. ]0te IJflflflt 
13. jTflf KfiAan V, f.T.O,, A. 1959 AIL I9 (29} ^ 

liftsi? '' ^ = 

s^c^lf: OBSSI I 

t7. virenara V. Sl«lt 0 / Pm^al^, A. 1957 S.C. HI6 (Sfljr 
IS. ihsu'drdfaA V. Stale ef A^dhrOf A, |95B A-P. 298 (292) 
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Right ta appeal ea • cauditiaq af leuaBahlenefi, 

^'sKSsi:SSf!^“Si‘ 

5sl&"-s;si!s;"5 

Wbea.ar i*tra,p«ii.ity wa«ld a unmuaaahla. 

A rratrictiojj whsch ia reoaduable does imt k. ■ 

because it is given fctfuspeclive to l.e so merely 

Urn 

Whfribirr ^ctnctinn mc|ii(l» imhil^lion. 

si^€ir?s=iwsv-^ 

Tims— 

nasfl) s.ck 3a3- \ ^r 

S.cj.^4 fi^L' 1^ SX, 

S' \\ Raw, (igiK) S.C\R W? r^T) 

A. jgse S,c. ^ ^ &X.K. ItMS (JAS/); v. SlaU fl-/ OrfJSJ, 

la' V. SUtA of u^ P,, (1015^1 S.C.R 80^ liSJJl 

A. 1^ Custadlon-CtncTi,!, fiteSI 2 S.C.R. ll]3 (/iVff): 

Is’ Rajaslhjt,. (isiMj 2 S.C.R. S3l. 

SX.it." SSt!^* ^ fioNI, A. 1954 S.C. 93 (l<W) : (19541 

]. E^j’Ttst IfmspalKrs v. Union of India, A. JSKS S-C SJ8 K3l\ 

^ Laniier/» V, Excise Co,nmr., (i»4) S-CR. 87J t (ig^) 2 C.C- 

L <'356> S.C, [ttnrep.J, 

4fl. ^ar^itdra v. Unwn of tmHa^ (1060) S.CJ, 214 (^Tj-Zj. 
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Oil tiic liand— 

lb) In the cast of an ordinary trade or callin^p Hot oiiIt an 
esipre&s prohibit iun but any restriction tcIiicIi tuLS the prairticai "effect 
Ejf a total stoppage^ of the busines^^ n-ontd be mireasonaW, 

What eozi»til.iitci» a totmL prohiVidon. 

Whether a restriction, in effect^ aniouiitii to a proliibitioUp is a 
question of fact, to be determined according to the cirdmi^tances of 
eqeh case/ having regard to X\vt ambit of the right* and the cHect of 
the restriction upon the es^ercist of that riglit." 

Tlm^^ 

^ to) Where Uie prohibition only with respect to the esercise of ihc 
right in a iMitietalar area or relating to particnlar malterAp ibere is no 
tabil prohioitlou of the right/ 


ffftiif raliau, 

A. notification prabdating the pnblkatton of u matter does not 
aninjunt to^ a total prohlbitioii oF the freedotti of ci^pression of any 
per^jon if it h limited to the publicattan of matter (a> relating to a 
specified topic, {b) within a specii6ed area and (£} for a limited period 
oE lime." ’ 

(b) On the other hand^ if the tfftet of a rcstrictioci is to prevent the 
Teiitioner from escercising his right at all, it anioants tn a total prohi- 
bit'on,, thnngh it may not be coached in that shape.^ 


At Jalalabad p the vegeLable growers used to bring their produce to 
the town and gel them anctioned Ihrongh a dealer of thefr choice who 
charged them a cmniniasion of one Euinn in the rupee. Tlie Town Area 
Committee made certain byedowSp by which the right to kvv and collect 
commission on sale and purchase of vegetable was vested‘in the Com¬ 
mittee or an agency appciinted by the Committee. The Committee then 
aactioned this right in Eavour of a controctHjr B. The Committee bv 
other byc'lawa, provided that nobrjdy could sell veEctables in whojesalV 
witbont payment of a prescribed licence fee to the coctractor, Hffd, the 
by e-la wg, in effect p brought nbont a totert wioi^page of whoUsa!r 
in vcgetableSp fn [he s^nso. PoiTp the wholesale 

dealers, w'bo will have to pay the prescribed foe to the contractor, will 
tiect^ssarily have to charge the grqw^ra of vegetables something'o% i:r 
and above the prcfiCTtbed fee so as to keep a margin of profit for theim 
selves, but in such mrcumsLaiiccs, no grower of vegetables will hai^ 
the I^roduce sold to or auctioned by the wholesale dealer^ at a higher 
rate of couimiaaion but all of ihem will flock to Uie contractor who mil 
only charge them the prescribed comnussion. TEencep the bve^tawa 
itiiposcd 'unreasonable' resLricLiotis and w^erc void/ 


RbHvan^leiieM, of tuiug l»w«. 

L Taxation i, on indeptndttit power ol tlse State, <x,iA th«r 19 no 

fundamental right to be iminttne from taction/ fleneep the evercise 


4. Ritshid ,<^hmed 
&A.Vk. S60. 


Affliafn^ar Boards fl&SO^l]! C-C. El : 


5. 

G. 

7. 

S. 


(l&5f» 

Cf. Krishna Hmnar v. Ccmmiltee. figfi7i rc i 

l asJji V. lown Aria CommiUtf, S.r R w 

[a [e cf \¥. B, \\ ^itbo4h ^opol^ ( 1^54)" S.C. it 
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of none of the fnudnnieiitnE rigliLs gaarntitctd Ly Axt, t9 can claim 

fr™. tosatiai. a1,d no l„w ten ^ 

'* im^s a burtlea an the 

Wnase k il S-ax^nUed by Art, JSdJ/- ,r mexely 

2. Ifp Imwcvcr, a tax is itiiposcd uot for tlic pnrposc of raisinsF 
rcvem,e Lnt ^ m Xhe deWher^U ^bjtct of 

be lield to {iiipCKc an ■unrcasdnnbte rtstriction^ on tlir 

S^'.Vta™Tu ’! '»""s>., •*«'•<»". a ^‘. toS£?Sn .iioLu 

"? imj^d for purposes of rbrentte and a tax 
evied for the parpo^ of rej^ulation. At any rate, a law which authorisG, 
^ wiilioot any limit as to its qaantum 

fi- Art «stnctioii upon the right goaran* 

Vrt ^’iBfnTiTi^ * liin«lamental right goaraiit«d bv 

- , 10 (1) bat 3A iinpustd witliont aathonty af law,'" or ii i^ilra 

\rt”'2^?'’*thl“'t:^f”"' mandatt^- provision of the Con.-^titatioo 
tesfrictiouV^ ' ^ ^ «" '"iTcasohable 

^fn th* intei'^ti or+ 

1, ^I S express ran occtirs in all the cis, iZHm. 

^ t^^ntitabon. End is wider than 
wordi like for tlie mninteiLance Clf^ +In the interests of' nnthfYrTEi-i= 

tlie to restrict an net or nlteraocc which not only produces 

Jitat- > at. e j?-. Dreach of public order « scenritv the 

thow which have a tendency to cause that effe'et ■' but 
'? * “f pnbtk «Su;. Thoa. [he 

religiODi disaffection irith a deliberate inlcut lias a nroxi- 

ZVst b^"heM^oV“"®* he‘>C'=i a. 2SSA of the I.P.C, 

wd«-,» ^ ^ to be a reasonable TcatrictiiMi ‘in the interests of public 

relatlonSl'ip.*-' postdates a proximity of 

Thpfl, a limitaticn impcij^ed in the intrre^E of upblic order to Ki^ 
«sttiction. should be one which hud n'^p^ll^imale o^rc^ 
enable ^nnjjclion or nexo$ with public order^ hqi not one for-fetdied 

irfSl'.Sc'Trfl,'”"”'" “” "'™“ ” •"• »tS?S; 

*Intere«ta of the lenexal publit'. 

ecenra in both cl*. (5) and ($) of Art. 19 
.-f J‘ /”f several public' refer to the rcjf of the citiaens, with 

fircnce to a fre e cituten who ctana,s the right in qnestiou. It does 

El, AnanlUakrithjsaa v. Stale at .Modraj, A 1<1A2 Mad WS . 

Jfaiweih T suae of Hisam, A. lElstf AB:,ura 177 imy. ’ ' ’ 

II '■ A, ie59 S.C. S^f (S96), 

2. ^(Imparam v. Stale, A, leSS A.P. 5fiS (ifti). 

igsss'c^ns Cfmmllue, (1952) S.C.R, S7Z (J7S) : A. 

it slaU^al^iZ"'^ ’’’’ j JSSO Col, +5 (A3). 

-V. 1^ SC 2^ Soint^ay v. United Motern (1953) SCR. 1089 yOTT) : 

17. f-ai V. Slate of U.P.. A. 1957 S.C. 620. 

CPSOl S.C. [uiire^wfecf], sffiriniiig 
haul Mauohar v, Stiptit., A. 1S55 AIL 193, >■ < j, t 
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aol rvfcr to uny WDcip or cksa of petipSt ns frqtp die 

people generally. I'liat is the veiy reason whjp apeniOc nienfeiaii of the 

interests of any ^Scheduled Tnbe^ h&Sk been nci^essary in cl. 

2. This docs dot mean, however, that a le^tslatioti may be in the 

inlcresu of ilie general public only if it 15 'in the intcrLsLs of the public 
of the of the Republic of India Legislation may be es&cutial 

to redresa some urgenc grievandie in a particular StatCp though such 
legLsIatiou would be wholly uunccciiiiury in any other State, llse laci’- 
that Buch legLblatian would not a fleet citi^ns of other States would not 
make it impossible to say that it was iu the interests of the general 
public. The piirase "in the IiitereBta of the general public^ in sliort. 
means nutliiiig more than ^in the pablic interestL It may well be that 
legislation adecting a limited class of ptrs^ns or a limited area is in the 
pnblic inLciesi, ihongh the public of otlier pMis of India may irot be 
dfpctlly affected by such legislation. Legislation affecting a particular 
class or a particular area ivould only directly affect tlie niembexs of 
that da&s or the Luhabitants of llir area. But the removal ol some sciions 
abuse or grievance or dUcontent is a nmUer indlrr^lly affecting the 
public generally?* A legislation may be Hu the interests ol the general 
public" even though it aflecl$ the interests ol particular individuals.'* 

Thus* the following are restrictians Imposed in the interests of the 
genera! public— 

( 0 ) l*rcrenlion of wasteful e:tpeiiditiii'e by landlords"; 

(b) Regulation of liours or daya of work in shops and commercial 

estahtlshments^''*; 

(f) Protection of tenant!^ against excessive rent and unreasonable 
eviclSon”-^ I 

(d) Protection of tlie debtors from excessive tiitereat^j 

(c) Limiting the number of rickshaws plying w^iihin the limits of 

a mnnicipal corporation"; 

(/) Exterument of dangerous persons from a particular lodlity? 

3. Tina expressioiL in els. (5) and (Gj of Art* 19, anilkorises the 
State to bupose rcstriciion not only on the ground nf public order but 
also on grounds of j^ociul and econoinlc policy" or on the ground of the 
common gOodp C.g., securing tile objects mentioned in Part lY of tlie 
Constimt iuii iDircetivc PrincipieSi}.* 

4r Though the Court respects the deierminuiion of the l^rtgE^sla- 
lure as to what is gnxid for the conmiutiity, by whose snidrage it came 
into exi^tcnct^ that dcterminatioui is uot final since the ConststntioH 


19. Cf- Go/^uZaPi \\ 5!ali 0 / IdadfiJ^, (1S50) S.C.J, 174 Um Kania 
CJ. : (1050) S C.R. S3. 

20. iswari I^osad v+ N. R. A- 1952 Cal. 273 

21. .^sm^Ejrati V. €&mp€Uni Cffiar. A. 19S5 Pep«ti lig; lappitrura; 
V. KfjhcHda^, A. 1955 Ilyd. 104 ; i^amboodr^pad v, C. D. Ruord/A. 1956 
TrCr 19 (F.B.l. 

22. Kaldip Vr PUPi/ai? 5ftflr* A. 1954 Punj. 247, 

23. Afalrrjmal %% Chii^f Inspeclar, A. 10S2 All, 775 . 

24. V. Labour Copumrj., A. I95S PaL 442 H44i. 

25. Run I ppalJi v, .^ukuiPpafL A. 1&54 Pat, 211. 

1. DftagfroiPi V. p/ p3iPi/ab. A. 1-^ p^ani 167 P R 

2. RdgUNr V. Union a/ fndfUK A. 19S4 Penj, 251 ' 

3^ ^blyaran/ajj Commr. of PoLcj, A. 1055 Cal 417 

4. Gnrbuchan v. SiaU 0 / Bombay, S.C.p, 737 : A. 1052 S-C- 

5. Nur^ndra v. Ifwfpn 0 / India, (J9601 SC T 214 n z' jurm 

V. .Staff p/A/pPier, <19551 I S-C.R. ^ 

6. A>ijlim]Tuurtlty v. r^nbatfsardran^ A. 1952 Mad. ll. 
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Coart (lie nltimate raspod^iibilitv for detcrmiuiae u-lietliet 

CL f 1 ) (m) t Frf.i!i«jQci:i Speech mnd ExpreHioa. 

vhible rcareJeS^ ‘l"* ttprea^on of one’» idea* bv anir 

I, pose rcpres£Ht*llOli, such as by gcaturcs and the like 

natara ly. prea^po^ a second Lrty to \,hon. tl“ idcL axe 
or coauiuuicated. In short, freedom of expression includes tb* ^ccdoui 
of propagation of ideas, their publication aiwl Cirenlation/ 

FrmloKi oi the Fmu. 

hL mi »' Constitution, there is no sepamte guarantee of freedom 

« *• '* • 

tluif'iiJ^ L^? ^”r Constitution, is not higher 

liljirt *«^oni of an ordnmry citixen.* It is subioct to the 
hiuitatioiu as are imposed bj- Art. 19 (2). ^ ^ 

nccordingly, initanne from_ 

taji the ordinary forms of taintion ” 

general' laa, relalitig to indostrial 
(Cl the icfiitlatitm of (lie ciinditiubs of sernce of the employees *■ 

»<.. I. ”* '"'O™ <■' « ™.m 

freJom to lows which lake away or abridge the 

freedom of express mu or which wonld cnrtaEl cinrolaiion aud thereby 
narrow the scope of dissemination of liifocioatioji or fetter its iTeedom 
Its meaiia o£ exercising the right or would undmuine its 
luile^ndencc by driving it to seek Govcrnnient aid:*' 

i‘" out the Press for laying upon it excessive and prohi^ 

™ w™id restrict the circulation, impose a pinaltv 

nUeraatlve medics™ instruments for its exercise or to seek an 

to "P"“ deliberately calcnluted 

to limit the t^irculutfcon of mformatioD.** ^ 


CL 12): Gmuudi &f r^^tTirtmn of ih* fwtloni at iji^h and e*- 

Testriotiou impowd upoa the abox^ freedom h pfima f^tdf 
iinconfttilntKinfth Jt con be justified under tbe Ijim'tatfon ehiuse, 

rluuse authorises the Slate to impose restrictions 
uTOn Ciic fTMifom of speccli only qa certain speoiGctS fifoands so tMt 
lip la any pailicqlar cnsCp the rcjilTictii-e ]aw canaot rationallybe 
ihowu to relutc to aay of these Specified gnmudsp the law must be held 
HI be void. 


7. Omiresht v. State o/ HtHar. A. I9isa S,C. 731 

8. Hamah Tiuippar v. Slate of Madras, (IBSO) S.C.R. 594 t 
40 [41}; i\, 1&50 S.C 124. 

9- V. Srikiishna, A. 1959 S.C. 395 f4a^. 

la Bxptess^^e-^ispaper v. TufiM of fiidte, A. 1958 S.€. STS {SJJih 
II. Sodhi S^tamseT v. of Pep^v, A. 1954 S.C. 27S. 
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2. CU (2)| as auitftkdcd by lllt CoDitiiiitiQii (Fi«0 Amcndmciil Ael» 
enjihir^ ihe to itupo&c; ri 2 'Si;rEetirjii 5 upon tJie ffetfdoiu 

of Bpccc^i ond escjiriib^F^ion^ on tlie following groundii— 

ff} SfiLTiritv of tlie Stflic^ 

(Cf) l-rtt^ndfy riiilaiioiis witli fortign States. 

(iWi Pablic order. 

(ft;) Decency nr moral tty. 

Contemrjt o£ Court. 

(I'O Defamation. 
ivUl Incitement to an offence. 


(ij Seeunlr qF State'. -SetTority of the Stale nwanft *llte ab^tnce of 
itrloai and a^^dvafed forms of pablic disorder’, as disifiiF;n[$heil ftom 
ordinary breachu of ‘pnbtic iareir' or 'nabtk order* whidi do ttol in- 
volvt niiT danger to the State itself. Thus, stimnty of the State is 
endanger^ by crimes; of yiolcncy intended to overthrow tile j^nvernment, 
levying of tt&r and re^Klicm against tile goTCrnmentp cstemni aggres^i^ion 
or war, bnt not by Tninor breaches of pobUc older or tranquilllityp finch 
wnlawfn] assembly', riot, aflray, rasli driving, promoting ejarnitj 
betw^n classes, and the lifce.^* Bnt incitetnent of violent crimes take 
mordeTp w-hich la nii offence against "public order', may also nndenniiie 
the security of the dilate. 


The advocacy of fevolntiDnary sCKnahsm ae n panacea for prewnt- 
day evils cannot be tesiricted under the present ground, unless Hie 
nfie of violence is suggested,*^ 

(ff) *Friein^y relatlanK with loreign The object of this 

L-xception to the freedom of speech and er^presaicoi is to prevent librls 
Mfmnst foreign titatca in t]ie interests of maintaining friendly relations 
wdh thtm* 


^ ^ notedj however, tliat members ol the CcmnionwcaHh of 

Natrons, including Pakistan, art not 'fweigri Slates^ for the pnrpojies 
of this Consiitution, according to the Deelnrution of Foreign ikates 
< nrdcT, TftSO. The rcsuh is that freedemi of fipcctli and esq^resfiion can- 
siol lie refitrictcd On the ground that the matter is adverse to PakistatL 


''Public Order". —I. Th Ifi grQpnd irniSi been introduced Iw the 
unilitutiou {First) AmeudmeDt Aet+ in Order to meet the sittla- 

tion ansing from the Supreme Court decision in Th£lf^J^ijr".T 

that ordinary or local breaches of public order were no gToandi« 
for restricting the freedom of speech guaraHtced by tlie Cotifitittilinn 
Following tliifl decision,” it was hc]d in some eases '* that incile- 
ment to individual murder or promoting dwaftccling amongst cla 5 .scs 
did not tend to undermine the security nf the State and Was not 
accordingly^ pnnLshable under the Conintitution. 

It was to override the above judicial dccisFOn.il” that tile ground 
'public order* was infierted by the Constant [on {FLrat Amendment^ Act 
After this aitiendment, the Supreme Court itself has in stai^ af 
Bfhur V. fsplainrd tbrlr d^iston in 

««,'* -isiyinB- thi>t It was ttcvtr m«int hi THappor's fiU, ttul 


(lesoi 


S.C.R.'V. 5/die of ilfatffOi, (leSO-Sl) C.C. 40; 

13. Tura Sinsh v. The Sfoiff A l<Uil Phti; 'tt. ■ -n, t,., 

A. lost Pal. 12 (kp.l; .S^iniroj^; v! 

14, Sialff of BiAar v, 5hflffabafj, {1052) R.C.R. 6£4 
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several erouncU specified in cl [21 mar 
^meuti^s overlap, ihey juost ordinan> be iBt^ed"o exclude Ba?h 

finjTii, wHtt pDt>liti peace, safety amj tfanquilJlij-'/^ 

3h I( foliowi that— 

tionl'L- “f ord», tbe State may impose reslric- 

ifl) llie iiicatetutnt of— 

(-ttffnservices by public cniplovees or by persons 
or f«"« is essential for securing Ihe'^ubHc 

monUy.“» ^ ‘""“toiiiiug services essential for tlie life If tlie^ccni- 

refert^^uTalilS^' smoDgst eniplD^rees of Uie tU.s 

cottiinJiiif^-"®* different sections of the 

^ use of toudspeakcrs likely to cause a oublic Huisanre >■ 

ancTthc "ubeV" iuniates of residentinl premises, hospitiJs 

li Jla '?b=''b,eS if'^puftk “1* J^""- 

viQlenc^!“*'^ ucm-paytncnt of Govenunent dues ivithout resortiiis lu 

till, «v Mp^ity*.— This exception hsw been engrafted for 

undc?n,fSrp«bk'*'SJ!^ Publications wfiicli tend to 

The onestion whe Flier an utterance is likely to nadermine decency 
it be dctemimed with reference to the probable efiects 

calt^i'^nA ‘‘ addreiMd, Tlic age. 

cnltiuc. and the like of the audictice thus becomes a material question, 

Bat the u« of mere abusive language, which has no snggeslion of 

*“ *" liVhosc jwesenw they are attef^, would 

not Came uudf^r tlie pre 5 J?nt ^ftonmir 

'Coutempt of Court'.^fll the exerriie of Iris riijht of frccdoill of 
speecli and expression, nobody can be allowed to intcrifere witli the dne 
ccrtirbe of justice or to lower the prestige of authority of the Conrt.”» 

of “* individual possesses Uie freedoiu 

rLutat^n 7^"^^ **'■*”'* P'KsesMS a right to his 

reputation which is regarded as property. Hence, nobody can so os* 

.^‘■'^“7, expression as to injure amither^s repntation! 

oYthe^f«JdZ%f infriiigcmcnls 

ir.^'^i^'"“l 7 *" offenee*.—nic reasons that led to the itiscr* 
*11 !'‘.P of restnction have already been explained fo, 84, 
flrtK), But tile ground as stated, will permit legislation not Ojfly tj 

wTvi commit atrious offences like murrler 

winch lead to breach of pnblic order, bat also to counnit anv '□ffeuce'. 


14. Sftpdt. V. Ifnw .ifnnoJKir. II060) S-C, [Cr. A, ‘IB .'56; nnre/'orJedi. 
[ 3 *. AlaU V, A. 103 *} Put. IS& f/ 05 ). 

Ifi. Tf^c^fe \\ A- IBM Ajmer 19. 

17, TVrcwrfro SiaU o/ Punjab^ A. IB5fi S.C. m&r 
13 . Rajaui V. A, lOSS All. 3 e 0 . 

19. Stale of RAftiittuin v. Cltanela^ [tefS) I M.I,J. Sn. rs.C,}, 

30. Karlar v, of Pnnfat. A. I95£ S.C. Ml. 

See C. 3, VoK U, pp. IS4-7; pp. 
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which, iiccoridiTij; ta the Centra] Clauds Act, means‘'aiiT acl or Diiu$aion 
made pnnUhablt' by^ any laic far the time being in force”. Hence^ it 
is not pcnnissible to mstigate, another to do any act which ia prohibited 
and penalised by any law,^^ Jlcre instigation not to pay a tax may 
not nece&sarily constitute ^indtement to an o(fcnce“-^ 

*Jn the interea-tx of, "-See p, 81, 

RedUrtetiona in the inlet-eita ol public order. 

A, In tJie interests of public orderp. the State may impose rc^tric- 
iiDni on— 

id) The ineftement of— 

lO WithliDlding of strikes by pubik employees or by person 
engaged in any employmeuE whicli is esdsenlial for seenriug the public 
$afctv or for majniaimng acrdces esatntiaL for tlie life of the cqmmn- 
nity.-^ 

(ii) Committing breach of discipline amongst employers of the class 
referred to above*^ 

{(H] Feelings of enmity or tiatred between diSerent sections ol Use 
community 

tb) InxuUing the religioos fcctingis of any class of citkenSp with a 
dehberace and malicious mtention (s. ^95A, s. 99A, Cr. P. C.^“ 

(f) The use of tondspeakers likely to cause a public nuisance,^ 
or to affect the health of the minates of reiiidential premises, hospitals 
and the like." 

B- On the other hand^ rcstrictians ramiot be imposed^ *in the 
interests of puhHc order\ ou utterances of the follofriug kjudii— 

(i> Crilkisni of ^ party govcrnineat.* 

(11) Cfitidsm^ of, or defamatory slogan" against^ a M mister. 

<B1) Thfitigation of persons uot to pay a tax or other iinposltioti^ 
not iu valving 'incitement lo an □fltnee'.*^ 

{Iv) Scurrilous attacks upon a Judge," 

Mere duaffeetioii cannot be peBalised ondlrr the Cunitltutian. 

1- Criticism of a party Government is no ground far restricting 
freedom of speecVi ami expre;;sion, unless it undermiuea the security 
of the Stale or public order or indtes the cotnmissioii of any oflence. 
“Sedition^ i,e,p merely exciting 'disaffection or bad rccLinga towards tSie 
Goi'emmtnf is, therelore^ uo ground for restricting the freedom of 
speech an4l expression,, under Art. |0 (2)/ 

2 - &r 12fA of the Indian Penal Code (Sedition]! in so far us it 
penalises mere incitement of ^haired, contempt or disa^ection' loa-ards 
the Government ia^ therefore^ nneonstitutionsh being in conltuventian 


2h pp. 

22. Supdi. V. Rb«i Mamhar. |1060) S,C. [Cr. A. 7d.^6; irnr^Porf^JI 

23. Slate V. KaPFiaHBJtd, A. 1^56 Pat, ISg 

2-1. Titok V. A. I&S4 Ajmer 10, 

2S. Kamji 1^1 v, Slalt of U. P., A. 1057 S,C. 6i30 ■ S C r aau 

1, Fafant v. State. A, I95S All. m. ' 

2, 5’tatir o/ RafdjElian v. Chamla. (ia59> i \r T T Sh t^^ni 

3, V. Sidle, A, 1951 .All. A59. ^ 

4, Ram Natt^an tt. Stale, A. 1959 All, JOl (tW) 

5, Cf. KaFfar ^fn^i Vr Slate of Punfab^ A. 1956 SC Ml 

6, Soffhi Shammer v. State a/ I9M S C Z7A ' 

A. ia50^S,c“f2/'“*’^' S.e.R, KM {$ 62 , : 
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wf Art. This prononttocmcnt tias uut been affected by rhe 

Ounstitutiun fFinit Ameudtuent) Actp ISiSl."-* 

A contrary yjcw has been esEptessn] by the Patim High Coari/* 
VIZ., th-At ^e expression 'in the (nUr£$U o/' in el. (2) of .Art. 1^ 
give-'? a wrider connocsiknii to the pounds of re^trictloa aientianrd 
Hicrein. In other words, tlie 'interests of public order' w'onld be 
^no^Iy niiKted hv creating disoffectioiii hatred or cotitempt towards 
trie t^vernnicni p even tliongh there iitiiy be no teudener or incitetnent 
Court* agrees, however, ih&t Un£t£ 6iiUism or dij- 
iippr&baliQH Gt^^crmnctii mwarcs' wontd noi be covered by 'in the 
interests of public order'. 

It 15 debatable whether the capresston ^in the interest^ of' is 
^nfficient to. Widen the scope of ihe nie^ning attributed bv the .^npreme 
Lonrt in J^antejh Thappar^s cas£^ to the es press ion "pttblic order*. Of 
caurse, os tliu Supreme Court lias sub^taEucntly observed^^* the expres¬ 
sion *111 the interests oP is wider than the eitpression 'for the niain- 
P might, Uierefore, after the amendnicnt^ 
v^lidiy impose^ restrictions on atterances which have a tfiidfurv to 
cause public disordt-r bot which may not aclually lead to n breach of 
public order. 


Nevertheless^ the Question to be determined in eacJi c^u is whelhtr 
the Tiiiscliief to ^ averted has a prfyxfm^U or only a rumote conneetion 
with the ground of restrict Eon authorised bv the Constitation, The 
question whether there is any sndi proximate relation between treating a 
liatrcd tow^ards tlic government in. power and a tcudency to cause public 
disorder, therefore, awaits a final decision of the Sttprenic Courts But 
the View of the Author, expresssed at p. m of the 2iul Hd., that the 
relationship of tlie mischief mnat he prosimate to the const It ntionalJy 
pcfinissjbJe ground of restriction in order to mnlce tbc restriction 'reason- 
L meaning of cL iZ\ of Art, 19, now finds support from 

Lhe Supreme Conrt decisicin in v. J? 5 hj Matuyhdr (see p. dnie). 


Criticuiai qI* li hliniftleF or other high ^ i 

As sr^ted earlier (p. SS> the criticism or even vulgar abuse 

of a Minister'* or scntrilons attache upon n Jndge“ cannot be punched 
'in the interests of the security of tJie Stated’* nor even nf *public 
order, unless there is a reasonable apprehension of breach of the 
peace to sndi an extent tliat it maT be said that there is a rational 
^nnection between the utterances and Ihe maiuienance of public order.** 
Trie mere fact that a sect ion of tile public is *annoyed' bv rea^n of 
the uttcronces is not enough. The reinedy in ^nch cases is an action 
for acfamatiQn brought bt" the dignitary^ under tlie ordinary law.“ 

Tht right to 'p^cl(ct^ 

1, Logicully, freedom ot speech and expressfou includes the right 
vent to one'a gn'ei'auces in a lawful manner or to penRuade 
another to do an act which is not tintawFuh Pivfcctting, wrhich menus 
an endenvour to dissuade persons from remaining at work by use of 


S Tara S(nf:h v. The State. A, laSl panj, 21. [See, further, LS, 
VoL I, pp. 200,1], ^ ' ' • * 

9, Jaifol jdhan v. State of nvderahad, A. 1953 Hvd. 23S; Sdfju 
t\ Stale^ i\. IPSd Alb 5S9; ffawt i^Fanokar v. Sapdt., A/ IflSS AIL l9!3; 
Srinivas v. StoU of Madras, M955) I M-I.J. 115; !?ani jVapidan v. Stott. 
A. 195^ All. 101 iF.B.K 

to. Debt Sarrn v, State. A. lG3d Pal. 254. 

11. State V. komanand, A. 1956 Pat. tSS 

12. Famft Lot V, of U. P., A. 1957 R.C. : (1957) S-CR, 5fi0. 

13. A'arfur v. Slate of Punjab. A, |9S0 S.C. Ml. 

H. iSndht v. .Stole of pepm. A, IBM S-C, 276. 
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*t>ickcU' or strikm posted on guard onfsido the place of etnplcynicttr 
fur ibe purpoist of dissuading the non-strikers Irom contiuoing at'work, 

is thus 0 ]tiode &£ ercnciM &f the freedoiii nf cspressEon q| the striktrSr 
2. But ci-cii whcu picketing i& not iLsclf atteitdcd with viuVcEiee^ 
picketing may be restricted unJer tfur Constitution on the ground 
if allowed it would tend to a breach of the ^pubht order" by engcndcr- 
mg a condict between the picketers and the persons sabjected to "picket- 
The right to picket is also subject ta tlie corresponding right 
of the persons who are subjected to picketing, to cony on their trade 
Of proJessfon w'ithout let or Iiinilraiice^**'"* 


Rep^Doableneft* of rv^trictioai. 

(A) ^uh^tanfive as^set. 

tnitaneej ot tinruioiiBble kwbrietJiiiiiv. 

1, If the esdjince of the freedom of expression means freedojit fmiri 
ptevioos restraint^ it foUoWK that prc-censorship of any written publi- 
cat can ig, frlpFio /acfe, an uilreasH^iiablc fcstnclioil on the freedom 
guaranteed by Art, 19 (1) 

2. Bnt whether it w^ld he uhreasonabte in given circupistancefi 
would hove to be determined by applying the various tests of nrgenev, 
doration, nature ol the publication^ affected^ and Ihc lake. Thus— 

(d) The validity of s. |44 of the tZrimiual Prtjcedure Code which 
empowers the District Magistrate to impose a pre-censorship on news- 
papersp has been upheld on the ground that the restriction inaposeil 
by it was reasonable in view o£ the fact thgt it could be impq^ only 
in etnergent circumstances and for a temporary period.^* 

|6) (I) S- 2 (11 of tfie Punjab Special Powers (Pressl Act. I9S6 

proi'ides— 

"'The State Government or any authority authorised by it [n lliii 
behalf, if satisfied that such action is necessary for the purpose of 
preventing or cotiibating any activity prejudicial tq the niaiiitcnauce of 
conimiinal harmony affecting or likely to affect public order^ may, bv 
notiheatiun, prohtbd the bringing into ^njab of any newspaper* periodi¬ 
cal^ leaflet or other publication."' 

The Supreme Court invalidated^' the above provision on the ground 
that It was unrcasooiible both from tlic substantive and procedural points 
of view. It was held that at was substantively objectionable because 
no liTiiiiation was imposed either as to the dufallou of the ban on im- 
portatiou autlioriscd hy the provision nor as to the iuhicct-^rmiicr of 
the phhlicatiuu. It extended to any publication^ and might be of an 
indermite or unlimited duratton. ProccLlurmlly, Hgain, it ptoced the 
whole matter at the subjective determinatbn of the State Govemtiu nt 
and there wa^ no provision eveti for any represeaUtion of the p,irtv 
nffeeted. It thus onended Eigaln,^t the mien of natural justice ^ ' 

f(f| At the same time, the Court nplseld the validity of another 
section^' of the same Act which wua n^t lAcking In the above 
This was Section ZC 31 (^ll ■ whacll ran a$ follows : ^ 

""2ill The State Government or any authority bo authorised in 
bclmir if satisfied that ™ch Action is MtesMiry L ihc 


15. Cf. In re Vengflti, A. ISS2 Mad. 35 

tfi. DarrwdAt- v. Jtete, A. I05| Bom. +59 l+5+i 

17. RdiiikrfjiIiHalDk v. IJ(. Bturd, fiasai I \f i i la 

ta. Nfdtp V. Baboa l.«f, A. 1956 .Ml. 57! 

19. Raniiijli 'J'lia^^ar v. 5ta(c of Madras, (IflSOj S.C.R. 59 


S.C. 124 


20. In re Bandl, A, 1952 Mad (jl 

21. Vhexdra V. Mate of Ptm/nlf, A. l9i5B S.C. 986. 


A. 1950 
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venting or cainhuting atiy aclivilv prcjiadicml U the ff£pianrf of 
conttmuiai a/ffct Of likely In affeU public ordcr^ niay^ by 

order in uritlng address to si printer, pTablSslier cr editor^ 

**{ 0 ) prohibit the priTitinff or ptibUcatiou in any document or any 
classes of docuincnts ol any timlLer relating to a pariHutor s^ubject 
or classes of aubjccta for a ipeclficd period or in a particular issue or 
issue!^ tif a newspaper or periDdicul; 

+^P^vided that no such order shall remain in force for more Lfiart 
titoFiIhj from tlic making thereof; 

'■I^vidcd fnrtlicr that die person again^it whom the order has been 
made may within ten days of the passing of Uiis order makes a repre- 
stnialion to the State Govemmeni whieli may on eotiEidcraiion thereof 
modify, confirm or rescind the order." 

In siiliort^^— 

To prevent n breach o£ the peace dnring a period of emergency 
{such as communal agiiattonK femfiarary restrictiona may also be im¬ 
posed upon the publication of a specified cIusa of matter in acwspa|K‘r 
provided the rules of natural justice ate complied wnth/^ 

3. S. 3(d) of the Drags ^ Magic Reined ies (Objectionable Adver- 

LEEemenCs]i Act, provides— 

iii> person shall take part in any publication of any adver¬ 
tise jiient refEtring to any drug wiaich suggest + « ^ 4 the use of that 
dmg for— 

the diag^nosisT cure, niEttgution, iTcatment or preveution of any 
venereal disease or any olher disease or eofidition u'hkh tnay specified 
in ruks made under fhfs 44t:f". 

The rulE-makiug power under the Act was giveu to the Central 
government. Held, tliat the italieised portion conferred uncaualised 
and unccjitrollcd power to the ftxecutive to include^ by specifying it 
in the RuleSp any disease within the mtschlcf of fhc Act, and thus 
imposed an unreasottable refitriction upon the freedom of eiepression.^^ 

4. S. fli of the Drugs and Magic Remedies (ObjecEionable .\dvcr- 
liscmeiits) Act^ 1954, which was enacted "'to prohibit the advertisemeni; 
for certain purpTises of remedies alleged to possess magic qualities and 
to provide for matters comicertEd therewith^*, providEd— 

"Any person autliorEsed by the State GovemmEnt .... may seize 
and detain any document, article or thing which such person hno reason 
to believe Contains an advertisemenl whicli contravenes any of the pro¬ 
visions of this Act- - - 

Heldf that the above prevision went far beyoud the purposes of 
the .Act and. In the absence of adequate jsafegnards, constituted an utI' 
reasonable restrictioti on the freedom of expression guaranteed by Art, 

19 tU 

En^tanee^ of rea:Miiahl« feret-lrictionf. 

Dramatic performances, cincmafeQgt.-iphie exhibition and the like 
stand on a different looting Inasmuch us tlierc is a different between 
a written w'ord and a Spoken word and other representations which react 
immediately emd more violently on the minds o£ the audience, “ Pre- 
censorship of sueli representatioji is not, therefore^ per sc invalid but 
niiiy be sri if it violates the trondltioTi of procedural reasonableness. 


22. Hamdard DmakHana. (I960) I S.C.A. 314. 

23, ATaie v. l^aboo LaK A. 1056 AIL 57 {574). 
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i jj) Prat^dtiTal 

]nfttu3c«x qf anrrBS&SALIt r«tricfci&nx. 

1* S, ID of thtf Dramatsc PerfomiaiiceB Aci, ]S7fi, irliicli 
an cKc^Eh't officer to restrict a drainatie perfotrnjince oti his sabj^ct- 
tive satiflhsoiion and ^ivin^ an opportunity to be heard to tlie 

persons ifoini; to be afifeieted by Ihe orders constitutes an nnreasonahle 
restnctioEi upon the fretdojn of etpression,” 

2, S.3 (|) of the Punjab Special Pouw (Piess) Act, I3i56 vhinh 
empowered the State Govemrnent to prohibit the brin^in^ into the State 
any newfipaperK if the Government was sutUped that endi action wai 
nece^ry for the maintenance of comniuna] hamiony or ptihliq order, 
lias been held to be invalid on the £Totind that it placed the whole 
niaiter at the snhji^etive satisfactioii of the State Qovernni-ent witliont 
cyen providiue for a right qI representation to the party ndected.^* 
fbee p. fiS, arateh ^ 

Arts. 19 ( I J (*} j Ids (3 j t 194|3); Frvedam oF SpeoeK And Pai-lia- 
cneutAry privilege, -^c under Aft. IDS, jfrost. 

Art- 19(1) (a) 343. 

Th& subjert of htiig^uages having been dealt with in tlie 

1^* must be deemed to be outalde tbe purview of 

19 FI) [ft). 

Coniritutlekuiity of i^me AcU with reFereu^c to Art_ 19(1) (a), 
^mbay InduvtriAl RelAtiou* Ael^ 

Meld 

Crimiaiil Procedure Code, ISilis 
Htld Mild.—S. DflAj’ a, 144/ 

DrAifiAtic PerfomiAucet Act, IS76^ 
fJeid fuifuWd.—S. 10.^* 

19S4™** * tl«BieJpe» (Ohjcctianabk AdTirrtiwjnentt) Ael, 

Meld fFiMJfd._Sa, 3W):' S.* 

Eoat PunjAh Public Sulety Act t 

Meld hJfuJfd.—S, 7ll){c)/ 

IndmlrinJ Diipuin fAppcIUte TrihunaJ) Aet+ 1950 = 

Held S. 27/ 

MAdruft City Police Act, 1333^ 

Meld valid.— 41/ 


24. 

25. 

1. 

2. 

3. 

4. 

5. 

e. 

7, 


V. Eabo^ Lai, A. 135$ All 57| fS?^) 
r^fndra V, Mfltf fl/ Ph«yiti,. A. lass sc. m 

Wak^re V, Stale, A. ID59 M.K 2<t0 
Kulkarni V. State of n&mhay, (lOiMI s.'c R 3S4 
leefabrahmam v, ^lale, A. TflSS A P 57? ' ™' 
^rjh^ojid4f V Cily A. 1953 li'i m 

HamddTd Dn^akhana, fteeCi) I Sr* ^lV" 

Rum«jh TAa^^ar v. AJal^ o/ Madras, con ecu 

Aunadurai, m re, A, I9SD 5Iad, $3. 594, 
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F«[ulI Code, 

Held valid.— aabA/ 

Fellu ( [acitfioapcat Act, 

Held 3/* 

Pubjiib 2peci*] Pew«¥« (Pmi} Act^ 1SS6: 

tUld valid.—S. 2 i\] M * Cb).' 

Held 3,* 

RepFCAAB.lm'ti^h of the P-cople A<;1^ 1951 ^ 

Held valid. 123(5).** t25 (5),'* 

U. P+ PflWerT Act, 1^3>Z.. 

Held ve(d.—S. 3.^^ 

Working leurnfllutm | ConditiDTii cf Service Aod MWclU^coiu 

PraTkleDA} Act, 

Held valid.—m^oU AcL” 


Cl. (1) fbh Fre^om *f Ajir^mhLif. 

Thk elHOse giiaracLtees the frcedpin of cUiEcim to m^t witli eath 
other in dny nuntber provided titfr assembly is (a) peaceAbU and (bl nn- 
anned. Like other ri]^ht£^ this also is not an absointe right bnt is 
liable to be snbjcctcd to VeasatiahSc* fMtrietions Iti the interests of 
public order. Tl]e right of public lucctiniif or of processioii l& not st^i- 
fically ^iiamnteed by the ConstitntiQn bat will folEuw from the right 
of assembly^ 

'Public Chrder*, —See pp+ fi+^K atllc. 

CaDatllutioauJity of wme Central Acii ivlth ^fe^uce to Act, Id 

m Wz 

Crimmal Procedure Code, tSdS: 

Held -jflJd,—S 

MpdvM City Police Act.. 

Held valld.—S. 4t.** 

CJ. (1) (c) = Freedom of AiJociatlon. 

T. The right gnarunteed by this danse is the ordinary right which 
is eni&yed bv all citiiutus t* fomi asgoelations; it bas no reference to a 
riglit whirh H oonferred by a particular jlalifii? to act os a mcmtier of 
a body which is the creation ot the statntq itself.^ Tbns— 

It" ca.nuot be said that the supersession of a. District Board under 
a. 131 of the Beugnl Local Self-Goverament Act operates as a resiriclioii 
upon the rights of the nierobers of tlie Board under Art. I9\l) (c).'* 


S. Uam/I Lai T, .State of (/. P., (1057) K.C.K. S60 {S^ : A, 1057 
S.C. 620. ^ ^ 

Sa. indutai v. AmMih, (lOSO) 62 Boni. L-R. ZOO 

0. Pfrendra v. of Punfabt (1953) S-C-R. 308 

10, /dmuJia Prasad v. iMehhi Rutn, (I&551 1 S.C.R. GO®, 

It, Sh^. V. kam maoUar, {1960) S. C. lanrep.], affirming Ra*n 
\\ SupdL. A. I6p5 Ail. 193. ^ « 

13.. ExpFess ScTffspapeei v. f^HWFi o/ /iidfa, A. 1958 S-C. 578. 

I3a. Ra/ A^ara^n v. Dt, Majudstrate^ A- 1956 All. 48 Ih 
13, Annadurni, in re^ A, 105^ Mad. 62 (67)- 

H, KfdAu V, SiaU of IT'. »„ A- 1952 Cill. Wl..e n 

15. K((IJttfrn( V. cf Btunhay, (1952-54) C.C. 176 ^ A- 1954 S.C 

73^ affirming A. SSSJ Bojn. IBS 
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2. The word 'fonn^ inclndes not oiilv the right to start an os^^Mria- 
tioq bni also to continme itj* or to rcfnse lo be a mciDbcr of an asso¬ 
ciation, if Jic Mi desires 

3. The right to form ELSsocUdons incliides associatiaua for ativ 

IflTtf pnrpo^/* a trade union,** The imposilioii of restricUons 

U|xjn the lawinl purpEKcs or fujactiomng ot an asaoemuon, therefore, 
coiiEttLutefl fl restriction upon the fniidoniental right it&elf,** e.g., a 
rcstrictioa upon the nglit of coUcctive bargaining of a trade anion.''" 

4- On the other band^ 

^ No question of mfringement of the fundaniEatal right of osaociatiMH 
ani^ where the services of a goi'emment servant are terminated on 
the ground that he is a nteniber o£ the Couittitinist Party, beciiu^e the 
order of temiiuatiDn does nut prevent liim from remaLniiig a member 
of the ComtttuiiisE Party, but terminates his service which h held at 
tlie pleasure of the government and to whkh lie has no faudameutal 
right." 

®^^**®nmblenen, of ffeirttietioni upon ihe Freedom of AnoeiatloB. 

(A) 

riaj|«nceE of reluonable testrietions. 

(f} the Bombay Industrial Relations Ad, 1945, provides that in 
order to be registered as a ■'representative Uniou^' so as to be entitled 
to repres^t with the employers, a Union must have a nuniiniiin uiem- 
Ixrship of 15% of the total nnmber of employcea employed iu any 
industry in any l«al area. Tliis provision waa challenged on the 
gromid that it infringed the provisions of sub-ctanse (c) of Art, 19 i! I). 
Held, there was no itLfriiigeineut of Art. 19(1) (c) for no restrictiofl was 
iinposed Upon the freedom of the workerd to form any Lmion. The 
c^v provision was that in order to represent the interests of the entire 
body of tJie workers in any industry, a Union mast enlist u prescribed 
inEniinam of tuerabershtp. It was open to nay union of workers it: 
enlist the prescribed percentage of membership and claim the priii- 
*tge. The cuustitationBl right to form a trade uhequ does not c-irrv 
witJi it any right of every individnal an ton to represent its members 
in an industrial dispute and that any conciJlfllory hiw wltidi provides 
JCff representaLion of labour by ^representative* anions, e.g., pru^ 
viding that only tliose ulliuns which represent not less than 15% of 
workers in an industry would be recogniaed for the purpose of repre- 
stntiEig the ivorkera of that industry in an mduBtria] dispute does ilot 
constitute a "reBtriction^ uptm the frccdDni of aasoctatioic'* 

fn^taiieeii of iiAT'e«4onab'1o mtrietlonE^ 

]. Tlierc cannot be any restriction on the c^cercise of suck a richt 
which consista in a previous restraiat on such c^erefse and which is^in 
the nature of an administrative censorship.^* 

Thufi, it is an unreasonable restriction to compel einptnvces to ohtjim 
pefTiiissmTi of the authorities before forming unions and to prohibit xhVm 


IQ. #CuIJ^arnf V. SiaU nf B^!>mhav. A. 195I Rnm . i:j * 

S,C. ^ (709) ‘hat Ihc "Cgatiw ri^Jit ma/ not be a 


m 

20 . 


). U. P. .shraiiiife sSngh V. Slhro f U P a 
>. Boliiltotlah V. Utilon 9f tadia, A igiSS S 

21. Kttlftomf V. Siatt 6f Fo™6*y, (1954 SC r ^-' * ^ 

22. Ra»iakn3hnalah v, £}|. Bold, .V 14 Vad^ 
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from t^poming ineiiibi;r& of dnion tipt cQnsEitulet^ iti flcporSaiice witli 
tlic Qrders oi GovcTnmcjil. In thi*! caMj it was obseircd that tFcn 
tLough Gov-emcnent as employer might dioost to recognise ont assoda- 
tioti odiy as repre«fitfltivc of a particalar cIrss of empSovec, it coptd 
not prevent the cmploycea from becoming memberE of otber sssocla- 
lions whtcb were lawfal uor make the previous permEssiqn of Govern- 
merit A condition precedent for tlic exercise oF cho employees' right 
to become a member of an nEsociatroii.” 

2, It follows that Government cannot make it obligatory for every 
employee to^ become a member of uu assodatiou sponsored bv the 
Go vemiue nt,'* 

(B) Prpfcrfkr^ji dialed. 

The fiindamentat right to form association or unions guaranteed 
by Art. 1ft (I) {c) has sucTi a Hide and varied scope for its exercise and 
tts cortailrnent is fraught with sneh potential reactions in the TeliHpns, 
political and economic thnt the vesting of the authority in the 

executive Government to impof^ restrictions on such right without 
Qllcwiug the grounds of such imposition both in their and Iceal 

aspects, to be dniy tested in a jstdicial inqniry, la a strong dement which 
should be taken into account in judging the reasonableness of restric- 
tioas imposed on the futidamental right under Art, 1ft fl) 

lovtaacei vf onreWfolnible mtrictioDd. 

S. 15 {23 fb) of the Indian Criminal Law Amendment Act (XIV 
of tft(iS> as amended by Madras Act XI of Ift50 authorised the State Gav- 
eritment to declare an^v association on ilE jab/ectFx'e sattfiJactfon that 
&ach association constitutes a danger to the public peace etCr^ bv 
Issuing a notification publtshed in the Official Gatetle. There was no 
provision fnr service Of the notice upon the memticra of ttic association 
which was the subject-matter of the notification nor wa.-s nny opportunity 
to be given to them for showing cause against the declaration. Tlicre 
w'js a proviEion for reference by the Gcn^mment to nn Advtsorv Board 
of any representation that inighC be made by any such association, but 
there was no provision for appearance of the aggrieved pcrecans befoie 
the Board and no obligation on tbe part of the Givenimeiit to suspend 
the penal consef]uencc of the dedaratton pending considcmtEon of the 
represehtatiod by the Beard. 

The Supreme Court held the provision ha* an unreasonable testriction 
upon the right conferred by Art, ift (l] (c) on the grounds; |f} The 
imposition of penal conse^nenecA after declaring an nEsociatiqn as un- 
Idwfdl on the subjective Satisfaction of the Government without provid¬ 
ing for adeqdate communication of such dedaraHou to the association 
and fis tnemhera^ must be regarded aa an unreaRmiEble restriction, in the 
absence of any emergent conditionB |u$t^ing such a course, fli) Nor 
can the summary and one-f:ided review bv an Advisory Board be re¬ 
garded aa fl reasonable aobEKtute for judicial iTiquiry to override the 
basic freedoin of nEsuciaHon in the ab^nce of exceptional eircuin- 
stances.*'* 

Codftiilutianfttity of »me Acti with relcTCEice lo Art. 19 (1) (e); 

Bonabay Indu^trinl Relation* Acl, 

Weld valid _S. 13.” 


23. XiriiojaHiarharv v. JSenJor A. tftSfl A-F. 

24. SiaU Qf Madras v. Roh.% S.CR. W7 im) : A. 1052 S.C. 

106. 

Kutkarni v. SlaU of Bom bay, S,C.R. 3S4 h 
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CrimjEi^l Lvw AmeadmeBt Actp 1908 f 

H^ld S. t$ (2} as amended by ^ladrafi AmEiiduitnt Act^ 

1950,^ 

U. P, SuffATcwne (Rvjulatiaa of Sypi^ly & Purcbw^ Act, 1953: 

Held tffifd,—Ss. 

Rigbt of usoc.iat||p» of G«Tomiia.«Bt -Stc Qcdcr Art_ 309, 

poiL 

Cl^ j 1) (dj : Frtodom of B 4 o¥cm« 3 .l. 

It Is the words I ha tcfrilwy of Indio' which explain 

the meaning of the words ■freedom of moyement' in snbcl. {d) o£ 
Art. V9 {IJ. It docs not refer to "pcrwual liberty' which is dealt with 
sepamlely, La Art. 2\. The free inoyEnicpt guaranteed by the present 
sab-cl. relates not to general rights of locomodoiL, but to the portkolar 
right of Ehiaing or moving from one pait of UttHq^ lo miolher, 

without any sort of discriiuiiiatory harriers bflirren mw and 

anolher, diScrenl parU Qj tJw StaU. If realrictioiis 

are songht lo bt pat npon rnavement of a eitiwi from State to State 
or even within a State^ such restrictiona wLtl have to be tested by the 
permiRsive limits preg^ibed in cl. (6) of Art. tP, What is songhl to 
be protected by sah<K id) of Art. 1^(1) is only a specihe and limited 
aspect of the right of feee motement^ vi 2 ,^ the right of free rnovemeal 
throughout the Indian territory, regarded as an independent and addi¬ 
tional right apart ^oni liie general right of loconjotion eniauatiug from 
the freedom of person, which h dealt with in Art. 21.* 

ReiJnytioiia upon the freedom of moycmenl. 

An order ol exlemnienl is a miLdetion or ahridgenient of the right 

La treedom of movement gaaratileed by Art. 19 (1) (S>,* 

RejtnrtLDDA In the mteretU of the public,—Set p. gJ-Z 

ns to the meaning of ^interests of the general puhlie*. 


fntfrtroiH>nj+ 

(0 A pTovEi^ioii for ihe exfcernniient of per.sonf; whose piresence in 
s iiiirEicnlar locality may ieoiwdisc tlw ptacc an.l snfelv of the citizens 
ol that locality lr‘.g‘+, a. Z7 of the City of Ilomhny Police Act, 1902) ia a 
re&tnctiQii of the freedom ol movement of such persons in the interests 
of the general public.^ 

<if] A person snlfcring from aq infectioon disea-^c may be pteyented 
from rnoving about and Spreading the disease and regntaliotu for Ula 
fiegregatmii may be introduced. LikewiM. hcalihv people niav be nr^- 
vented, m the interpst* of the cewra) public, froiii a plaEo'c-LnfeSed 
a™, llierc may be protected plncH. e.^.. fori* or otticr etraietic 
places, ooccis whereto tuty have to be reEnlatcd or even orohibit.^ 
in the iuterc-its of the gmeml public.’ prctiibitod 

ReaMinablfliieji of ReiitrictioiiJ, 

Ip Whether- graund* oiwt 1» eomrauiuicatdd to the e£ternc« 

1. Ill K'Pwirf case/ the impugned law was chanenced nn tk- i 

that it made no ptovisiaq for Jqrmiihitig tile grourfd-i of exlcrnmcat 


1 . 

2. 

3. 

4. 


Siote of v, Rov, n953> 

Tika Ramji v. StaU of £/, p., H9S6) SCR 3(L1 
K^iare v. o/ Delhi^ |tp£0) S.C.R. 5I9. ™' 

Cap>&u£rFiHin V- Rtate of homhay^ (19521 r ir ttt 

Gopaian V. A(aif of "(1Q50) ' ^ 
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^ ihc pvLt^a fcxterncd. The S^preiue Cuttrt at!iunnjd the iitcessitv 
for buoli i?animaiiicalmii in order to nwlcc tlit ivstnction reojsoiijiblc, 
bnt held, on a consitrEiL'Lion of the Aelj that die iTiiptL^ued Aot did in 
fatt cpiitaiii such provision- The majority of the Supreme Comt held 
that the i\ci had given a right of lepre^ntation to the detenu and th^it 
'■he cnTmuc make a representation unless lie has bteti furnished grotiudi; 
for the order,*^ 

I'ollawin^ thia decision it has been lield^ tJiac n law which imposes 
3 rtstnetion upon the freedom of c»vemcot sliall be void owing to 
□ □rewnableness <ii the rcstrietion if there is no provision fur comin.i- 
nicating the grounds to the person against whom ibe order la to be 
made. 

■2- It inay also be tahcii oa establi5hcd that a law of cxtcrninent or 
intcrnnient would be void if it does not offer a right nf representation 
or an oppurtmuty to be beard m the person against whom the order 
is made.*-* 

11^ Wliint |»4fieiiiu'A should hci ciiTnmuiu.ie3t<sd-. 

L In Kiiartf''r case* it was acknowledged hv the Conrt that the 
grounds communlcaLed by the Court slmnlcT not be S^gue* iusumdent 
or HicojtipktcC It wa-':, however^ held on the facta of the case^ that 
the parlicnlaTs supplied were sufficient having regard to the fact that 
the drcqmstauccs referred to in the order were poffiih 

2- The Calcutta High Court has held' that "“a man served with 
an order of externiucut should be told enoagh so that he could make 
soinep '■rcfjreseaEation*' and ihat^ accordingly* merely lo stale Lhat he 
was conimjttiiig a 'subversive act' without mentioning the porticptars 
thcreoE was not snfficteiiC But where the communkatioD stated that 
the per&an '^is likely to do a subversive act, viz., an act likely to 
endanger communal harumnyf e.g,* instigating local MuslJm to boycott 
the Hindus"', held, that the ground i^tatcd w^as not vague or jnde£uite.'' 

3. But in respect of u bw which provided for the externnaeut of 
a preylpua convict|, when the spviritled aaihority was satisfied that he 
wQs likely again to engage liimseLf in the conumssloEL of an oilencc 
Slip star to that for which be bad previously becTi convicted* the kaupreme 
Conrt Ims held that it was snfhclent that file ^'general nature of the 
luatertal allegations'" agaiost him were communicated. Such a law could 
not be iinpeaehed ae unreasonable because it did not require further 
pattEmlars to be supplied to the person dealt with, for, in tlic very 
natnre of things* particulars $nch ns contd be established in a court 
of law could not be furnished in sneh a case and the extcmmcni 
muM be based largely on suspicion, having regard to the previaus 
convict ion 

III, Whether it u reuoROible lu vest power io tbc- executive to 
be eacrewd on it* Aidi|«ctive 

1- The object arid nature of the legislation must he taken iuLo 
account in determining whether the icSErictions impesed hy it are 
rea^nablc. Thus* in a law of an e^chaordirtary nature, the removal 

of jwrsons who have become n menace to ttm safety of the public 
residing iu n locality and agAinst whom witnesNws may not be willing 


6. /fnEull V- siaie of A. 1931 OrJssa 86. 

7. SiaU V. Mofi{4il, k. 1932 M.U. tN. 

a. Cf. Ma^i v% D. C of Police, ( 1956 ) S.C.R, 506 . 

a, Klmgffiidra v. DM., U&50) ss C.W.N. 53 (56) t JotHH V. B. iv. 

(laSO) 55 C.W.N- lf4. 

to, Al^ir AU V. Mni Secy., il9fiO> S3 C.W.N. iH. 

n. ifari V. D. C of Police^ {16561 S.C.R. 506 : A. 1056 S,C, 559. 
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to pubticljp the TFtfT object uf tlie low be dcfe^ltJ if the 

wetc allowed to cros&-?:^iimiiie the witiies&es deposiag Hg&inst 

liLm. 

Having regard to the extraordinsrj' nature of such legislation p there¬ 
fore, U cannot be ^imck down as imposing on ^ otireasonable^ mestric- 
tion upon the freedom of movement guaranteed by Art. Ig ii} 
merely beCauM it denies to the tfnspett the right to cross-exaniiue the 
witnesses examined against himp'^ ur because it eoahles- the Executive 
Odicet to extem a person whenever he is subjectively satlalied that 
witTie&ees are oul willing to come lorwerj to give evidence against the 
suspect;'*" or that a previously convicted person h likely to engage 
hhuiieli again in tb£ cottiniissioii of an offence similar to that for which 
he had previonsly been convicted.** 

2, In case^* it had been laid down by the Supreme Court 

tliat a law of extemment is not nncoDStitutioiial inerely because it 
leaves the necessity of mating the order of cxlernment to the SUbn 
jcclivc satisfaction of a particular ot^cer. In the impugned Act in that 
tase [afi in tlie Preventive Detention Aet] this authorEly was conferred 
upon tome specified olEccrs of saperaor rank/^ The Supreme Canrt*^ 
Imd no Opportunity to coti&ider the reasonablcneEis of conferring such 
power upon fltiy officer irrespective of his rank or capabilities to dis- 
charge BBuh a !4^rious fnnetiom Iti the later case of rtarf v, f>,C. 0/ 
poHce^'' also, the Legislature liud conlerred the power on certain police 
4p|ihcers and niagislrates of the higher rank. 

3, In the Calcutta ease of Khsgtndm v. D.M.," the Legislature had 

not performed its owti funetion to speeily the officers who icould make 
The order, but empowered the State GovemOTcnt to itg power 

of niukiug the order to any ofilccr irrespeetive of his rank, knowledge 
or responsibility. The High Court held that It was an 
rDstrictien within Hie uieariitig of Art. 19 IS). Tlie same view has been 
taken by the Madhya Ehatat High Court. *‘* 

tv. Whether ■ law for exteniMeBt u unrea^unble ou the ground 
that it do» not apeeify the tmiximtlm period of eXleriuuem. 

The majority view in case^^ was tliat the law^ could not be 

held to be nnrcasonahle ou the above ground, if there were other safe^ 
gunrdfi. Eollowing this decision, it has been held by the Assam High 
ConrC^ that where the low itself does not fis the maximum bat leaves 
it to be fixed by the Magistrate subject to appeal to Ihe Court of 
Ses^lons, the law U not iinreasonabte. 

V. Whelher provi>ian for an Advisory Board U eiionikal tnaJko 
the law reasonable. 

It eanuot be laid down as a uiiiversal rnle that unless there Is a 
]]mvisiQn for an Advisory Hoard to BCrmtinise the materials on whteh 


12. GurtacAuti Vr state of Numhay^ tl9S2) S.C,Hr 737: (1952><54) 
C.C. im 

13. nhagubhai v. D.M.. |I9M) S.C-R. 533: A. 1956 S.C. 335 

14. iCliure v. SlaU of Delhi, (19543) 519: flSSOSl) C.C, 53: 

A. 1950 S.C- SH¬ 
IS, So also in ^urhachau ¥, Slate of £ambay^ A. 1^ S.C. 22l 

t2Z4> : (1053) S,C.R, 737. 

10. Hurt V. Depuly CcHfinilufoiter, (195^3^ S.C.R. 506 : Ai 

S.C. 559. 

17. KiiagtndTA v. D.M„ (19150) 55 C.W.N. S3 (J9). 

IB. S(d(r V, AfolfJflf. A. 1952 M.B, !14. 

19 IstaH V. The State, A. iSSl 106 (HB). 
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actjon ^ tJje legr^Iation providing for titorpinent musE aeota- 

uplv oe cotidfniTied An nnrta-sonabSe,** iufty rest on 

otiicr safeg iLard^ip £dcli ba appeal to tJic Si^tc Gqi'enuueiit, right to 
eiialicnge Ihe order Id Court on certain gronocis,*^ 


Art. (1) f4j W 51. 

The objc^ct of Art. 19 (1) (dj is to ^darauteo to a citbeo the right 
to move freely 'throogbout the territory of India^ n'ithout any discH* 
minatory horrkrfi.^ j 


*«*s qpphcatioa to a tegiAlstioo dealing with prcFimtive 
(Art, .,2) or pouilrt'e j.^rt, 2l]| deicntfoii 6s it» dfr«rt object. If there 
If 0 leguilation directlT attetnptlng to control a ntixeii’s fnedom of 



Ihei-e sDbjKts, tmt as a result of ttte operation of other legiaJation. for 

LtlStanri!'. for ntttlltixrn nr ■Hrjn.ir ^a l- :_ —f—T... '1 * ^ 


i^iance, for punitive w p^entive detention, bis right under any of 
ih^e snb-cluu^s js abridged, the que-^lion of the application of Art, 19 

wiij not an££-. 


/I Ceob-ai AeU with referenee to Art. 19 

1 U I H ; I 

Bcimbny Police Act^ 1951 1 

iltld i'4r/riJ.—5. 57 59« 

City of Bonihay Pohe^ Art, l$<l5i 

Held trfl/W.—S. 27 to 

E»it Punjab Public Safety Actp 1949: 

HHd vdid.—S. 4 (l| tc).*^ 

Paiftporfc Actp 1950t 
HHd i«tZrd.-HS. 5.*' 


CL ; rrwdom of rciidcuce. 

L The object of this cUp^e ia the same m that of cj, (I) (d], vfr.> 
to reaiov'e internai batriers witlitn Indta or hetvtecn any of Its partes 
npd ibc freedom gaarantced by cL (l) (c) has to be constrned 
with reference to the t^'ords ’territory of India’, 

Ruflonableneis of reAtriciioOF. 

(A) Subslaiti!v£. 

(i) Passport regalstions for entry from abroad can be reasonably 
imposed even upon nitizciisi of India.*-* 


50, HaH V. DepHiy Commr.^ (lOsei S.QM, S06: A. (955 S,C. £59, 

21. Khare v. SlaU <?/ Delhi, |lSi50) S.C,R. 519: A. 1050 S.C. 2ti, 

22. Gopdlan v. Stale of Made&t^ (1950) S.C.R. Sfl r (1950^1 J C.C. 74 
f / 3J). 

53. Bli^gubhdi V. DL Magistrate, [1950) S,C.R. 533: A, 1956 S.C. 

£55. 

24, Garbachsn v. SlaU af Bombay, (1952) S.C-R^ 737: A. 1952 S.C. 

221 . 

25. Abdul Rahim v. Stale of Bombay, A. 1960 S-C. 1315 (J3/^. 

L Ebrahim v. StaU of Bombay, fl^i S.C.R, 93d (5156} : .\. 1954 
S.C- 229. 

2. Abdul Rahim v. State of ^om&ay^ A. 1959 S.C, 1315 

7 
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IB) FrpcpdUFflr 

The removal ol a citizen from Iiidla on the snbjeGtive iatisfoctioit 
of the E^cecnlive aiixl without ^ivln^ bini mn opportuiiiij^ of showing 
cause is an unreasonable tcitrietlou u|H>ii tlie right ^duraiiLeed by 
Art. 19 tt) (<f)> 

Coiutltut^nality of ftOme AeU with reference to Art. t^fl)(e): 
Bombay Police Act^ 1951 £ 

57.* 

Peisport Act^ 1920: 


Cl (l)(f): Frrtdoiii of properly* 

1, Tbis clause guarantees tlie right of private property, vtt., that 
a man is tree to acquire any property by any lawful measiA and to 
hold it ofi his own and to disp^ of it at liis will, subject, however, 
lo reasonable restrictions that the State may Impose in the interests 
of the 'general pnbSte^ or of the Scheduled Tiibes. Further, the free¬ 
dom is snbject to the paramount right of the State to take away the 
property by legislation as well as the right of the State to acquire 
private property for pnbik purposes on paynieat of compensatioti 
(Art. 51, post), 

2, ArL 19 (IH/) applies equally to concrclc os well as abstract 
rights of property.** 

3, On the other hand, Art. 19 tO t/l has no applkatEon— 

(a) ^^ere right of property of one individual citleen has been 
violated by another-* 

{b) Where the Stoic secka to e^cruisc its nghta under the ordinary 
!nw as owner of property os distinguiahed from its aovereign riehl*.* 


Arti. 19 £n Cn and 31. 

1. Arts, 19 (1) li) and 31 appear to be mutually CKclnslve. Art. 39 
(I) applies 50 long as a per^n ig not 'deprived' of Itis property by a 
law enacted by a competent Legislatnje, under Art. 51 (If*'* or 31 (2]/-" 

2. Some dlfficnlty appears lo have beeci felt by Sinha J.** of the 
Calcutta High Court in the ease of reiEjmsitiDning* on the ground that 
it wjia not quite clear wliether it constituted a substantial Me^irivation’ 
as distinguished from a mere restriction. But such difficulty^ it is sdb^ 
mitted, sliDuld not esist after *r«|m£itioning^ lias been fipedfically in- 
clndcd in Art. 31 (2) in place of the original ^^-aguc expie^sion 'tahitig 
passcssion oF. It t^ing spec:i:Ecally included in Art. 5l i2)f tnugt come 
out of Art. 19 (1) (/).* 


3 . Had V. Hy. Covamr., A, l 9 S 6 S.C. 5 S& ( 5 ^, 

3a. Contfflr., H.R,E. %% AolfSJinibiiJrd^ (1952^1 2 C,C. 191 f/M : 
[19S41 S+CK. 1006. 

4- Shamdasani v. Cewiral Burrltj (1960-531 C.C, 68 : A. I9c2 S.C+ 59. 
3* Dhire^idra v. Siaiti o/ IF. K, A. 3956 Cah 437 [requires further 
considerutiDn]. 

Q. Chiron fit $.ul s^ f/wfoii ojf fiidfa, (1950) S.C.R. 669 (3791 Das 1 - 
C196B61) C.C. to {34U ^ 

7, Nalha\}iifii V. ^Jumdpai Carpn,^ A- 1936 Bom. 552, 

6^ Narain v, CotUdor^ H9561 S,C..A. 494 1499] 

9. A'fflte of Bombay \\ Bhanfi^ (ip^j i S.C,R. 777 i7S0) 

10- LwJTMli Jawardsn v. of IF. g., (1953> OJ C W si 101 fJ^Wi 

2a. Kbrahfni v. Stat^ of Bmnbay, (1954) S.C.R. 9357 



Art, 19 (l)(f)J SHORTCR CON5TIT|;TION op INDIA 


99 


^Property', 

I. The uf property guaranteed by Art, 19(1) (/> mean the 

rtgiitii whidi^ by vesi uiid taken independentJy, are capable of 

being acquired, lictd OT di^j^ed of as ' property 

Uenee, nr^Enct LuDfe Oil or privdegEa whiidi arc appurtenant 

to or Sow from the o-tynertihip of property are not restrictions npou tbe 
ngbE ^araDteed by Art. 19 (1} (/)/ Similarly, an qfiice'* winch subsi^la 
only during the plca^ore of another person or n personal ccn-etianL 
which does not rnq witti tlic Latid^^* is not 'property* witJiin tlie meanmg 
of this article. 

9. There is no reason wdiy tlic w^ord ''properly'*, as used In 
Ariiclc 19 (1) {f\ of the Constitution, should not be given a libera t and 
wide connoialion and should not be extciaded to tho^ well-rceognssed 
types of ititere^t which have tin? Insignia and characteristics of pro- 
pnetary right." ^Property*, in ibis clattse, has a wider connotation 
than in Art. 31 (2b and thus includes tmoney'.*^ 

^Propeftyb Encladcs not only real and personal property hat aii. 
incorporeal rights such as patents^ copyrights, leaseSp choses in aetion 
atiil every other thing of excliangeablc v&lnc w^hicli a person may have-** 
TlmSp the beneUcial interest of the be^d of a liindn reiigigns endow¬ 
ment, such as a inutt^ U 'propertySo IS aJso a degree of Court/* 
or the riglil to hold a fair on one's own land," 

^*Ti> means to possess the property^ and to tinfoy the bencEts 

which are ordinarily attached to its owcersfiip.” Interference with Hit 
right of eiijoyment is, Uitrefore^ a restrictioTi of the right to bold pro¬ 
perty," 

To ocqnhc* mtans to become o-arner of the pro|jcrty. Ownership 
invnlvep the right of user, of taking produce and of Sestruction or 
disposition. 

Rcfttrietlgn^ in th« ItitcrEiits of iho general public. 

.As to tlie meaning uf 'iulcrtsta of the general public' see pp. 3l>d2, 
ontr. The following arc ;ionic instance^ restrictions imposed upon 
the right of property, in the intcre^U of the general public; 

I. Control of accommodation in urban areas in view of shortage 
of houses*^ or control of rent,** 

2r Agrarian reform by way of reducEiou of rent^** or relief of 
indebtedness.** 

3. KeshricLlon of the rights of manngenient of a Company bv its 
sharehoMers, by fip(ioiuHiig Directors^ In order to secure the snpply of 
u cammodtty essential to tlie community and to prevent a serious nn^ 
employment amougst a section of the people.*" 


Ur Pumiliotlam v, A. 1952 Mod. 150. 

11a. Mtihadeo v, of ffombay, (1959) 2 S.C.A. 154. 

12. CoppuPFr,, Jf.R.E. y, Lakshmifidm, (1952^) 2 C.C. 191 i (19541i 
S.C.R, 1005 : A. 1954 S,C. 2S2. 

I3a. fronihsy /Eyeing Co. v. Sioio of Bflinbay* A. ]9SS S.C, 32S (JJ41, 

13. 5h/rar v. Cffj«mfssloncrj (1952) 1 M.LJ» 557 (Sdl) ] |3n.'arJbrt+ 

dcTf jf, Shotopur Cfl.p A. 1951 Horn. Se. 

14. .iifak&H& V. f/yderabad Stoie, A* 1951 Hvd. L 

15. l7aPi/>alr y. Stote of Afnier, (1955) \ S.t-R, 1005, 

16. Ch!ran}il Lai \\ Vniowt of India^ A. 1951 j^.C, 41 (37). 

17. State of Bombay v. jf?hapi/l, (1955) I 777, 

IS. Ffv. JvahaZafPiufHiy,. A. I9,55> ^lad. 350. 

19. fjMri l^ajad v, N. R. A. 1952 CeL 273 (27J1 3 53 C.\V,N. 

719. 

20. kafa Of BobbiU v, StaU of Madras, A, 1952 Mad. 203 (2J2). 
Z\f JamnaSal W Kishendas^ 1955 Flyd. 194. 
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4™ A law ol pre-ertiption^^ at cooi^ilidaticiii of liol-diags/* llic objrrt 
o£ wliicb is to prevent fTiagmeatatian of hoMinj^s and !□ prc^n'e tba 
homogeneity oi the vilbge conunnnity^^ impQ^es a restriction upon the 
rifftit conferred by Art, 19 il) if) in the interests of the general public. 

But a lati' or custofii which gives a right of pre-emption on the 
mere ground of vicinage^** or reSatioiiship“ contrarenes Art. 19 UJ (/). 

On the other hand,— 

No pablk inicrest IS sensed by taking one’s property to it to 
another IndlTidnalV 

ReAioEiJLbl<en^f of rettrietioni. 

w\) aspect. 

iDfciBJi^cs oE 'rcuaiiAhle' raatiictioEU. 

1. The te^tricliona npon the right of property Imposed by tlie 
Adminii^tration of Evaimee t>roperty Act are not eKCesaivt or tUjrea^n- 
ablct having regard to the TOOSt abnormal and unnsua] situation caused 
by iimss migratiuu between India and FakUtan owing to the comninnal 
dasturhaneca^ which the impugned legislation was intended to deal 
with." 

2. The restrictions imposed by the Madras AgTicultnrists'^ Relief 
■Act (TV of IWS) are not nnreasonablet having done nothing more Eum 
to redress an admittedly Berions Btate of oitairs^ namely, imminent- 
rainatfon of tlie agriculturists by prices falling down and interest 
niQtaiating tip^—taking care^ however* to we that the creditors wifre not 
also put to any lianlship, by preserving their capital in tact and eusar- 
Lng reasonable rates of interest/ 

3. Prohibition of possession, consnmption* buying or selling oF 
wincsg by a law of prohibition, is a 'reasonable restriction' upon the 
right to 'acquire, liold and dispose of property' toiiferred by An, 

having regard to the Uirective FtLucipIc in An, 47j but 
similar prohibition in regfird to toilet and medicinal preparations con¬ 
taining aleoTtol is an ^unreasonable restriction^ within the meaning of 
Art. i.9 |5 >l Tile possession or consattiptEon of medicinHit and toilet pre^ 
pnrations which is cxccpLetl even by Art. 47 cannot be reasonably prts- 
Ikibited simply because of the possibility ot their being tniaused by sotiic 
pi^verted addictSL^ 

On the Other haild„ tllongh 'prohibition' oE consumptign etc, of 
toilet and mcdicitlBl preparations containing alcolwl oonsticutes an un- 
rea^nuble re^riction^ n power to Mgnlale the consumption or sale of 
Such prepararions may be necessary In order to carry out a law of pro¬ 
hibition. relaliBg to intoxicating liquors^ Sncb regnlatfoii is not^ an 
'unrca.'ionable' restriction Dpon the riglit to property, for aiich regnln- 


2^- dbdiil V. Jan A. 1951 All. 347 j Roniriia^Jdra v FaiurdhaM 

A. I95fi Nag. 23S (F.B.); UUam v. Kartar. A. 1954 Funj. 55 {F B I 
Attar v. Slate of U.P., A. 3959 S.C 564, 






\m M.B. 1 tF.D,). 


24, Met! BiiJ V. Kafid*arr,... 

rfKiHd. 1634 £aj. 231 ; Babri!*!! v. C:<ni'afffAdPi, A. 

[Contra .?dr<flia v, Hafi, A. 1660 Pnnj. 196 fF.B.)], 

25, /fePiraiii V. PAiiio. A. 165S Raj, W. 

Stib<>dtv Copal V. Biharl, (1631) 55 C.W.JS, 433- Bant^v v rhs^ 

lflS2 Pat. 100 (/?/)• WdfcatHb V, Ilydcrabad Siaie \ ifl^i h j i 
.4i>dwl Majid V. Koy^it, .-t- 1631 440 K 

Sadhit Ram v_ Caslodian-Ci£ntTal^ (I9&51 2 S r W mt rtMin 
KrtsJiiiafMMrlPiy v% VenkaUs’^ffaran, A Mad ii m 

Slalt iff flomthpv V. Rflijara, (lOSll S.CR. d«2 ’ (isfitlAlT C r W 
Aiigcs^arcf V. iladras Slate, A. ^ 


1 . 

gUH^ A 

3. 

•I. 

5, 

e. 
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ticm nectissdiy in arclcr Xq prevent the eva^um dC prohiliitiop laws," 
It is Em ancillaiy power derived froro lintty K tj£ Li&t (I-* 

4. X notiiicatioii w^hich prohibited the export of ^ood$ in any place 

outside tliot area e?ii'ept witli the pentiissiaii of the Government^ the 
object of wlilch was^ to regolate Mie supply and dfcnacid ol cotton aud 
to control the price and to the export oi the g;oods outside 

Indtap—was a irea^uablc restriction III the interests of the public.^ 

5, A lempprary law of rent control passed iu order to meet an 
abuonual scarcitj of aocomniodatlon* whidi ^ves the landlord a right 
to move the Ctvil CcKiin for Bxation of reasonable root, if he Is not 
satisded with the District Magistrate's assessment of the reasonable 
rentp cunn.O't be said to be 'unreasonable 

e, S. 96 (1) of tile Cniniual procedure Code which authorises seardi 
and seizure of documents fur the purposes ol investigation does not 
constiLute any unreasonable restriction upon the fight guaranteed by 
Art, 19 tl) [/)- A J^earchp by itselfp is no 'ttslriclton^ at all on tbe right 
to ho3d and enjoy property. No doubE: a seizure and carrying away oE 
documents La a rest net Lou of the posseaaiou ami enjoyment of the pro¬ 
perty seized. This is^ however* a reasonable rcstrictioiTp being only a 
temporary interference for the limittj pnrpg^ of an Invcbtigation. 
StaLntDry regulation in this beholf is also necessary in Hie public 
interest* * 

7, A temporary enactment which svets to protect tenants* liolding 
Over after the expiry of lease, froui evtction* Lu Ihe naluroJ luterci^t of 
itlCrenaiug tbe production of foodgrains* Cauliot be held to cpngtitnle 
an unreasonable rcstrietion npem the landlords^ rightg,"* Nor is it 
unreasonable to provide that n landtordp who is not himself a tiller o£ 
the soil* should assure to the actual tiller some fixily of tenure.” 

8^ A law Exing a reasonable rent from cultivating tenants, even 
when it is rctro$peciLve Lu operation.” 

(BJ Prowdara! 

lafttuxicei of unniafonablv vtectrietianA, 

L \^lieu u Law deprivea a person of the possession of his property 
for an indcbiiilc mriod of time mEtely an the suhjttllve dEtertuinalioii 
d| an executive omcer, sach law can on no construct ion be described as; 
a treasonable^ restriction on the freedom of property*^* 

S. 112 of the Ajmer Tcfiancy ifc Liand Records Act* 19^ provided 
thi^ if fi laudlord habitually infringed the rights dI a tenant under the 
Act, he wxvuld be deemed to be a landlord disqualified to manage his 
own proTKity, and the property would be taheti o Eider the Court of 
Watdsi. The determination of tlie question whether a landlord had habb 
tually infringed the rights of his tenants was IcCt to the Court of Wanls. 
fJclJ, the section wus void* being nn unreasonable rc^ilricttoii on the 


7. Vina r. & P. IVarUs v. Slatt Qf M. E, 1956 Nag. 1 (6). 

S. Kamla^uamt v. TexlUc Commr., [19511 II M-bJ. bsS. 

0. Jjauri Prasad v. *V, R. Sin. A. 1952 Cal. 27J. 

ID. R^ni Krishna y, Hadhamal, A. 1952 All. 697. 

II. ir. P, ,!?hdrFPia V, SMsh, (19&2^1 C.C. 28S. 

12- Singh V. Stuft of Rafds(iiuiL A. 3957 S.C.^ 516: f19571 

S.C.R, 605. 

13. ShH KisHan v. Slatr af Rai^sthan, (1055) 2 S.CR. 531 [540) ^ 
A. 1955 S.C. 705. 

14. Raghtibir v. Cattri of Wards. (IB53) S-CK- 10491 (1953-34) 2 
C.C IS7. 
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right to properly tl rnade the tnjoTmcnt of tlmt right depend entirely 
on the ntere diacretioa of the eiK«tiTC+'* 

2. Bni tJie law {laiiiiot be fiaid to be Dnrcfi^a^ibtc if the ciecotive 
oiiccr ]$ i^nired to gii't rea»d$ for the exerdse of bis discretion and 
his order is subject to re vision by nii ddinjuifttratfve superior/* 

3- A iaw which affects rights of property wiihoat providing for a 
notice or hearing to the persons affected, constitnlc^ nti anrensonable 
re^tnctioUp e.g,p the revocation of a license for rBnning a boarding 
houte/* deckring a place as a ^market' under a Municipal law/* 

Proprietary rights of lb# haad al a Hindu religloiu endowinent and 
the poWQv of the Stale to impoio rt«trietioli« thnrtupon, 

L Both oOicc and property arc bEcndl^d in the head of a Ilitidit 
religious institution and the beneficial interest of ttic head in tlic 
property o^ the Institution is a ^property* witbm the meaning of Art- 
13 Ei} [/). Hie State may, no doubt, impose reasotiabk restrictions upon 
this right of propertyin the interesis of the general pubiiCp under 
Art^ 19 (5)* but siiice the proprietary intcrciit conferred upon the 
head b^ tlie rules of rrufitomary law re Eating to Uiudu religious endow¬ 
ments in order to enable him to discharge bis religions duties eflicietitly, 
tile restrictions imposed by the State would cease to be reasonable if 
they render the head unfit to d.ischarge the religious duties called for 
by the eudowTuent,* ^ 

2. Tile head ha* krge powers of dispell over tbe surplus income 
of the institution subject to the only restriction that he cannot spend 
anything out of it for his pcr-ional use unconnected wjtli the dignity 
of bis ollicer Hencop anv law which lakes uwny from tbe bead hi5 
right to Spend the surpius income or make its exerci*^ gabject to 
previons sanction or directions isf^ued by an udministrative aotUorityp 
coustiluteF^ au unreasonable restriction within the meaning of Art. 19 tS). 
Such restrict ions are Inconsistent with the fligniiy of his officc/^'^" 

3. Sf mi Early p where the head has an unrestneted power of dkposal 
over personal giftSp known as rsJlJiiiVswiiteiij, a low which recjuire^ the 
head lo keep accounts of the receipts and expenditure of such personal 
gifts to be snbmiltcd to an admioislrnttve authorityp constitutes nn 
unreasonable restriction upon bifi rights oE property/^ 

4- Ttie bead of a teligiouK lustitnlfon has the right lo manage tbe 
properties of the institiilionp though the State can inEeirfcre in case of 
negligence or maladministrationn If a law empowers an adminisirutivf 
authority to take away this right of tnauagementp at any tinrej^ at ds 
flb^Bluto discretion, and to vest the admlnistmtion in a manager subject 
to the control of the adminiatrative autborityj this would obvlouslv 
constitute an nnrcasniiabSe restriction inasinnch as it would cripple the 
authority of the Mahant altogether and reduce him to tlie positlun nf n 
priest or paid sert'autp contrary lo the tenor of hh office/' 

5. The State has the right to have u sclicme settlctl for the due 
adndiiistralion of u reHgkius endowluetit. Bat .>iEncc this would take 
aw'ay or restrict the right of the MahaiU to adminisiter tbe endowment 
Ibc power of the State must be exercised on reasonable j^round;? e g 
in case of negligence or inakdtniiiistratEon and in a reasmrable 
e-g., through the maclunery of the iudicia] procedure, m that the 


15. Cf. CfiFWmr, of Culcutla Polici v. Rolk Raja, (ISMT) 5| C.W N 

16. Kiimoi V. of Caiculia, A. 1960 Cat 

(lW- 54)"’2 C.C. Ifll; A. 

)aga»natb v. $taU of Ortssj, flSia2-Ml 2 C (* ifli ■ 

S,C, 400; (IBM) S-C-R. ItHO ^ ’ 


A. IB54 
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persoa may hart bi^ rights in n onirt of Inw. Heuccn 

where & kill' aatliQds«$ an admin istmlivc aalhority tq take away the 
management from the ^lahant or to settle a scheme without jadichl 
intervention, jt constitntes on unreasonable restrktbn,*** Jf^ tioweverp 
an appeal to tlie murts is provided forp*' or the decieioii ol tlie adminiS' 
trative nutlmirity is feiahle to be chaLlcdged a anit^ it may iiot be said 
to bt an unreasonable restrictiom*^ 

On the other hand, Uie following rcstrictians mniidl be said to 
be unreasonable: 

Re^tr let ions imposed for the purpose of carrying out the objects of 
tlie tru^^t and for Ibe better admuiistraticmp protection and preservation 
of the trust property.^* 

ConfttiiutienBlkty of lome Central Aetf with TeFeTence te Ai-t. 19 

fl) (0? 

Ajmer Tenancy iwd Laud RecQtdi Aet, ISSOt 
mid invalid.^. n2,** 

&ib«r Hindu ReLigiuuA TraaU Aet, l9St: 

Nsid Trflbd,_Ss. 32,'' 

Eomb^iy Labour Welfare Futid Aet» 39S3: 

Held valid. —S. 3 (l)-f2J [in so far as they refer to fines]*" 
mid ittvaHd. —B* 3 (IJ fiii .so far as it allies to unpaid accumnla- 
lious].** 

Bombay Fmbibitian Act, 1949; 

Heid void. —S, 13 (b), in so far as St affected the coustiniptiou of 
iiiedicBl and toilet prcparatiotis eontoiulng alcohoh"* 

Electricity Act» 1910;: 

Htld valid—S, 28 

Euentiai Cbmmodiliei Acl, 195IS; 
mid upffd.—SS h 3 (S), (3) “ 

Empluycct PreTkdent Fund Actp 1952: 

mid vaUd^^. S.* 

Coreniiiien.t premi^ei Evictkcn Ael^ 19fi'0: 
mid \Miole Act.' 

Imjport Conirel OrdeCp 1955: 

mu valid.-CL 9 fa).* 


IBii^ iaeanrviih V. .^(ole Of Orfsia, (t9M) S-C-R. 

t9. Sadasii? V. SUU a/ Orltsa, f19i56| S,C.R. ^3 (W) i A, l9£a S C- 

432. 

20. ^roll Daf V. Sahi, A. 1959 S.C. 042 fM9). 

21. Kagfjabfr v. Co^ of li'firdf. (19331 S.C.R. 1949. 

22. Roojtefiy DytU^Lo. v. of Rnmfhiv, (1953) S.C.R. 1122 

Um^9). 

23. Siede of Bofttbay t. Batjaro, fl951) S.C,R. 632- 

24. Okara E, 5. C. v. SiaU of Punjab, A. 1960 S.C, 284 {239}. 

2S ThoOitaoE V. fTpilon of Epidra> A. 19^ Ruj. 206. 

1. IffndiiJihdn Electric Cp. v. R. P. F. Csmtur., A. 1953 Pnnj. 21, 

2. V, DtIJtl Imprpvemenl Trusty A, ISSS Pniij. I, 

3. Fedeo T, Bilgraml. CI96(li) S.C.J. 235 (24S). 
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Income Tu Act, 1922: • 

um 4S 

Land Acqidutieiii Act, 1994: 

Held valtd.^i. 6 iSyf 17 (4}/ 

Madrma E4iiidu RelL;^ioii 4 ud CfimritabLe EnfiowmenU Act, l9Slt 
Mild imaUd.Ss. 30 tZ)*; at*j 55* i \ $7*. 

Miidru RiBT«mue Recovei^ Act t 

Held valid.^. 49/ 

Nan-FctToUi MetaJ Control Oeder, 1959: 

IMd 3*; 4\ 

OHua Conrcp^Fotitc Socictlflfl Act, 10S2 t 

HHd vaU±^. 133-** 

Onua Hindu Reli^uur Endowmci^U Act^ 1939: 

Held 5 Prqv. to s. 45"L 

Orwa Hindu Rcligieiu EndcwmCnU Act^ 19SI* a* amended in 
1954: 

Hm valid.^^. 42 (1) (hi j 42 (71; 44 (2J; 74 (3); 79A.‘^ 

S«a Custom* Act* 1949: 

Held invalid.-^. 178A.** 

Su^ar CaiMirt PTpmdtwn Act* l^SA: 

Hey xMdy—Whole Act'* 

O) Freedom of profusion, trade, l^tiiineu. 

(A) I . Thh freedom means that every citized has the right to choose 
hifl omi employmefit or to lake np any trade or caltlng^ snbject oulv 
to the limits as may be itiipo&ed \y the Stotc in tlie interests of the 
public H'ellaxeg and tlie other gmands mentfoued in d- (L6}r 

2, The Constitntion does lint recognise Hninchisea nr rights lu 
bnsFness which are dcpendciil on grants by the Slate* or 'business 
affected with public iniercstV tneatiingp bnsincis which are partlcmlarlv 
liable to control by tlie State, Under 4jiir Com^itution, any citizen has 
the right to engage in any bueiness which tB known to the common 
law, as of right* and the State has the povet.j to rcgnlale or restrict onv 
hasiness on the grounds speciied in cL Thus, everv citizen haV 


409. 


4. 

5. 

S. 

7. 

3. 

9. 

10 . 
Ih 


12 . 

13. 

14. 

15. 


CoNifttfr 0 / Mah^ar r. Hajet, (igi57) S.C,R. 0^0 ( 97/1 
dKFOra V. SiuU Qf P.* A. 1958 All. 128. 

Comitir. H. R. E. v_ LakshprilhdrEi, |I954) S.C,R lOOS 
Pubfefrf V- Gcivfndfi^ A. 1953 Mad. 147, 

Collcetor o/ AJalabar v. EferuhlfFi, (195;fcS.C.R. 970 iirti 
N&rcndra y, Unhn cf India^ (19601 s!Ej. 214 12321 
ilharal T, Assii^ Rtgistrar^ A. 1958 Oriasa 217 
Ja^atmalh v. StaU of Orissa, [I 954 ) S.CR. 1043: A. tB34 S.C- 

Sadaslb v. State 0 / Orissa, (1950) S.C-R. 43: \ l&sfi <; r- 
NatterUa V. ColleHor of Cimislonis^ {S959I 2 Sf I 1 ^ 

A'fJjJiFM Su}>ar ivn/i v, Unfw, of jUb, a Iftw'sr mj 
SasHir AUmcd v. State of U. L i l^c.R w! ‘ 
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a right to soil vc^i:tables iii the pubhc yiarket"* cr to carry on tlie 
hiisinrs^i of transport on tht pahiic street'* siabjcct only to rratrictioii^ 
as are wnirantCLl by iil+ (6) of Art. 19, 

^ The right to Gorry on A business Implies H right rwt to carry 
it oti^ if he so chooses, and nobody can be compelled to carry on ei 
business agninst bis w^ill.”"’* 

(Bi Un the ocher band,— 

1- VS^ere ihe tight to cai^ on any profess ion is mjlecf ty a 
slatuU, Xh^ esetd&c of that right IS stibjcct to the terms and tioii- 
ditions impeded by the Etatntc, and no fundanieuta] right is infringed 
to Bccb terms and conditians, C-g+, the right ifb practise before a CuurL 
oI law/' or a tribnnal"'' or to get a. Ikeuce for canyitig on a trade-** 
lienee, 

to There is ik> violation of itic prcsttif clause where a legol pr:icti- 
tioner Ls prohihited^' from appearing before .a tribunal or hia right 
to appear is nmdc subject to permission of tlie tribunal.^^ 

tfj} tin the same principle^ it has been held that tJiere being no 
InTidamental right to i^tand as a candidate for election tq a mimicipal 
body, there is no itifringtnient of any fiiiidamental right if the Legis¬ 
lature lays down tJiac if a person wants to stand as a candidate for 
election he shall not either employed as a paid legal practitioner on 
behalf of the municipality or act as a legal pfactitionet against the 
mnnidpality.^* 

2. Nor is tlterc any fundamental right to do a thing which can 
arise onlv uut nf a gr^nt or contr:ict, e,g.— 

(i'S The right to enter into another's land to catch and carry away 
£sh“ or to w'ort a mine on another's land.* The position is dl^erent 
where the contract creates a proprietary iutCTestj e.g., the right to 
take away soil or to build npon the "innd.^* 

th) Similarlyi there is no eommon law right to be f^C&gnis^d by the 
Goverument as the agent of a traveller for the purposes of apphaction 
for passport-* A denial of such a claim to a truvd agency cannot 
accordingly be held to constitnte an infringement of ita fuiidamcnLal 
right to ^rarry on the business of travel agency,* 

d. Though a citizen has tlie fundamental right to carry on any 
bui^iiiess of his choice^ there Is no right to carry on businesses inherently 
dangerous^ to the society, SO that such businesses may be absolutely 


16. Rusftid AKfrjcd v. Municipal Bmrd. jIBSO) S.C.R. 686 ; (1960^1 r 
C.C. ej. 

17. Indian Metal Carpn. v. Industrial Ttibufiah A. 1355 Mad. && 

ts. But in TUia kamfi v. .Slafu V, P.. A. 1956 S.C, 676 
there is an observation that the negative right may not be within the 
prrjtection of the ConstituLioli as a ^fundamental right. 

IB. V. Afiilsaitd, A, Bom. 298; AuLtTitAuhrfjEhpEarE v- 

Slatc of A. 1952 Mod. m \40lu 

/JyderobuJ, A, 1954 Hrd, 26; fiungaswunii 

V, hHiiiStnal TTmtial, A, 1954 Mad, 558. 

21. jlfsfraftoob V. fly. Comiur.^ A. 1952 Assam 145. 

22. Digaei&ar v. Nandft, A. 1967 Orissa 381. 

38. P?utrai v. .-CiitL Regfilrar, A. 1958 Orissa 217 (22/^ h 

34- Sakhayrant v, .Slale of Orissa. (1952^3 2 C.C. 1^ : A. 1955 
B-C. 168. 

25. Ananda v. Of Orissa, Z B.C-B. 919 : A. 1958 S.C, 17. 

1, Hhh'ii V. Union Qf India, A. 1959 Punj. 519 {Sl2f. 

la. Maliadto V. State of Bombay, (1950) Z S-C.A. 154 [t&i). 

2, Mediator Co. v. Siatc of IF, B., A, S958 Cal- 584. 

3, Cox}trfec v. Commr^, (1054) Sl^C-R. S73. 
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piahrbitrd or permitted to be earrkd only nndsr the licence of the 
ijljite, e.^.j dealing in liqaor.* 

4r Art- 19 U) docs not confer on any indiTidtial or association 
tlie luoDopoly right to carry on any trade or bDSiEie£S. HeucCj tf by 
reason of any State action, an ekmcnt of competition ia iptrodaeed into 
n trade* the ejtiistiiig trader or traders who might have been cojoyiitjj 
a monopoly ill the imde cantiot coniplain of the infringement of thcii 
fninlamtnLil right conferred by this Article.* 

IJjaJlf'alion. 

Sy a ndtifitation of 19^, the Regional Tnii].^pcirt Antliorily invited 
applications for permits to ply fimall ta^eia of not c?pxeding t9 (Lib 
and not below tO H.P,, at a cheaper tariff than bigger ta%is with a 
htghcr II.P. The contention on l^half of the association of existing 
bigger taxis was that the notificntion interfered with their right onder 
Art. Ifi (I) tg) to Carry on bnaineSs by reaHon of the introdnction of 
taxis at cheaper rates^ 

Negativing this contentEon, the Supreme Court observed— 

'^Kcibody has denied to the appellants the right to carry on their 
own occupation and to ply their taxis. If other persons arc also 
ollDwed the right to carry on tlie same ocenpatian and on element o£ 
competition ia introdoi^ed in the business, that docs notp in the absence 
of any bad faitli on the part of the authorities, amount to a viqtatiort 
of the faiidamentQl right guaranteed under Article 19 (0 U) 

Cun slltution^b* 

S. There fs no fundamental right in a dtiscen to carry cm business 
’tchtrever fie chooses and hia right must he siibfect to any reasDOalile 
restriction imposed by the Hxecutive in the interest of public con¬ 
venience.* 


fdartrutfons. 

(f) In exerckt of the power conferred by r, G3 (2) {r) of the Motor 
Vehicles Actp 1^* the Transport Autliority had made a rt-solRtloii 
mrecling that a hua-stand should not be used for certain speciGcd 
journeys* by reason of which the Petitioner who was a lLceu.sue of that 
bus-stand was affected. 

Held, that thoagli under Art- 19 (ll (g), u citizen had the right to 
carry on any trade, occupation or business p it was not on absolute right 
but was subject to reasonable restrictianFs imposed under clause IS*^. 
Tliuftj the right gnojuntecd by clause (1) tg) was not an unrestricted 
right to tarry on any biiSEuess anytL'her^, The State might impose 
reasonable restrictiona as to the site where a basiuess tnav be carried 
on, in tlie interest of public convenience. The impugned rule (read 
w'fth tlie section under which it w^as made} authorised the n^gulation of 
the starting places of buses in the interest of public convenience and 
waSj accordingly, saved by cL (fib" 

There la no fnndamental right to carry on the profession of a 
scribe or petition writer, in the CoUeciornte compound/ 

6. While a citizen tms n fundamental right to carry on n trade 
or bnsiness, he has no fundamental right to Insist Upon the (^veitt- 
ment or any other individu.'it doing business with him. Anv individual 
as well as tile Oovemment, has got a right to eater into a contract' 
vntH a particular person* or to dctcrmiiie the persona with whom he 


4- 



a 


NagCMdra y, Cmtmr.. I95ft 5.C, 39(8, 

HdrunfFi Slw^li V. R, r. A,, (I0(?2^} 2 C.C 129; {|9i^) S,C.R. 


thrahim v: R. T. A., <19S2-M) 2 c.C 217 - (10(513*1 
V^cddfbala v\ J^iuisfojial Erif^in^er, A, 1955 Mad. 365, 
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it iwtll deal ;* aud na citizeti has^ a ^uFida>jjeafffi to upon 

tlie GovemmeiiL deim^ bnsiaes^ with evea tjiiaugh he inoj- have 

a right under the ordinary law Xq sae for speoi^a pcrfornioncc or 
damages for breacii of ccnitracl^ in proper 

iJIujf rations. 

tf) There is no violation of any luiidamen.tii1 n’ghl wlien Govern- 
meat reJuacA to enter into a contract with a contractor ^ho hai been 
"blacklisted'/ 

(ff) While an anther or pnhli^her has o fnndamentaJ ri^ht to print* 
publish and sell any book, he ha^ no fundamental fight to obtain re¬ 
cognition or approval of the Government that the hooka so printeil or 
any of them should be prescribed ai: text-books in Governnsenl recognised 
sc hoots. 

Right to enter into contraet 

1* The right to fnt^r into a contract relating to property or bnsi- 
n^s.5 19 a fnndaToenlnl right gnaronteed by hn. 19 (ij Bnt rights 

arising wfPder a contract are not fundamental rlghls> guaranteed by oar 
Constitulion/^ It is^ accordingly, cotnpetetit for the Slate to etipers^de 
by legislation contractnal rights and obtigationa* including Ltiosc arising 
under contracts made by the Gevernment itaell under Arts. 

Thus, a grant made by" the State cannot deprive the Legislature of 
its power to vary the terms of the grant or to derogate from it." 
Nor i$ the State debarred from controlling prices by tegislotion on the 
gronnd that it wonM affect the inckdeiil$ of Govemmeut contrac:ts/*<< " 

2. tt lias already been stated [p. I06, anff] that there is no funda¬ 
mental riglit to enter into contractual relations with the Government/* 

'Law'. 

Law in this context postulates a law which is otherwise vaUd. T fence, 
any imposition, which rcstrict'a n ciliifen'ft right to carry on un Dcccip!itian+ 
trade or husines^p but is not authorised by laWp cannot be covered by 
clause (6) and mastp aceordinglyp be held to be hi valid p being in contra¬ 
vention of danse fl) 

Thus,— 

fa} A bye-law^* or orderor rule’* which is ah™ or 

(fel A rule^* Or orderwhich has not been duly published” or laid 
before Parliament/* &e rcc|nired by the statute; or 

(c) A sales tax which contraveus Art. £36®" cannot be sawl by 

c]. fe). 

RcHtjrietion 4 *in tbe intercflA of the general puhlicL 

As to the meaning of their expressioHj ^e p. SL dnl^. 


9. Bh^skaran v, of Kerala, A* t95S Ker. 333 

1 &. V. Slaii 0f Kefuia, A. 1939 S*C. 490 , 

11. /?am /atewvB v, Sloie of pan jab, fl953} 2 22B (£-40). 

[2. Seey. to GovL v. A. C. Factory, A, 193^ A,F. S5S iS4l: £44t. 
V3. Slafo of BBiar v. XflHicjhtrsr, A. I9i52 S.C, 252 
14* Farnda v. of djiain. A. 1036 Assam 23. 

15-+ /Irhufan v. of K^ralo, .A. I059 S.C. 490. 

16 Yoitn V. Toirn Arta Cornttitlteo, (191321 S*C.R. 572, 

Hr VolHnaya^atn v. State of .'Vfndrar, A- 1952 Mad, 525, 

18. Stale of KeFOla v, JasepU, A, 1055 293- 

10* Narendfa v. V^Aon of Indio. (1960^ S,C J. 214 mZl 

30, Illmtwiltal v. Stuie of J^l. P.. (t9£2-£4) 2 C,C. 2A2 : A. 1S54 S e, 

115, 
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The following one tnatnneea of restrictions Imposed iti Lhe intcre^Lt; 
of the gtficraS pgblic — 

1+ Ee&trlctions impoA^d hy the Imports and Kiports (Contioi^ Act, 
l^Al under the iiuperBtJve necessity to control export and tniport trade 
for the economic stHbility of the country.*" 

Z. A proeision for tlie cancetlation of a licence on the groand tliDC 
it lias been obtained by fraud twhether the Licensee is a party to th.it 
Inod qr not)^ ^ter giciug the licensee an opportunity of being heard.*' 

3. Restrictions imposed upon tlie sale of essential comnioditics to 
ensure their et^uitable distribution and availabiLity at. fair prices." 

4. Restrictions Imposed by the Motor VehicLea Act upon the right 
to ply vehictes on public Itighwaya^ for tlic cooservation gf rondSp tirt- 
veotion of congestton. and tlic likc.^^ 

5. Restrietious imposed on the right to carry on n profession, in the 
interest of parity iti the public life, e,g., diat n legal practitioner who is 
cinployed on behalf of or agnfust a Munieipaht? shJiH not be entitled 
to Btaud as a candidate fior ettction as a Conncillor of that Municipahtv." 
Prohibition of loutisnt also cotnes under this €atcgocl^^ 

6^ Regulation laying down the ^^udltions of and honrs of employ- 
nient in shops and commercial establishments,^ eren where oq employee 
is engaged;** or fixing minimum wages in an industry.^ 

7, Restriction imposed upon caaegrewerf; not to sell sugarcane to 
ocoi piers of factories, except through a Cauegrowers' Co-operaticc Society, 
where the membership of such Society Is not less than 7S% oE the total 
eaue-growers within an area." 

Reasonablfluei* of rcfttriatiDni. 

(A) asfifrh 

r iuvtancei uf unreiMooiibla ec4tnri^oix#, 

I. S. 4 of the Central Provinces Regulatiun of Maunfacture oE liidis 
Act ILXIV of etiijwwefcd the Deputy Cominisisisontr to prohibit 

the manufacture of dnrlng the agriiraitural season in such villager 
OB he might Ejipecify iit h!s order. The object of the Act, as slated in 
its Preamble ^ "*tu provide measures for the supply of aderiuatc 

Icliour for agricultural purposed in bid! manufacturing areas.*' 17rid, 
tlmt the above provision and the order of ilie Deputy Coniuiissiciner 
made thcrcmider [forbiddiug all persons residing In certain village^ frant 
engaging In the manufacture of were void being in Louiraven- 

lion of AtL 19 UJlgl ot the Constitution. For, the object of the \tt 
could well be achieved by legislation restraEnlng the employment id 
agficidlural labonr in the manufacture of bfdtj duriug the agriculiMral 
seoBOfi or by regulating hours of work in the bnsineBs of making bldfi. 
A fofuJ prohrbltion of the manufacture imposes an unreasonable atu| 
farciriuc restriction of the lawful occupation of manufacturiug hidV^, 


31. fvlindCr V. LS"ubrataanfu> A. I9a2 Mad, MO, 

22. Ftdeo V* ^Rgrarul, j 19001 AAS t24»l . 

23. invSTkapraiad v, SlaU of ij\ P. (1852-54) 2 C.C.-22I (22J> ; A 
1834 S.C. 224 ; A'OF^ndra v- C/winix of India, ftSdO} S.C.J, 2\A !!22/) 

24. C. S. S. Motor Sendee v. State of Madras, 2 L 1 

25. Sakhaiimit v. Alulc of Orissa, (1852-54) 2 C.C. 155 r I9M 

I G6. 


1. 

2 . 

3. 

4. 

5. 

e- 


In the matter of Phool Diu, A. 1952 All 491 
Alulramoi v. CNtc/ A. 1952 All, 773 

.^adnsiuaiii v. State of Mndrstr^ A. 1057 3fad IM 
Mangamfu v. tmpe^ior. A, 1959 a' P, a04 

Cotton Aftlfj V. Stale of Aftner, A 195S ^ r 
Tika Eamji v, Df V. K, (1656) S.C.R. 3m' («Sj, 
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Tlie alatme iwt only Gompcts those who can be eiteaired in a<Fri<^ntt«r»i 
hSfj BTOcatian, vJs.,^|fe manXcture i 

fo ptxih^ts persons who hare no connection or rSatiq" 

hvfchbqpoif; on the other, it prevents a nianS 
apecifigd area from canyiu;; on tlie bnaiiiess hv 
luiportitig latxnir from uutwcle that area. No duabt, llie reculation ^ 
eqiployincnt of ngricnllnral labour in tlie uiatiufacture of Wdfs durius' 
the Bipicultuni season is a rcstrictiDn in the interest of the sener^ 
pnblic, but the laoKna^ ein ployed by the siatnte is wide entmirli to 
^ver reslnctiojis both witlim and without tlie limits of the consiitn- 
tionally permiuftle legislatiTc action affecting the right fSee n 2A. 

Mi^ce, the inipngneil legislation is wIkiIIv void.' ^ ^ 

-vr '""?*■ section B of the Cineuiatoginpli Art, I9l9, the Distrirt 

conditions in tbcK^ 

® AppelUnt. the owners of a ^nema eoueem : 

j I? licensee Bhdnid cXihiljjt at cisclli DerforTTlantc one or lupre-i-- nf 

W'”**** 'cpiglli and for snrti Ifngtlf of Hum as the Praviii- 
Cial or Centra) Government may direct, » as me irrovni- 

hwnsec slKmld^ssliibit at the counnencetnent of the «er- 
i. Of approved einis. 

^^*** cotKluions amounted to 'Unn-S'miiablG* 

restrictions upon the fundamental rigid (fuammeed to tb^ 
under Art. 19 (1J tgJ, were, ««o?dinglv. void im The &cnn^ 
diiion gives ait absoiuU and nnfettered di^etion to the Govv^meni 
Withodt imposing any limitation as to tile notiire of Ilm^lm^nhe 

esilihit an approved film' nor does « offer ary gaide as to Iw the 
Government is to exetc.se its diac^li™. |b) Tl,e secutid conditJ^., is 
tetter 111 no wav since it impcK^s the niinimuni length of the apurovecl 
fil- not tlie iJiajiiMuiii. Hence, the disem^ of 

the nnthiiriiy is os unfettered as m the ease of conddfoii la} * 

«,* *■ * entirely to the dfscretion of liic 

nieiit to requisition tlie stocks of a commodity at any rate fixed Lv it 
and to dispose of such stock at fl*ty rate obviously ranatilntcs aii nii- 
reasonable restrictiou npon the owner’s right under Art 19 (I) (je) * 

4. Grate]ty is a reward for efficient and faitlifat service tended 
for a considerable ^rurf. and is usually granted at retiremeut. There 
would te no jastificniKiii for awarding gratuity when an employee 
loluntanly rrmpns except m exceptional cireumstances. A law wliicb 
imposes on obligation upon an employer to pay gratnitv in cverv case 
of voltmtaiy resiguaiion from service is, therefore, unreasoiwhlt ” 


II. hiatwicn of iieuoiuiblc mtnctioai. 

t. A temporary legisbttion to control prodiietion, supply and distri* 
button of esicnffai Mmmodlties daring a period of emereeoCT. cannot te 

sitid to be ttnreQBflnabic,** 

2. vMQrketiii^ legiBlatfon wliicli .wekB to enable producers to tret 
H fair pnee for tbe commoclitres by eliminuting tnlddlcmen And mo- 
a regulated murlcet, eannet be said to itnpa^FLe uiTreuBonabk 
rtHtnctinfin ott tbe citiJEns* right to do business unless it is cUarSy 

^ nS50-fll) C,C, 64 : (iStEO) S,CrR 

a. V, DL Magistral, (1952^} CX. 64 r 

V. (IS54) S.e.R. 9&2 i (1952^) 2 

L.C. 339 r A. I&54 SrC, 307. 

10. V. Ufffart af /wdia, A. S.C. STft W29V. 

C C ^510 ^ * SX-R, 3B0: (I652>^) 2 
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tliat tbe proviBiDcis are too dr^tic and nvtrreEi^h tlie obj«t 
to aclncv'C wMeh jt vfOJk ea&otcd.** 

3. WhLjre the JEjcatinn oE prict oE an esstntial is news- 

fiflry to protect tiao interests af coii^ntticrs in view erf the scarcity of 
swpply^ flach rc^itrictipn cannut be dmUenKeil as nntensotiaLk on tlie 
l^round Uiat it wuEsld result in the clijnifLation of micldlemcii Itrr whom 
it woulc] be tu]pri:>£itable to carry on Easiness at th\* iiKcd rate.'* 

4. '^Tbe greatest good of the greatest number" lias been taken as 
ground for rea^nableucss in upboMidg i]ie vaUdity of A iiottdcation 
under the U, P. Sugaicane {ftegnULiou of Supply Purchase) Aet^ 
I953j wliicU provided tliat where riot less than 15 per cent of llie sugar¬ 
cane growers of the area oE operation of a Sugarcane Growers^ Co™ 
operative Society are members of the Society^ the occupier of the factoiy 
for which Lhc area is assigned shall not purdiaBe or enter into an agree* 
nient for purchase of cane granui by sngarcartp grower^ except through 
such co-operative socic^. The object of the rcslxiction pLaced by the 
iiotihcation upon Lndivianal caneTErowers to sell their produce to any 
person they liked, v^as to eliminate the unhealthy competition between 
the cane growers on the one hand and to prevent malpractkes indulged 
by the occupier of a factory for the pu^,ses ot breaking up cane 
growers^ co-operative society and the provision was reasonable because 
the condition of 75 per cent represenlailon ensured that the wstrietion 
would be for the bendht of a large nmiiber of cauc growers who formed 
ihe ccHoperative society,*^ 

In the sbsence of niafu fidts^ it is rtot imreasonablc Lp restrict 
entry ol new competitors in a business where it would result in uu- 
bealthy competition with the already existing concerns* which, itself, 
would have deleterious influence upcni the general public.^* 

6. A law which prohibits the slaughter of bull, buUoiik (cattle as 
well as bnCTalo) cow and caLE (cattle or buGralo)^ in purauancc of the 
Directive in j\it. -1$ of the Coustiiution in Older to conserve the sources 
□f milk-supply and draught euttlci ConStitates a reasonable re^tnctlou, 
but a total ban on the slanghicr qf she-buffalos, bulls and bulIodLS 
(cattle or bnitalo), I hey cea^e to be enpabk of yielding milk or nf 

breeding or w'orking as draught ixnlmnls cannot be supported as reason¬ 
able/* 

T. The restrictions imposed by ss. oE the Insurance Act, 

{as amended In 19501 oti tlie business of an insurer fur a limited 
t>eti£>d for the benefit of Uie general body oE policy-holders^ are reason¬ 
able and in tlie inlereAts of the general public/^ 

8. A leglsbitiun which fbeca a ceiling for periionu! cultivation with 
a view to the requirements Cor ehlcietil agrictiltiirep cannot be sajj to 
impose an unreaBonuble restriction up<in the right of the owner tq 
curry on his occupation oS a tiller of the aoil ** 

9- A restrictioEi impusccl upou tlie carry liig ott of the trade of prosti¬ 
tution witlaiu a spqrihed area IS a reasonable oucl**^* 

10, A provbion for cancellation of a licence on tlie ground that it 
was obiflined by fraud/** 


12. Arunaclia/rt v. hSfuff fl/ Afadraj, A. I0 j 9 S,C. 3W revcrsiniT iu 

part KiitU V. State of Madras, A, 19M Mad. fl^l, * 

13, A'arCfTElra: v. Union af India, (1960) S.Cj. Zl4 {222\. 

Tika Ramji v- State Of V. P,, A. 1956 S.C- 676 (lEfl*), 
railEjiayajfcrm v, .5’^a^e of i^fadras. A, 1952 Mad. 52g, 

Msnif Qmrefhi v. State of BjTtflr, A. 1953 5.C- 73i. 

JuplUr General /ns, v, A, 1952 Pnun 9 

fl/niEH'a V. S, D. O., A, 19SS Kag. 1 (F.B.h 
A'ottu V. Mupsk/ffl/l/y Of A^ra. A. 1956 AM 73fl 
MaUrkotkt V. A/nikki^^ A. 195® i^onj. 1$ (29) 
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20n. Fedccp V. BUgrami, A, t96fl S.C, 415. 
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ILL 


fB) rrtfrfdjufa-i asp^cL 

L Jii«t«neei riHiQiiAli^ In^^tHctioiis. 

riciilrktioi^ imposed hy the Lniports and Exports (Contro]) 
Actp 1947 caantil Lje said to be 'tmreasonEibSe^ injsniueh as it gave apeei^c 
and fca-^oiiabEe fiiaLmctlau^ to oflicers and also provided ^or appeals to 
itctify tij_e orders oi snbordiiiate officers/* 

2. Wliert 3.H appeal is provided from the dccUfon of a Tribonal 
and It ts obliged to act i^iiasi-judieiallv^ the re.isociobteiiefis of die law 
^niiot Lie cLiaLknged on the gronnd tLiat it did not specihcallj protdde 
for notice or for hearing. 

3. Bnt jndielal review of an adniinLatrativc decFsicm is not an essen¬ 
tial condition of 'reasonaliknesg" in all cases. TLms, the vaJidity of the 
:iliuimui^ Wages Act, I&48 has been upheld on ihc gtoaiid that thoagli 
diere is no provision far judicial review of the decistan of Government 
ID the matter of fixing the niiiumnin wages, Government acts with t]\v 
advice of an Advisory Board whieli consists of an equal number of 
represeiital Lves of both tlje emptoyers and cmplDvecs eiigagedi in the 
mdiLSiries for which the wages arc to lie fixed. Tfiere is thus spfhcient 
safEgnard against arbitrary exercise bv Government of its dberetionarv 
iiowci- and the rtstnction& cannot be held to be nnreasonabk.” 

iJ. Instaiicei of anreaionahle retirictions. 

1. The power of granting or withholding licensirs or of fixing the 
prices of goods waald ncccssnrily have to be vested in ceTtain public 
officers or bodies, and they would certoinly have to be left with sonic 
amount of discretion in these matters. But a law or order^ which 
coiifers arbiiRiry and tmcontroMcd powx;j: upon Hie executive in the 
matter of reguiating trade ur business in n^Fimliy az'ti/lflblu commadHhs 
catinot bnt be held to be unrcasoriabte,**’** 

2r A provision for cancellntEon of a licence (in reapect of a tmda 
which is not necessarily dangerous) wiihont giving a reasonable oppor 
tunity to be heard against the proposed order, wontd be aa Dtireason- 
able restriction* {see p. 113, yojlJ. 

3h Bnt discretionary power cannot be held to be arbitraly where 
the policy according to whidi the discretion is to be exercised is provid^ 
by the law.^ 

Whether ^rcUviction' Include* pTohibltlon, 

I; As has been already pointed out^ the qncstion whether 'reasonable 
restrict Jolts'^ could lucLiudc total prohibition cannot be answered calv- 
gorically. It depends on the nature oE the mischief which the Legis- 
Saturc seelcs to remedy. 

2. Thus, where a business or trade is iiihcrcntly dangerous,*** tolal 
proliibitiou tlicrcof would be reasonable. 


21. Khader v, A. I0e2 ^Ead. ftiO. 

22. Cfidlarbhaf v. L'wfoti af fiidfu^ ^i960] 224. 

23. Blfoy fTcJton MUls v. SlaU of Ajittcr, (|Q^-£4) 2 C-C. StH- : 

A. 1955 S.C. 33, 

2h Urturfta PrcKiid v. Sial^ o/ U. P.* 2 C,C. 221 : A. 

S.C, 224. 

25, StsHadri v. Dt. ^^ 0 ^itroU, (1955) \ S.C,R. : A, 1954 S,C. 747. 

1. Fedc/> V. BUgriinH, (i960) aC.J, 235 (240) : A, 1960 S,C. 415. 

2. i/jHjIiiinftar v. Stali' of (1955) I B,C,R, 380: A. t&54 S C. 

465. 

3. Coovtrfeo v. (1954) SX.R. 873 i (1952-41 2 C.C, 

227 (229) : A. 1954 S-C 7? ^ 

t. C.'s. S. laolor SefvtM v. of Madras, (IDSO) 2 M-L-J. 894 

(9ro(. 
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Tlins^ 

01 As ihe busiiie,^ of making or celling iatoxkant liquors is 
fittcqdcd witli danger to ihc communEfy, it inqy be cHlirely prtjhibsicdi 
or prrinitted under $Dcb Ei^qditiDiis ^vill limEl to ibe utmost ils evils/ 
(H) SiTnilar^y, trading in dangerous goods such as explosives* or 
iramekidg ill women* or lontisni* may be totally probibited, 

(i^O The same prmctpk hm been applied iq braditig in efsentiiil 
roipimodftfrs/"* 

Hut outside the nboi^c exceptional categodca, a lotnl prohibilion 
ol the right to carry on n hn&iness wunJd be regarded as an 'unreasonalile^ 
rcsttictioiip* and, “greater the re&trktion;^ the more tbe need for atrict 
fiCrntEny by the CottrtSr’"* 

P^rtnitv »urd Keeneu in vclalien ta the frcednai of hufinr^. 

iA] 1 . 1 1 In tlie absence of cscceptiomil eirctuiistaiices^ the exercise of 
no fandunieiital right guaranteed by the Constitution can be made to 
depend apod, the absolute discretion of an administrative author Ity/^ 
If, EJicrtfurcH a Iflw cottTcrs power cm an administratii'e antliority ab&oliite 
discretion to grant or withhold OT revoke" a pfrinlt for the carrying 
on of a bEsiueSa, the Testricliou imposed by Sneli law is ^unrea*onabSe% 
eiccept in the of trade or basiutsa which is inherently dangcroos" 
to the conimnnlty and which the State is entitled either to proliibit 
eulirelVf or to perm it only under stich conditions ns will limit to the 
nimoat Its evilSp^* or in a time of emergency,^* whcn_ it is necessa^ to 
impose contrul on the ptodEctton, Bn|>p!y and dlslribution of cotn niod^ties 
es^svntial to the life of the cqinnmnsty/ - 

2i The discretiou vested by a stalute cannot be said tq be ab^^olnic 
and nnregutated if the statute lays the policy according to which 

tile dEScretion is to be exercised/* If the authority e^eerqi^s the discre¬ 
tion oClierwisie tliati in accordance with the statutory policy x his order 
would be yitfaltd by ahuse of power ami w^ctld be liable to be set aside 
by a court pf law na uhra ^ 

d. An existing permit cannot be cancelled or revoked withoni giving 
an opportunity to the lieemiee to be heard/"-^* except in the ease of 
inherently dangerons trades or callings whiS'h □ person has uo common 
luw right to Carry on/* 

ID) I. The power to make Ifccnjhig rcgnlatinns Ls, however^ to be 
dthtlngui^lied from a permit system. Tlie State haSj m the interests of 
the public^ tlie light to lav down reasonable conditions subject to which 
a bii^inesi^ mav bc cairietl on, and il power is conferred by tlie Legi*^ 
Tqture npon an adininijitrative autliority to proceed to grant or refuse 
the licence^ not in an arbitrary manner but in a quasi-judidpl manner* 


5. HlloJiiin^r V. D. M.* A. I£15S Kaj. 133; In re Suiidarn^ A. 1953 
^lad. 14:2. 

5^ In the matter of Pliool Din, A« 1^32 AIL 491. 

7. Af. B. CotfoPi ^[fsaclalfPu v- -triifan o/ India, A, 1954 S.C. 634. 

S. Nurendra v. Union of Indfu, (1939) S.CJ. 2H (22^. 

9r ChiUmamao v. Slate of .yf.P., nm\ S.C.R, 759. 

10+ of Mffdfflj V. V. C. Aoy.'* (1952) SX'-R. 597 : A 1952 

^.C 196. 


11. Ganaj^sfl V, Sfufe of .I/msr* (1955) I S.C.R. |965: 1955 r c 

ise [190). " ' 

12. HiirljAankdr v. SinU of M, (1955) 1 S G R 380' ^ 

C.C. 510 (Sf21 i A. 1954 S-C, 465. ^ - 11^-4) iS 

13 . Rameth-j^ar v. Dt. jyfagistfafe. A, 1934 All. I44 

14- fakhar v. GevL of Rnfasthan, A. 195& Rai. 220 (2321 
15. Fedoo V. BilgramK (1960) S.CJ. 235 (249) ' 

Shivaji V. Union of Indfa, A. 19^ Punp 510 (5f4) 
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)ai«i <iuwn by the tegisUttire, the testik- 

t-ons i.J3Tinoit be 5^id to be uiSfeas^amabJe." 

5l On thi! other hutidi-_ 

,.f aialwe c]q«$ not lay down the principles for (lie ^tdonce 

it aothonty ta the matter of granting or refusing*licence, 

bitriaeas'’'^"*^*^*'*^* **” nitifeswmable restrictioa upon the freedom of 

r,T bv a licence must not be so exce-sive 

»Li t!! ^ ““ ^ estmciion of the business of the licensee 

atm tiiiis amount to a deprivation of ilie fundamental right to entry 

on the buHincss.’^ 

licence cannot be revoked without giving an oppor- 

lenity tp the I]i?eiis«e to be beard.^*-^* * 

* * licence, the question arises whether 

*° » >«ence even tbongh lie comX* 

Iftitfi the conditioiK 3 aid down by the law : ^ 

Motor Vehicles Act, the Snpreme 
k Rranting a pttmit under the Act 

Amth^ty * ' entirely witlim the discretion of the Transport 

...,. put by the Allahabad High Court,» the question 

m Mw”f' f ’5 Supreme Court deci^on with reference to 
Art. 19 fll ig) of the Constitutiou. According to this view the granting 
I'f a licence mth respect to a trade which is not inherently darnmrous** 
cannot be regarded merely as a privilege. A citizen has the nght 10 
snbftNt to sneh restrictions as may be imposed 
by the State, jsrovidcd they me reasonable; and a low wliith enip^ra 
an admimstrattve authority to refuse a licence, at his discretionr^cven 
though the applicant lias camplied with the conditions in the 

statute must be regarded as iinreasuiidble. Tlie power to ^ide whether 
I lie Statatoiry i»nditiuns have been fuieilcd tadit necesiatily he riven 
To dilitbority-^ nnd this discrctiaR h wider wheTC <as in b. 47 of 

Che ^lotoT \ cSiiclcA Aet) the AUtliority is einpowtred to lake into aci»Lint 
Lvrtani AdmifiLstrative considcraiiotisji apart from ri^rlaLii wctEcd con^ 
ditions,-^nch ns objEotions from a pqlict or other Iw'iil authoTity 
Hut. apart from thJSp if tlie Ucen^iiij^ aythority is ^fded by considera¬ 
tions extrane^ms to tin; statutir, his actkiii would be ififni vlrtfsj 

CL Pr]o^MiAa«| or t^cbnicaJ qualificatiooiv 

It U not on uhrtrriF^onable frstnction upon the fretdom of bnsjytss 
to provide that a. party mnst prove his fioh-engy bv produciflg 


17. Afianihakriitiitia y. Siatf ajf Madras, (19^2^ I ^r.LJ. 20H, 

I7n. PflfitM Lat v. of Sndfa^ A, 1957 S.C. 397 f-flft). 

747 rifi55J 1 S.C.k, 98«; A. 1954 S-C, 

Jakhsr \% Gtnri^ af Kajasthan, A, 1959 Raj. 220 (222L 
Ffdc^ V. BilsramL (1960) S-C.J. 2J5 124^) f A. 1960 S C. 415. 
21. I cf tappa V. jfnjijflpp, (J95E) S-C.R. 5S3 (595). 

Board. A. 1959 AIL im C/S9L 
23. Ct. CorrL'i'rJet} v. Excise Commr., (i&m) ^h,C.R S73. 
li Praimd V. SlaU UrK„ (1954) S.C.R. 803 {SU). 

obsen'ation^ oJ the Saprciitfr Coart (n Vfrappa \\ Raman., 
119SZ) hj-L.Rr 583 Hppe^aT lo have been toadc' jn view of tlic abovf' pro' 
vi.^ion.^ ill the statute. 

I* Cf. R. h\ 1\ .Ifolors V- IT. T. A. iflfiU Ker. 3S (37) i SMJhar 
V. JT, T. A.. A, I9H9 MV'S. 120 /ahnJ v. 3tunl(lpal BiMird, A. 1959 

All. 1S6; also tec Siitriff v. S,T.A.. S-C-J. 402. 

8 
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Lax cltaranc* certificate for tha pyipose of bcingf eli^bk for a Gcivcini- 
nient contract* or an import licence.^ 


Cl. 6tilJ i hy like St&te. 

Since xlrt^ 19 (i} Cg) decLafea ihat every citizen lias the right to carri¬ 
on anv trade or hu&iDe&s, the right would ohviuiii,lT be imjikired if iht 
State itself seelts to carry an a trade or tmsineas oiisting private traders 
from that trade^ wholly or partially. Henct^ under the original el i6), 
such action an the p3.rt of the State could be justified outv if it w'ni 

Th* AiiKndmcDl of 1951 exempts the Stale from that condiUoti 
□f reasonableness^ by laving <loi^n tliat the carrying on of anv trade, 
basincss^ industry or service by the State wonl^ not be questionable 
on the groond that it is an infringement of the right guaranteed by 
Art. 19 (1} (g^}+ Hence* the State ahall now be free cither to emu pete 
with any private traders or la create a inonopoLy in favour oE itself 
without being called upon to justify its action in Coart a^ 'reasonable'-'* 

The State may enter into a trade or industry causing a partial or 
complete elimination of private traders^ not only'for reasans nf admin¬ 
istrative policy ^ e.g,, mannfactnre of sail or aL^bpl; or fur initigating 
the evils arising frum the competitive system^ e-g-, for the better control 
of prices nr cjnality of products, or for tbe administration of public 
utility services, but also simply for the making of profit ju&l as a private 
^der would do, e g., carrying oa the boslness of motor transport/-" 
There is no infringement of tbe right guaninteed by Art, 19 (Ij igl 
where the State enters a trade merely as a competitor/ In view of 
^is amendment, a ctialleuge on the ground of cantravcuKoii of Art. 14 
is also of no avnll.^ 

The Amendment thus envisages the nationati&ation of business oi 
trader* 


Amendiaeint of Cl. (€),. not eMvoApeotive. —The amendment of cL (6} 
by the Constitution iFirst Amendmeni;) Act^ 1951 baa been held not In 
be Prospective and, accordingly, not to affect laws made prior to 
iS-fi^l/ 

WbetfiEr Icgiilatiaa U tutccuary lor the carrying on of trade hj 
the Stale, ^ 


It has been ruled by the Supreme Court tlinl the State is com 
petent to enter into any trade or business like a private mJividdaj 
without a specific Lcgislntion sanetioning such activity. Specific lems- 
iation would be neccFisary only if the Cki^'erniTieiit requires some power 
which they do not already possess under the law'/ e,g., when the 
State seeks to create a monopoly in its favour, to llic esccln^inn af the 
cttiien whose right to carry on the trade Is guaranteed hv the Consri 
tution.^ 

Wbether the State cn=ate m manopol^r right In Favour of m 

parbeidar indivklua] or individuaU. 


WTlHc tbr am mdiLicnt of cl. (6) by ihe Constitmiun (First A trend- 
2. C. S. S. jlfoi&r iVrt'fCfi V. of .iraifmj, (i^j 3 M,L 1. M 4 

^SW/Pi. 

3- f>ara| Vr Dy Chiff Coiilrnlfer, A. 1955 ^fad 099 

^ S^CRZ-roT: 2 

5. Cf. Ramthundra v. S^alc of OrFjja, (39561 5 C H 
fi. Rum jatirayii \\ State of Pjin/ah. {ia.55> 2 SC a 

S. i\aib Tmnspon v. ^rukherft^ A, 1953 Cal 

fi. fiflni JiTtaya V. Staii of Punfai>, (ifisj) i S.c'.R. 225 
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tii* Court from questioning the reaBonoble- 
nr^nf^^ “ whioli CTedies n tuottopot^ in favour of th« State itwK 
tod/io owned or mnirolle,| by tl.e State, to cairv on □ 

nn * *** ‘f** txcli'Mon of the eitTzens.^uhcn; sacli a rfght is conferred 

mdividnat j^aup <if iEidividttjIs to %\it ^kcIuseoh of 
i^3soiialj]ent.5fl of the restnciioia titipoMd \n the latter caitc 

«nf -.inendtHent of gl 6) 

aal sEppJy ta such a case. ^ 

rrfJ^,vi^ reasonableness lus to be determrticd witli 

to th^«rctinistHiK« relating to the trade or business in 

certain trades wliieli arc go inherently dangerons 
1^*1** rebting to miosieating liqoor) that tli« State cannot, 

^Ithcnt danger to the society, allow noonal trading by ufl persons 

'’f roonoplv right in favour of atiiadivi- 
t^Jonahlf**’^'^"*'* purpose of elective State control might be 

i».iit^ where tlwre is notitinq inoccooiis in the nature of the 
^ oo?^t‘win5 iJ’'n of selling vegetables/' the prohibition 

?« ^ j' ""d BTonting of a mcnopoly riglit 

to a panicabr indmdu.il cannot be held to be reasoiiabic/ ^ * 

‘hough a mmotmjy is not granted to any Articular trader 
*=;pf«.Ptobibitioa against the carrying on of the busi- 
“ny^y, there IS an anreasotiable restriction on tlie freedom of 
^iness f^be effect of a VunfciiMl hyc-Inw, charging a liceutre fee, ts 
to bring abont a total stoppage of a business in the eotitmevdat sense," 

ft.* Jaltifthad, the vegetable growers used to bring their produce to 
H auctioned through a dealer of their diotce wild 

enarged tlicm a coinmissidn of one anna in the rupee. Tlie Tou'ii trea 
^ohimitlee made rtrtain bye-laws, by wliich tli« right to levr and collect 
commission on sale and purchase of vegetable was vested "in tlie L'otn- 
mittee or an agency appointed by the Committee, The Coiiiniittee then 
^fi™ c "(''■’t/n Jhvonr of a contrator B, The CommtUee, bv 

other byg-laws, provided tlmt nobody couid sell vegetohlcs in whole, 
wig'll c prestribed licence lee to the contractor. 

T' •effect, bfaught abunt a total stoppage of tlie 

w oesae hnsmess m vecrtables, in the cominercial sense, For, the 
wholesale dealers, who will have to pay the prescribed fee to the con- 
imctor. will necessarily have to charge the growers of vegetables some- 
l^wnbed fee so as to keep a tnargin of profit 
tar themselves, bnt m Snch circumstances, no grower of vegetables will 
hate the produce sold to or auctioned by the wholesale dealers at a 
H-f- . TOmniissmii bnt all of them will flock to the contractor 

wno ;\iil only charift them the prescribed ramniu^Son.*' 

Art, taxation. 

Thangli tlie rea^nablencHs nf a 'tax' or the procedufc fof its a^^^e^s- 
meat or ccllccttoii^ cauaot generally be Fh^llcngcd;^" ^ ■Ij«nce fet"^ 

^ CowttiWssfajjEfr, (lfi541 S.C,R. iSJ i fJ<J52-4i 

ZZ7 ^ A. 1'954 S.C- ^SO, 

i^fw^i'a Ahmtd V, Soard, S,CvR. S68 : 11550-511. 

^.Lr 61 . 

12. Y'ajhi V, roa n .-I r^jr GJiamJ/1«A. iSaS S.C 115 ^ {15531 S.C;R 

s72i 

13. Hirsbhsi v. Sl^lc of J747rPibay, ,A. 19^ Bona. IS5 
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f>r a pfrofcs^itjn tax^* whiclj Operate^ ns a tcAtrictiaH npott the ti^ht tq 
carry on a basmeui, can be challeogcd, under Art, 

ThQF, if the to4;al amount that wi>u1d be collected iroin a Ikence 
fee be disproportionately liigh in cotnparison with the expendiiute in¬ 
curred by the Goverometit in coiiDectiou with the bosinc^ in que^tiou^ 
the licence fee would be an 'nnrcasoiiqble’^ re^tnction upon the right 
gnaranleed by Art, 1ft {1) it^) of the Constitution/''* 

It is, however, not necessary to show* tJaat every pie oE the fee 
realised goes towards luatntenauce of the service for which the fee is 
realised r Once it is show^u that the fee is co^rehitcd to a service which 
Ik within the EDOtrtpetence of the State to pnnidep it is for the person, 
who challenges the reasonahlcncss of the levy to show that tbc money 
realised is nni ptilisod fnjr the nialntenance of the $rrTkc/' 

ArU, Ift(t) (b) and 301. —See undbr Art. 30l, 

Conatltutianaljty of aome Actt with referenee tn Aj-L 19(1) (b)^ 
Banking Coiupani^t Act, 1^49: 

Jferd l-diid,—S. 22.** 

Bibax t^xH^rvation and [mprovenient of Aniiiia]* Act; t95€: 
J/^ld,^Fartt>' valid and partly invalid,” 

Bibar Walcfs Aet, 194^ 3 
Wild valfd.^. 5S.” 

Bnmhay Lott^iEp & Ptih CompetitiDnf Aeh t94B; 

Jfcld —Whole Act,"®* 

Calcutta Police Act, tS6&: 

Held VsUd.^. 

C. P. 3c Bemr Animal Frecervatien Ach 1949: 
fffid.—Partly valid and partly invalid/^ 

Central Frovlncea & Berar ReBuLation of Manufacture of Bidia 
Ael^ 1948: 

Held void.—S- 4A^ 

Eleclricity Act, 1910: 

Hirld z'itlid _ 3. 29 EU 

EjiftCutial CoTnmoditiea Act, 
field t-fliid.—&t. 3(2). [2%* 

Emifiort Conkrol Order, t9SSi 
lUld S (a].^ 

lacoitiE Taa Aeh 1922 : 

Held t'llffif.—Ss, 5 (7A1-* 


Raprt V. ^taie of Bikar^ A. 1&S3 Pat. 359. 
Af^ntliakriihiiaii \\ Stale of itfadfiU, A. 1952 Mad, 365. 
I'dradflfIwrt \\ Sinirf Of Madras. A. 1052 Mad. 7(34. 

Haralal v, Dibru^orh MmticIpoUiy^ A. 1059 A.ssam I SB, 

Saffan %■, Bank of fndia, (IflSft) 2 ^IX.L ^55. 

^BLarcfhf V. of Bihor^ A. 1958 S-C. 731. 

BujhlrudfJIn v. Stale of Bihar. 1I957> S.C.R. 1032:, 

State of Bombay v. CJ^aniarbauj^alJh. (1^7) SCR S74 
A v. Coirtmr* of PoUee^ (1958) 02 C W N TtW^ 4 

lesa Cal- 123, iJ-J . A. 

23 , Qunrrjhl v. of Bihor^ A. 16 S 9 S.C. 73 L 

<.~lifnEanianra£i v. .Slate of M. P., (l9S(S}'s.C.k 7M 
O&ara B. S. C. v, .Stole of Pmi/ah, A. 19(30 SC 2S4 
Thanmal v. Vniott of India. A. 1956 Rai ^ 

FedfO V. Bilf^Oini, (I960) S.C.J, 255 (24wi ' \ jie 

V. p/ indh, (1^7) S 


H. 

lit. 

19. 
17- 
IB. 
IB. 

20. 
21 . 
22 . 


2ir 

25. 

1. 

2 . 

3. 
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tndiutrHl Ditpute* Ac^p I947t 

Urld vaii4r^. 10/ 

M&dr«i Commcrcw] Cropi M«rk.«t Act, 

HHd vflJad-—Entire Act/ 

MjBimiLu Wm^H Act, 1EI4&: 

JJiW t'lJiiii.—Wlicilc Act.* 

M^tor Vi^IheIe* Act, 19^39: 

Hcla IVA^I Sm, 42 • 43A/ 47/ 4Sp- 64A.* 

^on-FeniaiiJ Metal Contrel Ordcr^ t95S: 

Heid 3 / 4 .» 

Supar EjEpfijrt P^mcptiBEi Act, IS'S'B: 
l'liIW.—W hole Act."* 

U. P. PrvTcnticn of CoW Slaughter Act, 19S6: 
HcM.—Partly valM and partly incalid/^ 

WcirkiDB lournaUitA Actp 1355: 

Held invalf±—S. 5{1) (a) (tii)/- 

Htfld I'aiirf.—Tto rcaC of the Act/* 


20 . (I) Nq p^^r^=on ^haU be convicted of any offence 
except for violation of a law m force at the time of tbe coni- 
niisiaion of the act charged as an offence, 
ProTcccion in re- subjcctcd to a penalty greater 

which might have been Micted 
under the laiv in force at the time of 
of the comniission of the offence. 

(2) No person shall be prosecuted and punished for the 


same offence more than once. 

( 3 ) No person accused of any offence shall be compelled 
to be a w'itiiess against himself. 


Cl- { I ) I PinaKibitlao Kgumt rctroifKClLve crlmtiuLl Ihw. 

A Mvtreiftn Legislature has itie power to dinct prospective as well 
as Tthaiptcilve Lhwb (scCp furtlicrp under .Art, 245^ Unt tlie present 

Ankle seta two llmitfliiona npoti the taw -making puwer of every 
Intive dnthority in Indui i^ardB relroactiw irimUtal legislation. It 
prohibits — {#} tbe making of ei paU fa^lo criminal law, f.e, mnking an 
act eriinc for the first time and then muting that law retTospeetlvc ; 
Uf) iofiktian of a penalty greater than tlint which might hnve heeti 
inflicted under the taw wllicll WftS ill force whetl that act W'ns com- 

mitced^^" 


4. jVftniia Textfk AIHls v. PMn/ak IndHiiHal TribunaL (I9S71 S-C^k- 
325 f352) 1 A. >a57 S.C. 329. 

5. ArunachaUi V, a/ Affldrets, A. I9S3 S^C. 300 (reversing m 

pjirt A. I9M Jlad, 621L 

6. JI. C. Mills V. SMc Qf 4finer. (10551 I S,C,R. 7^. 

7. SageiU'ara v. .-fnrfJiffl Pr^de.sh S. i?. T. C.^ A. 1959 S.C. 308 

S. Raman & Raman v, a/ Afarfres, A, 1959 S-C. 695 

9. A'arctidra v. Utdmt of indta^ (1060) S,C.J. 214 (222}. 

10. JCrisA-iia Augar Mills v. i/piion o/ A. 1959 S-C. 1124 (flJ2’i. 

n, V. State of fiihor, A. IB5S S.C. 731, 

12. Express Ncivspaper v. ymati of India, A. 1958 S.C« 57&^ 

13, pfuiilad V. Sfdl* of Ram bay, A^ 1952 Bom. I- 
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lia cntivleted'. 

,J' is pfoliibited unilcr cl, 0) is only Convirtgoo or !u>nt«nc« 

ijtlfcr gm pof I fueio \nw and ncl the I rial Ihtrctii:. Htllre. trial Btider 

« lilt time 0 / the Miumissicin 
difterent from that which had compctenre 
li be held to be ticmistitotionaL A^rwh 

triat^’w P oUctlCB ha$. no fundamental ri^t So 

. ' * particujar ^Court cir b;r a baaticntar pnocedure, except ia $o 

violalfon Phj'ection W way pfdi^minatioii or the 

tI^^ ^ Ollier fuudamental nght tuay be involved," In slwt. 

laws!!* "lend to mefely proceautal 

pr^tbgojj judicial patlishmeigt 
eff^'t It does not prohibit the enrcrrcemetit of anv 
O'",deprivation of any busmew ar forfeit^ 
1 property or eancellation of uataralLtotian certificate bv reaspu uf 
lift ^Iiiniitted prior to tbc operation of the penal law in 
ArticT T!'* wArds jconVictcd' and toifence' make it clear that the 
tx^eranivn^"'^ application to preventive detention,'* or an otder^of 

i-i not mnflnll?! prohibition ttodcr the present danse 

to the «'■ ‘I*® validity of tlie law, but extends 

facia 1-,^ ^. 1 °'^ the Btntence based oo its ebarader as an <x post 
‘i'*’ The clause, theretore, most be taken to probibit all con vie. 

nieqt ot thp Lunf^tlt nt lun tn mpcirt of an post /a^rfp law wlictlirr 
llie &atnc was a a prt^il^nstiluiiiin fouf,*" 

“Law in foifcc\ 

’*’* fectoatiy in Oferoli™ at the 
time when the ohenct was committed ami does nut relate to a law 

■SSh 7;r""£.i "r"!™ 

liiciiiL> niaatr Art. 20 (l),, m fact, ilrontrolEi the new^r df thf Tj^ifIaIh 

f"'«rm"7s concerS'rJr'^*'"" *>* ili« ponishmeot 

tTiHiHF '’r 

winch he IS cha^cii was committed. It follows, therefore that a 

law"^iwliich hvna ao( an ojlfcnce nnder ih- 
law wliich was m force when that act was committed ,=■-" 

i, TCEBlaltons made under a statate which is T>.r.<.=i.A 

but conuourf in force nnder a. 2^ of the Gegicral Clause Act i^fw 
m force wtlhm the meaning of Art, 20-^ 

■PeaJty avealer ihu, ihat which might have b«n Inflicted'. 

I. These words lay down the sccainJ prohibition eoTihn;nj.a *■ .1 

danse. A person may be subjected to onty^ose pcuatlie^wbich w«' 

2^ Z C.C, 

JS, Brif Bhitkan S. b. Orr 1P55 Pnt 1 fQ ft k 
16. Pralilad V, <f/ Battibav, A. 19152 Uom Y 

I 34e. 

] ft. Aflft' Stutt 0/ V P I'TllM.fc C f\ TH 

C.C. 263 1270 ; A. te*3 SC 2 

19. Namarfceflfcor v. Ntote. A- 1054 AM. S «2 

20. rrtfiFi V. Nafyaraii/an, A. I9i53 Cal 500 

21. i?a ndh fm V. rhe Atof,. A, 19^ v B ’« 

22. Ha,a Haifa,! v. Stair, A 
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pMsm^ed by tht law which was in force al the time when he com¬ 
mitted the whence for which he is bciti^ pntilshedr If an additional* 
or hishcr=^ penalty is prestrihed by any law tnade anhs^uent to the 
commission of the ohenct, that will not operate against lihii tn re sped 
of the offence iii Question. 

2. But the Article does not prohibit the anbstjtntiall of a penalty 
wliieli ifi not higher or greater than the previmia one.** 

3. Forfeiture of property for a statuto^ offence is a 'penalty'* wEihin 

1 he meaning o£ the present clonsep^ but "it Is not 'conviction' under 
the eorHer part of the Articles.^ 

4. ^fciioffy', lioweveTp means for the offence and wouM 

not include any other remedial measure provided Icft removing the 
misehier e.g.p i^uiuinairy eviction of a landlord who has contravened 
the provisions o£ a Hent Control law f* Or the ell'll liability to pay an 
enhanced water rate in case of an nnanthoiised use of water^* 

CL (2) i Irnmnnity From danble pimlsbment. 

This clause guarantees tliat no person shall be proseented and 
pHui^hed for the same ohence more than once. LAnd*^ is used here in 
xhe ordinary conjunctiTe sense.'* Henetp Art. 20 (2) bars a second pro- 
seCntioi] only where the neensed has been botli pTOSeCKt^d and pKwFshcd 
for the same offence prcvionsly,* 

Condition* loe tb«^ application of CL {2), 

1. Ttie condiiiona for the apphcutton of this clan» are— 

W The person must have been 'proseculed' in the previous 
proccoding- 

He must have been 'punSshed* in the previous proceeding. 

k) The 'offence’ w^hich is the snhjtct-inntter of tlie aecoad pro¬ 
ceeding must fee the same as tlsot of the firrst proceedings for which he 
was * prosecuted and punished'. 

ld> The *offence^ must be an offence us defined in s. 3 (3S) of the 
General Clauses Act/ that is to say, 'on net or omission made punish- 
.able by any tuw' far tlie tiiue being in force'* H follows that the prose- 
entinn must be in referenct to tLe law wditch creates the oFfcnce 
and tbe punishment must also be in accordance with what that law 
prescribes/ 

(^i The second proceeding must be a proceeding where he is, for 
ibe second time, sought to he 'proseented and punished' for the sume 
oCfetice, HencCp the clam^ lias no npplicution where tlie subsequeut 
proceeding is a mere cun tin nation, of the previous proceeding, e.g,, in 
the Case of an appeal against acquittaL* In other w'ords^ a second 
punishinvut for the aamc offence dues uol attract the operation of the 

23. Ktdar Nalh Fajarta v. Sfuie cf ITVft Bengal, |19i53) S-CA. 335 

<S52i r 06341 SU.R, 30, 

24. .^foharF LaU v. C&rporallon a/ A. 1353 CnL 3ffL 

25. ra&Ffe Prtfjeeafar v\ .^vya^an. A. J6S3 Jlad. 337. 

1- HurdM V. Sfalc of Bihai, A. 1957 Pat. t [3), 

2. Brif Bhvkan v. S. D. O., A. 1655 Pat. L 

2a. Fathhfta v. StaU of Madtos, A, 1953 3dad. 2S7. 

3. AfaJtkMdl v. Fxeraiit'^ EttjfF«eer, 1956 Pepsn 40 (4iS^, 

4. IVnJtaiaraFHan v, Union of India, [16541 S.CU- llSOi (16K-4] 

2 C.C* 2m (2931, 

5. pylin w F^tiyaranfaH, A. 1653 CaL 599. 

6. CoNerfor Of CiiHoffts v. Calfnfta 3/of or & Cycl^ Co., A. 195^ 
Ca]. 662. 

7. reii^ufuramuFi v. Union of India, fl9S4S S.C,R. H50: A. 1954 
S.C. 375. 

S. Koij^iaH V. State oj H\ P., 11653) SX.R. 340. 
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cjause jinl«ss the $ecotid paTilslimettt is awonlKl in a he$k hmceedhie. 
Ihus. tQ pfovide that a persoa who ii-uald be oiavicted of an oftence 

Slmll not ™lv be punched under tbe law but also be remW 

against tbe gaar^mlee fiffered by the 

pravtded bv Uib ?taiL3e docs not appk ankss all tlie 
abone conditions are sattsEed/- 

A pf««?3i,ng* hflve been tahen for an 'oflence'. 

'pras^’tiiiinV* ^ altraEicd if the proocedings do not eonatitute n 

&nd puiikilied^ 

the claHa'^.jrS!! ■‘"I’™*' both Uie proceedings referred to by 
iHUa^h^* proceedings before a fw,rf p/ (ate o, a fudlefil 

„r Prosecution’ in this contest, thus, means an initiation or startimr 
f '«>tttre before a Coart of law’’ or a 

tril^nal ID accordance with t|ie procedtire prescribed in the Mamre 
nhich creates the oETe^ and regulates the pnnlshinent.' Hence the 
of wnistitute pioseeution within the meaning 

Prooe^ing s fo r iht confi^cahon of ^ckkU cinder s. Ig? fSl 

j even thoogh in owiarding tht penaltv Hie CqlWlnr 

IS under a dntY to att ■quiasi-jitidi'Ciillv.”*’*^ 

^ Ulsere the ptesicus prasecation was nuU and i-oiff.-e p friir 
flWce of proper &nncttou,»^ ur for want ol jnriadiclfon I 

frtsh trial npoii ihc same facts would nM be bntTed^ evtn Ll 3 i>ti&|| rhr 
anused tm^ht hove served nut a n;irt o( h[s sentejice before ii 

Sri^ktionJ*'’"’^'^' "" sanction "or 

punisliiiient in the previous pro 
ce^ito,, e.g., owing to disim^^l for default of the ooniplamaut ^ a 

W* -vnV inctnal is a contiiiiution of the same proceed¬ 
ings and not a second prosecution,'’ p™crea 

'Punifhmfcat'^. 

^^rvantfl (IttqutnCA) Act, I850“\" fft actinn fiiTii+^£i cs i PbuIel 

L^ffat practitinner Act or penalties for iaii 

Hofifliu V. SlaU of Boii.Em>v USSd) S.C.R, 730 ; A. t9M 


IQ 

EL 

12. 

Id. 

14. 

Ig. 

Ig. 

17. 

la. 

IQ. 

2Q* 


Trwiuoj ^ A, 1658 s,C. 375 fjg., 

Va ColUclQT Customs, a im ^ ' 
Batp^jA v. fl/ BhopaK n^Ti SCR^'^ 

V. A. 1054 A.«am tOd 

DaHu V Odxya, A. |0Se J4vd. 127, 
niitu V. J?a^Pi Itf^haw/A 165^ All fy-s 

mjutiial V. A. J9S4 ATI, ^ 

Siireth V, ritelli 55 C^VN firti; fsn 

f-fostaiii V. Ata<e o| 


Rc l3ev(inHernli.iTiL A. ISi52 Jfnd. 725 
Pnf/iif^j V, T/itf A. E653 


736 .[ 74 , 5 ] 
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of the Sea Cu^totnis Act, IWlSf* or penaltba prescribe<i by Rnlc^ □£ n 
Legislature for breach of privilege or removal under the Infiiisc fxoin 
Pakistan fContr^l^ Act;^" or biiidin:^ do^n for good bchai'ioar under 
s. IIO** or taking seenritj under s. 107 of the Criminal Procedure 
Ct>de.“ 

'Sune 

T^it previous conviction lor one offence (e.g+ bitrt| does not bar a 
sabsequent trial and coiiviction for n separate olieuce (^ay, affray) eieu 
though the two o^ences arise out of the aatne.” ITie aanie pnuciple 
has htxn applied to other set^ of distiiict olfonces_ 

<a) Fossession of firearms without licence and dacewty.^ 

[^) Odence under s. $53 I.P,C. and under &, 26 (1) [h], Bihar Sales 
Tax Act.^ 

IC) An otfonce and tlie offence of conspiracy to commit that offence,* 

'More lh«i:» ollce^ 

,A:i has been jointed out already, tliere is no double punisbiuent 
to attract the operaliou of the present clanae unless there is a fre^h 
jndiciu! proceeding for the same oHuiicCh Hence, the clan&c is not 
attracted— 

<Q Where the sentence provides for iiiiprlsontiient in default of 
paytiicnt of the fine awarded.^ 

(M) Where the sentence is for fine and rIho for recoveiy of arrears 
of sales tax as If it were a fine,* 

Cl, {3) S Ae^ufted'a inimimlty from being compelled to be a witne^ft 

■.faiiut himHiL 

This danse gives protection— 

(0 to g person *ai:^ca5cd of an olfeiice's 
against compHlsIon be a witness*": 

(ffjf) against himself,* 


"Pcr.onL 

Ifflie Supreme Coart assuineil that tlie protection offered by this 
ebuse extended to corporations.* 

'Accoicd of an offence^ 

I. These worcls indicate tlint tlie protection of this clause is con¬ 
fined to criirtiiinl proceedings or proceedings of that nature before a 
Court of Ijiw/ or other Tribunal before whom a person may be accused 
ot an ■offence' as defined in s. 3 -(SS) of the General Clauses .^ct,* 


2L Raf iVarafo v. Kmarupu, A, 1964 All, 319 iS34. m]. 

22, Hbrahim Ffl-iV v, Si<ite of Rotfjbitv, A. 1964 S,C. 229 (232), 

23, ,^ramaglHifj.| y, 5^al!r of ytadras. A, 1963 ITad. gfi4 

24, .S’H&fjf V. A, m2 T-ah. 34. 

25- Karfappa V, ^oppiairtta. A, 19SS atva, 131, 

I- /.f^Pd^fopiapid V, A- IM5fi Pat, 396- 

2, ,!;ftydPPJia( V. State, A, mM Pal, 247, 

3, Leo Roy v. Sup^L m. Jail, A, 1968 S.C, 119, 

4, Loopuch^ad V, Official Uqnmtor, A, 1953 Mad, S*S, 

5, NautHidOiji, in re. A, 1958 A.P. 797, 

6, Sk4irmo v, (I&54S S C-R- 1077 r {]fi52-4) C C, m (29/), 

7, ,^fonhofil V. Stale of Bombay, A, I9S3 S,C. 3^: [1953) S C R. 730 

S. Col/friiM' 0/ fi'EfS/oppir V- Ca/^^irf/n Afafor Cycle Con, ,A. 1958 

CdL 682 [ci^ntm Affopi^^F'/ul w Cail£^ar of Cvj/oppis, (t959) Z Al-L.|- 
eSn; Slate v, Dtvi (1969) 62 Eom, UR. 316], 
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It woDtd noXy therefore^ extend Aud ttitnesses in civil 

proceedtRUS* or ^roceedm^s odier iliori cruninal**, t-g-i a proceeding for 
pnbUe cxjuninatioii of a director etc. onder a, 450 oi ihe Haaking 
Ccimpaniea Act, 19^9,* or s. 240 of tbe Counpaiiies Act, 

In sncli ppee^inge^ a person cannot reftise to ^ive an answer on 
the plea tliat it miglit lend to dnbjcet him to a criimnnl proseCDtion at 
a future date."-"* Herein, the scope of the present clause is iiarmw’er 
tllim the eorresponding Anieric^^n provision/-’ 

^ On the other handK the use of the word 'offenceV aa dedned in 
s, d (38) of the General Clauses Act, wwld include proceedltiga for 
punishincnt for any act or omission wUicb is punuliablc nndcr any 
law in force^ e.g.^ under s. J71A of the Sea Cnscoins Act, 1^, which 
provides for the impositign of a nionetary penalty or forfeiture for the 
bieacl] of some of it§ provisions/" 

3. Again the protection is a^-ailahle to a person accused of an 
offence not mereSy with respect to the evidence to be iriven in the 
court Toom in the course of the trial bnl It Is also ai'^iiable to him 
at the previous stages if an ai^cnsailoa has been made against him 
whit’ll might in the normal cottrse lesnSt in his prosecution.”'"* 


UlustraliAiu 

Where In a notice issued under Si 171 A of the Sea Customs Act, 
accasiaiions of affenees for which criminal proceedings could be brought 
were ineluded, the persons against whoiu tlie notieea were issued were 
entitled to a writ of mandamus agafust the notice in so fur as it calleil 
upon fiuch persons to give evidence or to produce such dixtimeuts 

might Lucrintiuate them."^ 

4. The chiu» doe^ not ret^nire ■formal" accusation by the Usae 
Dir a process by the Court. The Immunity WHinld commence froui the 
iiiomeut a person is named in the First Intormatiou Report,^* or a 
complaint whicli would in the normal course result in ptosecutmii. 

If a per^n has been named, by officials who are competent. In 
latinclt a prosecution against him, us having committed an offence, 
1ie Is accused of an offeuec w^ithin tlie meauiug of thifi clause." 

Hut die uamiug of a person in the First Infnnnatlon Report iFt^ 
not an essential condition qf being 'accused^ within the meaning of 
this clause. Where evidence, whether oral or circumstaiitlaV point?i 
i(s the gnih of a person and he \s taken into custody and interrogated 
on tliat basis, lie becomes a perMUi "accused of uii olfctice" and any 
selt-incriininalarv statenient made by him is iiiadiniH.^ible by him at 
a subsequent trial, if It was obtained under COmpulsiou." 

'Cumpi.ll«l*. 

L Compulsion Is an essential ingredient of the clause. Tlie clauie 
does not, accordingly, prohibit the admission of confession which is 
made wlUumt any inducement, threat or promise, even though It may 
be subsequently retracted.*^ " ^ 


9. ^uryanar^iyaiia v- I'l/uyfl Conimerrfaj Han It* Ar IflSg A.p. 7S0 

V. f?cx'l -[laSSl 62 L,R. 31 $ [320] 

10^ Narayanrot v. Manffk. A. 195® Horn. 320 (JJO). iBuL ihe Puniab 

Hn;ti (.onrt 1ip» held Bfrry v, rftfapi A, issn p^-; L, 

tlmt Art. 2n t3t stiol] bt sUracCed to Audi procreditiN ff pi.iitnct 
f-iven m tlic pracFtdinjiii may normally resDit ui n ptmectnion'l 
^ ^ l^ColkfJar of Citiloiirt V. Coleulln Motor & Cycle Co., \ 19 ^ 

12 . .SWma v. .Siilbh, llOM) S-C.R. lOfT? ■ A 19 S 4 =1 r im 

13. AiHln y. State. A. All. 293 fjo^l ' 

H- Ralaudd V. A‘(d(e of H. F., HOmj s.C.R, 5«. 
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I £»f 5 , 342 of the Cr. P, C. bwn cphrld on ili* 

ions tliat he 1^ COmpclJed to be d. witaegs',** 

*To W wfln«i\ 

the Supreme Court that tlie expK!!- 

follows, tlierefure, that tliq iinninnit^ given by tlie danse extendi to 
numaiuty ag^rnst bcmg eompelletl io fumW o«> Cd orS-i'* 
’ J* '* reasonably lifcdv to stippcrt a pnosecittioii against hiiH ■' 

Tjer^ii X*^!jnT^l incTmJea the accused Ifimseir and any 

prsoii against whom a fonnal accnaatiois has been made, e.g., by rMord- 
iRR a i-irst Xnfonnatiun Report,” H alijo extends lo iny prv^lrid 

*^1 coarie resiiU in the proseculion of 

me person from wliom 6udi evidence i$ nbtatned bv coinpylaicni.*'' The 


Evid^^ Aetr'^^”*““ Jemdioe to dUeoveey of fwt ; S. 27 of the 

fp'-'fi «u, the Police is obrioqsly pie-trial evidence 
i 'l! Supreme Coart IQ £harma v, 

l^Ir; . ?•!. 1’ mfoniiation is obtained by compnision, it 

tnnst be exclnikd from evidence in view of Art. 20 (3) ^ 

- ..1 compulsioti will, of coarse, have to be proved hv 

^ •“[.?* pfesonn:'! from the mere fact that the mftJ. 

lotion given while the acensed was in the eastodv of n Police 


^e immunity extends to production of doeumentory eddenee. 
t,!. ,1'. c ^ word 'witnew' in the present clause lias been mterttrettd 
oral hnf**T'^'”ri Coart in the Amerjcon way, so as to include not only 
nSLi torTi. ovrdener. Tflie result is that n compnleorV 

Sh^lfa/ ty.l..'' ciidMilmry docomenls ngainst a person 

^iio 1 aa Iwtu q<^nMd of an ttUcuuc coiitravcne^si ArL 30 (3) of iJi? 

^<fnmf?nl 4 arc rc^^a^Lly llktlv to sjopport the 
prp«^ei_titJon ojijaijist sodi person ^ 

Iherf'^ noted, at the same time, that the Ctmrt held that 
there IS noibiiij? nnoonstitatEona in 9G oF the Cr P rode wTnV’h 
and sei^rc- of docomrnts on faila;e to pr^^n^ 

™inpliaiicc With a fiumnioa^ fur prydinztion unJer n U 

tuti™ w!; ^T,*’ “ pToIicbition ill our Cnnsti- 

tntion aji^ainjct unreasf>nab3e searcb and sEbinre."* 

3, A5 ftgardii ilie con^Litntionality of a. ii-self, thoasrli the 
wmlT"'^ Court left the question open, onre it Is twtd that Art! 20 i3t 

d^ttmento whl.-l.*’ fotiipulwy p^MS for production of evidentUrv 
iJcKttiittMits nhich arc reasonably likely to sniipart of prosecntion against 


A, yik ^‘ 5 *' ’™: flJHtavirHa! v, Statf. 

Cal/^ Cnjfflfn* v. Cakidiu AfnJor Cycle Co., AlflSS 

I a. Sharma V, Satish, A. 1954 S.C. 30U. 

Maiiujrjfia, in rt, a. 19S7 A.p. Gil 
■jpsiirt V. ,SfoJ!e. .\, lOsa m. M3 (JOJ). 

^iiPider V. A. IS55 \]l 367. 


U9S2-A} 2 £.\C. ^88 


19. 

31. 


2 Zr Goviiulap ill Tc* A, i&s® ^fys. 150 . 
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elemflTit compnlhion Implicit in itic 



-d thal .. in so fa^ as it appli^ to th^ 

ac-cuscd* rnnsl be held to bt vOldr^^"** * , j 

4, On the same ground, a notke to prince domnients* wider 
t71A ui the Sei Coslcuns Act, has been held to violate Art. 20 13J. 

On the other hand — 

The pfotecfci&n under Art. 20 m does not esetead to pMic docnineats 
in the posses&ion oi the anensed.** 

Whether accUAed can he c^^l^ll»Ued to ealulMt hU body- 

1, The prohibition in the present cbnsc is against the o£ 

compalsiop against a person to obtain diseksme as a 'witness of oral 
or docttmtnlarv evidence. It does not prohibit the use of compulsioii 
teouirine the acensed to exhibit his body" for the purposes of estab^ 
liahing tdentdy or for the holding ot idcnlificaiioii proceedings of 
suspccisp taking their photographs or trying dotiies npon their persons 

and tlie like.** , . z n ^ \ 

2, The provUiotis nf s, 5 of the Identification ^ of Prisoners AcE+ 

1020 arc not. accordingiy, violative of Art. 2fl (3).*^^* 

3, Hven the recovery oE bloodstained clothes or other articles 
froEii the pcr&on of the accused has been held not to amqant to coni- 

peltiug him to he a witness. j *-.i „ 

4, Medical esattHuiEWP,” of itie petsoo of ihr ftCCHMd or the takinfi 
of bl«ni from hia person far tlie parpoM/ wilboat liis consent woalil 
a350 Irti justifiable fur the same reasoo. 

>yhctKcr aeeiufed cart be compelled to give thumb-impTCiiiDn, 
tpw^imcrt writing ete.: S. 73j Evidcttce Act. 

The law on this point is yet uncertain. . 

I In one group of cases it has been held that a mere direct ton 
of the Court to take the thumb or finger impressioii or specimen waiting 
of the Coufi does not offend uRainst Art. M 13).^' The ^me view has 
been taken of Empres^tons taken from the accused while m police 
custody,” without the use of any duress or compulsion- ■ If the acviupcd 


10. 5a^dJ'imlirErflPu v. A. 1-^ Inspicl^T, A- iSSfi Mud, 165. 

KrlsUnan V. Stale af Kerala, A. 1957 Kcr. Tfl; v- Prav. 

Pjiiki /ij-speeitff. A- 1057 M-E- B«. * x i ^ 

21^ Cfli Sector d/ v- Cflicc^frt iMdtdr Cycle Cd-j A. IBSfl 

Cah e«2- 

22, Madanlal v. SUU, A. 105^ fhrissa 1, 

23, PiikJiflr .^Iiigh v. Stale, -A. I95fi PUnj, 2M (23#! j tlrquian v. 
Slate. 1195&> Bom, L R- 30. 

24, Earn SMfup V. Slafe, A, 1053 xAJl. U0 

25r Tlie contrary vkw in Brif Blrhilian v. ,\. 1957 AI.P. tOd 

b not in tunc with the American decistnna and does not appear to 
be sound, 

1, Potflril, in fc. A- 10^ Mnd. 405- 

2, fJisfug^r V. Stale cf Matirai, 119^1 S.C. ICr, A. 137/57]. 

3, Snisbaya v. Ehddpafa, A. 1959 Slad. S&ts 

4 , SlaU V. Parametwayath A. 1952 T.C. 4S2 !F.B.), 

5, State of Mysore v. Gopak, A. 1954 Mys, tl7. 

B, .irohaninmd l-Itusahi, In rc, A. 1957 Mad. 47; Fatani, fu ff, 
A. 1057 Mach 546, 

7. Bhupf.n^ra y. t^nkn o/ Jndla, A. 19,50 HT. 29. 

SJ&, Nflifrjliig^t V- A, 1959 M.p. 411, 



Art. 20 (3)] SHORTER CDNSTITCTIOX OF INDIA 


125 


rotuniarilv ^ntbniits to the onler to give hh impresskOD or viriliujj, lie 
Kiaj be qcem&d tD liavc iroivcd biij privilege tiader Af t. (3).'“' " 

JI- There is aiidtlier group of whidi hotd that it the 

^censed is fompfiledt to give his tlitmib^inipressiqo or s^pecimea writing, 
his &bje£i.ion, n'betJier phyaicaJ |bn?e is uwd or not, tliere is a 
Vkolatioa af Art, 20 J3). 

III. Ill Diiotlier group of cases*^-^^ it haji been held lltaE jf physical 
/arcf i& nsed in obtaining sticli impression or writing, it offends Bgainst 
Art. 20 (3). 

IV. The vie^v lias also been taben’’* ttml SO far as specimen writing 
is concerned, it c&n hnrdlv be token from an unwilling person without 
using physical foiri:e. 

In the same strain ifi the riew tbnt the nse in eridrnce of a 
thiini1>iinpression of the accused taken during police in^'cstigation 
offends against Art. 20 

V. In some cases*^*^ ” it has been held that though a periioii cati- 
not be compelled to give his thumb-improssSon, an advert presumption 
can be drawn against him under s. il4 of the Hvidenoe Act ar any 
similar lnw, where he reluses to complv with the dtreoHon of the 
Court.*^ 

VI. Tlaere ere coks**'** to the other eitLrtiifie to hold that even the 
use of physical force would not involve a violation of Art. 20 (31, U*r, 
if the accused can be compclhd to exhibit liis body, by the use of force, 
if nEccs-sar^^p there is noth Eng wTOng in nblaining thumb'impression nr 
specimen writ tug from him, for tlac purposes qf establishing hIs identity, 

*^Ag«insL himaeir. 

Art, 20 (31 is not attracted unless the accused is compelteil to an- 
erhuinate himself. Hcnce^ s. 124 of the Bombay Police Act 1931 does 
not oifend against Art. 2fl (3K because It merely gives the accpsed an 
opIKirtum'hr to explain the fact of hia poase.s«ioii of property suspeeted 
to be stolen property, whieh would go Bgainst hian if lie does not 
explain,"^ 


10. This view, of course, raises the i^uestioii fp. 26, *hI«) whetlier 
the faddamental right under Art. 20 can be waived at alL 

Ih PhaZtdka T. StaU, |ft37 Orissa 172. 

12. Brif Bhutan v. State, A. 1937 ai.P. 106. 

13, J^mrir Singh v. SlfUe, A. IflSO M.P. 411 (4/2]. 

H, Balraf V, Rame$h, A. 1960 AIL 157 it59). 

13. ^Jrslf^^ndro v. Staff , A. IftSS Cab 247. 

16. StaU V. 4bii, A. 16^ Bom. m (4f3), 

17. ralani, in re, A. 1957 Mad. MO 

18. Farid V. Slate, (Iftsfl) 63 C.W,N. &tH (M4J, 

10. Danwdaran v. Stale, A, 1060 Ker. 20, 

26. BannwaTTip v. Side, A. 1058 .All. 119. 

21. This view requires farther consideration Inasmuch aa once it 
is conceded that the accused has a right to refuse to give Ihe itii- 
preaaJon which might incriminate him, it would be a dcninl of that 
right IgnnronteEi} by Art, 20 f3)V, If he is visited wntll the same Mrnse- 
r|uenre becanse of the exercise of hIs right to refuse. The real question 
S-i whether Art, 20 (3] gives him such right to refnse. 

22. Pakhar Singh v. Side, A. 1953 Punj. 294. 

23. aavinda Rfddy, in re, A. 1953 Mvs, 150. 

24- Side V. Lakhanamal, i:t055> 60 Bom. L.R. 403 (4061. 
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[Aft. 21 


Pnotection of life 
and personal libert^% 


21. Ko person shall be deprivctl of 
his life or personal liberty except accord¬ 
ing to procedure -eflabUshed by law. 


Otjocl *f Art. 21: Pretection of pewn#] liberty- 

The object oE Art, 3l is to prevent eucToacbment upon personal 
liberty by the Bxeciative save m acct>rdance iritli law* and in can- 
fotmiiy nich the proTislDns thereof-^ 

Befure a person is deprEved of bis life or personal liberty the 
proL-edure established by law inujit be followed atid mnit not 

be departed from lo the disadvantage d£ tlw person affected,^ 

Scope of Art, 21 + 

The words 'eicepl according to pmeedare eiitablisbed by law' 
snggest tbal Art. 21 doea not apply where a i^riion i^ deUined by a 
private Individnsil and not by or under authority of the Slate. Since 
no fandanicninl right ifi infringed when the detention cotnplainred of 
ii by a private individual^ .Art. 3? abo cannot he Invoked in sneb a 
ta&e/ [But a petition under Art. would lie; see 

'PeeMinnl Liberty^ 

Tersonul Ltberty* in Art. 21 means freedom from physical restraint 
of person! by incarceration or othcrwi5e+^ 

'FTOcednra e&tabliiKcd by law'- 

In Art, 21 the word 'law' lias been u_sed in the setu^ of State- 
made or enacted law and not as an eqnivalctit of law Iti the abstract or 
geiieral sen?^ embodying the principtca of natnral juatice** Hence^ 
tile tspresston 'piTOcedure established by law^ in Ihe same Article means 
the ptoceditre prcj&cribed by tlie law of the State, tl not proper 
to ennstnic tbe e^rpressioTi in Ihe light of the meaning given to tlie 
eimpression Mue process of law" In the American Constitution.* 

2. 'Procednie established by Ibw^ in Art. 21 means the law pre-^ 

^^rriixd by Partcinicnt at any given point of time. parHamcnt has the 
pow^r to change the ptocednre by enacting a law or amending it, and 
when the procedure is so changed^ it becomes the 'procedure established 
by It followa tlmt the powrr of n High Coort to punish for con-^ 

tempt of itaeif, accordiiig to the Letters Patent^ is a power to be 
eKcrcised 'atcording to procedure esUbllshcd by law."* 

3. TEie Court is not entitled to es amine the rcasona^fcnejr of a 
law wliicb is validly ntadc under ArtSi 21-22^ for^ Ajt, Is not oppli- 
cable to a law made under Arts. 21-22; Arta. 21-22 fcimi an c^banslivc 


as. Gapoian v. State of Madrai, {19^> S.C^R, (tg[50-5l| C C 7-1 

um^ 

1, .Ua^han V, StatE of Punjab, (l^| S,C.R. ngsO-Sn 

C.C. 180 Naranfon v. ^Sfaie of Pjinjaby A. jgiSO S.C\ IS>6, 

2. rldya I'Crpna v. (1958) 2 S.C,R. §1^^, 

2 . Oofolan v% of Madw, iigsO] S.C.lt, gg; C-C- 74 

4. Krfifc^Kii* V. SWe Of Msdw. (IBiij s.C.R. m Otillajail {t 

liUS JJrJ, 



for the purpose]. 



Ai^t.21] 


SHORXRa CONSTCTUTION OF INDU 


127 


eoi^titat»ital codfl reJating to personal liberty,It is a valid ]aw 
jf it is en.-icted by o competciit Lefi^i^Ialnre and if it does not sHalace 
Qtiy <if the other fundamental rights declared by the CoiL-ititqtion^" 

Cauri^t ngbl to mtcrfei^e wlien m peraan U deprived of liberty othcr- 
wbe tban nocordbi^ to pr^edure eftablLibed hj liiw+ 

Art, 21 Bays that a person be deprived of big liberty only 

aecordinu to procedare establii&hed by law. It folloAi'^p tberefortp that 
thDS^ Called npqq to deprive other persons of tbeir perSeUal 

liberty in the discharge of wliat they conceive to be tbeir dnty, must 
strictly aud scmpqkiusly observe the forms and nilea of tbe law,* And 
the Conrtj in a proccediq^ for habeas ci?rpus will &et tbe prisoner at 
liberty w-bEoever this has not been done.* This principle hap Its appli- 
cation both in tbe case of punitive as w'eU as preventive detention. 
Thus,— 


(A) ibjpiilfi'if : 

1. Iti habeas corpus proceedings, the legality or othErwite of the 
dctentioii is to be detertmned by the Ccpinrt vdth reference to tbe tidie 
of the retnm and not that of inatitatiQU of tbe proceedingfi. Hence, 
where a Conrt adjoums a pmeeeding nndcr a, 344 of tbe Criniltial 
Procedure Code w-itboot making an order of remand to custody as 
required by that section p and there is no sHch order on the date of the 
return, the accused aie entitted to be released on an application for 

2, Under r. 41 of the Punjab Communist Detenus RnleSp ISSC* the 
Jail Sttperfnteiident was cmpow'cred to punish a detenu for *jaU 
offences'; if* howevcTp he was satisfied that tbe offence was such that 
it wna not adequately punisliable by hinip he might forward it to the 
Court of a ^^lagistrAte. Held, that where the Jail Supcriutcndent bad 
himself punished a detenu under this rule, he had no autbority to refer 
tbe Case again to a. Magiiiralep end any prosecution in aueh ciicoin- 
Matices would he contrary to ^the proc^ure eslablif^hed hy law* nndp 

accordinglyp. invalid. 


(B) Frevtfnfft:^ detenif&n : 

Siniilarlyi in the case of preventive dEtentionj if the detention is 
not in flrfcE epu/ortPijffy with trie law authorising detention p the detenu 
i& entitled lt> be released. Thus^ the violation of ihe follovriug provi- 
atons of the Preventive I>Etention Act has been held to mvalidate Ihe 
detention^— 

{(\ Pailuie to cooimunLcate the ground.^ to the detenu within a 
reasonable time* as required by s. 7.* 

|ff| Where a detenu*s case Is considered by only two of the three 
members wliD constitute the Advisory Board constiiuted under 8 (2} 
of tbe AeL'* 

<fff) Failure to refer the detenuCase to the Board witbin the time 


6. Gepalan v. State of Madras, (I05O| S.€.R. 9S : (lasc^bl) C.C. 

74 JffffJ, 

7. fiani Singh v. State of Delhi, (1951} S.C.R. 451 : (19S(K5lJ C.C. 
UbOl, 

S. Roiii .Varayuri V, Siaic Of Dffbf* (1953) S.C-Ah 390: (1953) S,C.R. 

652 . 

8. flfoiyboof V, Siaie of Bombay, (1953) S.C.R. 730. 

9. Stale of Bmnbay v, /ftniurum^ (1950-51) C-C, 139 (/SS). 

IG. \\ The State, A. 1951 Aspoui 189 {170}. 
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fixed by s. 9{l]t even ihou^h tbe dtiEDii may liaie bctu n^mf^orarily 

rcteji^ undcT s. 14 ^ ^ . > 

(fuj Wbert ibc period of deieiition wss Esed m tnc initial erder 

of detentioB.^^ , t ji ^ 

{v] Where tlie Goveruincnl levolced a pnjvious order of deteniLioa 
in conformity wilh the opinioti of the Adirisory Board, hut by the ^onv: 
orderp confinued tlie deleutiun under one of the ^ufhclapses of &. 3 iJj m\ 

*{vl)"wben the utder was put in couforniity with s. \\ ef the AetJ" 

22, (1) No person who is arrested shall be detained in 

custody without being infonned^ eis i^oon 
Protectioii 3 Kain.st as iiiay be, o£ tlie pounds for such arrest 
arrest and detention nor shall he be denied the right to coi^ulls 
in certain cftises. jp |je defended by, n legal practitioner 

of his choice. 

{2) Every person Avho is arrested and detained in custody 
shall be produced before the nearest magistrate within a period 
of tiventy-four hours of such arrest excluding the time necessary 
for the iourney from the place of arrest to the court of the 
magistrate and no such person shall be detained in custody 
beyond the said period witliont llic authority of a magistrate. 

(3) Nothing in clauses (I) and {2) shall apply^— 

(a) to any person who for tlie time being is an enemy 
alien ; or 

(&) to any person who is arrestexi or detained under mhy 
law providing for preventive detention. 

No law providing for preventive detention shall 
authorise the detention of a person for a longer period than 
three months wnlcss— 

(a) an Advisoii' Board consisting of persons who are, 

or have "beenp or are Qualihcxl to be appointed as. 
Judges of a High Court has reported before the 
expiration of the said period of three rnoulhs that 
there is in its opinion sufficient cause for such 
detention ; 

Providetl that nothing in this sub-clause shall 
authorise the detention of any person beyond the 
majtiniinn period prescribed by any law’ made by 
Parliament under sub-clause (b) of clause (7) ; or 

(b) such person is detained in accordance with the pro¬ 

visions of any la’iV made by Parliament under sub¬ 
clauses {a\ and (bl of clause (7)- 

Si. MflJtiKin V. fl/ Purifah, pOSCI^Sl C.C. 190 f/S/l- 

tiasoi E,C.R. 98. 

12. V. of U- P.j, (SS54) S.C-R. 41fl ^ (1952^1 2 C C 

32!. 

13. In iia Application ta the State of Jommn and Kojihmfr, in 

c]au»e« t4| and 171 of artirte 22, for the ward Bubs-titatc 

Uht I^egislaturc of State'. 
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(5) When any person is detained m pursuance of an order 
made under any law providing for preventive detention* the 
authority making the order shall, as soon as may be^ comnuini- 
cate to such person the grounds on which the order has been 
niade and shall afford him the earliest opportunity of making 
a representation against the order. 


(6) K^othing in clause [S) shall require the authority making 
any such order as is rtfeired to in that clam^e to disclose facts 
which such authority considers to be against the public interest 
to disclose. 


^*(7| Parliaiiient may by law prescribe— 

(a) the cir cum stances under which, and the class or 
classes of cases in which, a person may be detain¬ 
ed for a period longer than three months under 
any law providing for prgvcnlwe detention with¬ 
out obtaining the opinion of an Advisory Board 
in accordance with the provisions of sub-clause (a) 
of clause (4) ; 

ib) the maximum period for which any person may in 
any class or classes of cases be detained under any 
law proriding for preventive detention ; and 

{c) the procedore to be foHow-cd by an Advisory Board 
in an inquiry^ under sub-clause (a) of clause (4). 


Art*, 2|-22, -(1) Art, 22 does not fonn a c;ottipletc codt of crtnftti- 
Intional BafegiiardR Tcladii^ to prvventtvc detention. To the cstecit 
that provifltDii is made In Art. 22 It cimnot be controlled bv Art. 2t; 
mit nn points of nnfxreduife which csq^resslv or bv ncees^ry impliralion 
ate not dealt witti by Art. 22, Art, Z\ vni\ apply,** 


^*^*pqttetilly:, iti a case of preventive deteatlon, the procedure 
prefiTTihed hy the law under wliith the detention h made most be 
strictly foUowedp flnd if Uiis is not done, the person detained ia entitled 
to t?e released by the Courts* 


Cl, il)i SJifegttfLrcii aguDftI Arreit. 

U riie language of da. (1> and (2) of khm Article suggests that 
tnc fnnclaiiientnl right cotiferred bjr tliia Article gives prutectiori agniii-st 
Mich arrests as are ejected otherwise than nnder o w^orrant issued bv a 
Cfljirf on the allegntioii or acensatton lltnt the arrested persoii has" fir 
IS stLspi^t^ to have CDininitted, or is abont qr likely to ccinniit an act 
o[ a criminal or qnnsi-crimtnal nalme or some activity preindiclal to 
the public or the State interest,** J k ^ 


2. The worda 'arrest and detention' liave been mterpreted to 


14. fn Its appltcjition to the State of Jamnni and FUrshmir, in 
c1ab>;cs and (1) of article 22, for the word 'Poinanient*, substitute 
't3w Legislature of the State', 

V. State p/ Arndrpj^ S.C,R. SS' C.C. 74 

^ ik Stijfe fl/ Piin/ab v. .4;al6 Sin^h, E.C.R- 254: (I9i52-Ml 

^ C,C!, 3Q3, 
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mean arrest and deteuliaa bj a njon-jndida! upon on accusa¬ 

tion ol & ■ctimiual or qciasi rrEminal naiurc. 

Hence, the following have been held not to constitRte 'aTrest and 
detcjition' within the meaning of this article— 

(a) The physicaJ restraint put upon an abducted person in the 
process of recovering and tahing that per^^on into cnstodj without anv 
allegation or accusation of ony actiiiil or suspected or apprehcudetl 
commission by iMt person of any ollcncc of a crirninai or qna,-.k- 
criiuiual n.iture or of any act prejodicial to the State or the public 
inicrestp and delivery of that pcr&on to the custody of the oihctr-ln- 
tJiJiTgc of the nearest camp under s, A of the Abducted Persott-i 
Recovery and Kestoratioft) Act, 3S49,” 

{h) Arrest under s. 4S of the Mailras Revenue Reco^esy Act for 
recovery of urrears of income-taJC-*^^ 

Removal of persons frnm a broUiEl^ under the Bengal Supprea- 
Sion of Immoral Trafhc Act.^* 

3. On the other tumd, the protection of the clause has been 
eicteiided to arrest under orders of the Speaker of a Legislature for 
contempt,*'*^ 


Right to be inFonneil of tht gttPtludi. 

1. The object ol this safeguard is that on learning of the gronuds 
of arrestp the person arrested will be lu a position to make an applica¬ 
tion to the appropriate Court for buili or move the High Court lor 

carpus. The intimiition will afso enable the arn^ted person to 
prepare kis defence in time for the purposes of his triaL^ 

2. HeueCt tkougli it is not necessary for the authorities to furnish 
fall detail^ of the otfencc^ ^vufEdent particulars mUit: be Furniahed to 
cnabic the arrested person to nnderfilund why hu has been Arrested, 
The gronnd to be couiimiulcated to the arrested person should be same- 
what simitar to the cbaigc framed by the Court for the trial oC u case,” 
Thus, merely to inform the person tliat he has been arrested under 
s, 7 uF the CrimiURl Law Amendment Act, VW^i without giving any 
particulars of the alleged nehg for which eucli action has been taken 
against him, is not fiuflicieiit compliance with Art, 22 

Cl. (£)i £ Right to be predueed before neur^it Magittrate, 

1, This clause not only afiErms but al^ llberalkses the provision 
contained in s- 61 of the Cr. P* C. by exleudcng the riglit to persons 
arrested in pnrsuanct of a warrant.*" 

2, tf 34 lionra have passed without coniphattce with the require¬ 
ment of the cludse^ the arrcsicd person is entitled to be relea^ 
fofthw'lih.** 

3, The 'nearest Magistrate^ refers to □ Magistrate acting under 
a indicial eapacity^ as under s. 167 df the Cr, p. Cr"* 

Il^jice, wlien a person Is arrested hy a aragislratc acting under 
s. 64 of t3nf Cr, F, C., read with the V. P, Smal Uisabllittes Act, the 
arrested person must he produced before aiiothifr ^tagigitrate^ acting 


17. 

IS, 

19- 

30. 

21 . 

32. 


CoJk'tfor of Malabar v, Hajee, rsaSS) S.C.A. 39& (-JSfji. 

RqJ BuhUiJar v, Legill RiwiemferaPlMr, A. 1953 Cal 512 

n, A, lOM S C. 636: rifi52-S4l 2 C C wo 

iTmuJ Kishorc v. Sluie o/ P., x\] cc * 

Mmihu V. SlaleK A. 19S^ Punjr 50$, 

v. JaHor. A, t9&4 All. 255. 
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under h. IGT, Cr. P . But it ha& been held that where a person 

WM arreated by & Station Officer on his own anthority, and imme- 
dmEel^r tJiereaitef the City MagUtrate Cm vested with judicial powerr^ii 
amyed jt the spot in his exeentive authority^ and the per^n arre^ 
having bteii produced bc-ldre ^ucii ^tajij iiiirate^ he Fcmaudcd hiiu U> 
JUM custody^ there v^-as aufficient CDtnpliance with ;Vrt. 22 {2^.-^ 

*Ai soaii m* mwf be'. 

_ I, The words 'oj Jtwrt fif fF(ay he' nicans as iic^rlv as as reasonable 
m the circumstances of the particular case. So, no (ieftiiice period of 
tiane Cap. be laid doun as rcssonable in all cases.,** The expresston also 
Dcctirs in cl. [5) and has been coinmcnted npon under that clause. 

2* But it wall be possible tor the Court, in a proceeding for habeas 
C^trpus, to pmuoiinre whether the arresting authority has conamuDlcated 
the grounds ns soon as reasonable in the cincamstanceSj amdp if it 
ffiids that a rcasofiafilc time has already passed and the arrested per^n 
has not yet hfea intonued of the grounds of hi a arrest, the Conn 
would order liis immediate release."-^ 

3, Since an arTpus proceedings the luateria] date for deter- 

niiniug the validiiy of the detention is the date o£ return, where the 
Court £nds that a reasonable time for cornmnnicataug the grounds had 
expired before the date of return, a communication suhsegnent to the 
return caanot ^B.vt the detention of the Petitioner from ami'aJTdiy,* 
for, the detention became irt'i^alid as soon as the reasonable time e^pin^. 

'The ri||ht to consult Legal practitioner'. 

The person arraitd has a right to rmts^nlt a legal advi&er of his 
own cboa^, eiTr since the moment oE his arrest and also to have 
effective inEen^aew with the lawyer out of the hearing of tlic poliec 4 
thangh it may be within their preseneer* 

Right to be defended by « legal pnetitinner. 

h The nrttde does not gnnrantee any ubsoEule right to be rup^lfed 
w'tth a lawyer by the State. The only right is to have tlic 
to engage a lawyer.* 


23. V. Slalt n/ U. P., A. 19^7 All. 732, 

24. Ram Manohar v, ^updL^ Ctnlral Prison, A. ltt5S A El, |93, 
[The soondness of thia decision requires furilter examiuatiQUr The 
words 'court of the magistrate' in Art. 22 (2) ahonEd not be ovcrloohed. 
Can it be said that tlie City ^lagislraLe w'ho visited thc spot in his 
tseenlive capa^ily, was holding liis cofirt there? Tlie words 'court of 
the ^lagifrtrate* correspond to the wordFi 'illlagisETatc^s Court' in s* Of 
of the Cr. p, How is the aouu,‘!iCd la get opportunity to consult a 
law'>^, if he ijv not taken to n court? The fact that the'danse extends 
eveu to persons arrested under warrant suggests that the right of pro¬ 
duction before a Magistrate in liis judkial capacity is an mdependcnt 
right and thiil the rcqulTcinent must be strictly compiled w^ilh]. 

25. Tarapada v. State of If eft Pepiga^ (I9i5l| S.C.J. mi JlBSO-Sn 
C-C. 151. 

1. Staii Qf Bombay v. .Itmuriam, {im) S.C.R. 16?! (1960-51) C.C. 
l-3g. 

2. r^ma^ Ktthor/i y* Stat^ iff P., A. 1950 AIT, 

3. Molfbdi V. SlaU^ A. 1951 Raj* 2^]. 

4. JanaTdltan v. StaU cf/ Hyderabad^ lJ95n ?^.C-R, 344: (I95 i:k^I} 

c.c. m imi 
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a mere n trial h helii witboul irtfortning the acciused of 
d&te fixed for tmi and without giving him ^ 

Jflto eoniTnunication with his legal advi^, the ™vi^trDn is liable lo 
be set aside.* 

Cl. {3) (hi: Nature of jiiewenliiif* drtcnUoH «n.d the cDn»Ututiaaal 
Hfe^uardi relating thereto. 

"Preventive deltation^ meaus the delentioii of a penson whUtmt 
trial in ^Ti^h circurastances that the evidence iu pos&essioii of t e 
iiHtticritv is not sufliicienL to mote a charge °T,,^ 

Virtion 'of the detenu hy legal proof, but tnar shll 1* suEcieot to 
instifT his detentiofi. While the object of pwoifrre dstentiQii is to 
pnnisli a pcfson for what he liflJ do«c, the objert of prcvtntive delan- 
Son ia to'pievent him from doing 

entries 9 of List I and i of List III.♦ The object of preventive deten- 
to prevent the individual tiot inerely- from acting in o part^ular 
■Iw, hut from achievins a particulnf obJttU No oHetice is pw^d, 
nor anv ebarge fornmlatcd ; and the jnslilicitiM is ^ 

aWe probability aacl not crimifial convialioti which only cati be rviarrafiU 1 

by legal evidence/ 

2. Tlie t^jecl of the framers of the Constimtioii in giving a con- 
stitutioiil Stms to preventive detention ™s to ptevent anti s«.al and 
subversive elements from iniperiilins tlw welfare of the infant Republic. 

BnTlSi li-.v recognised’il.e cf laws foy«ventjv^^^^ 

lion, tbev also proviJed wrlam safeguards to mitigate theiT lianilj^, 
bv blaring fetters on the legialfttive power conferred ou tins sebjetl. 

uud^r 21-22 i 

Idl ^ ve™" “iLtentiou't» ordered by the EMtutive wht^ 
ont the nothoriiy of a law and nniess in coufomnty with die procedure 

(triple'irw’niuat he a valid law, he., within the leEislaiive cotit- 
netclict of tlie Ltgliftlalnfe wllick U cnncting 

^ m \rt. 22 nirit imptrtes tlic following restncftions ur^ti the pqwer 
at I he bcgialaiovc it&«lf to enact a law of provcniiv* detention : 

'-ill '4at no law can provide for detention for a i»nod a more 
Ihau 3 months unless the sufficiency .f;ir the canw of .^tenhon is 
InvestiEutetl hy sii .Vdyisory Hoard within the said period of tlim 

^"^IsST *111111 0 ^State law cannot aulhnrizt detention beyond the staiii- 
tiiuni period prescribed by Parliainoni under the powers given to it 

under chj^^' p^jK^jnenl also cannot mate law authorizing detention 
bevond 3 months without the intervention of on Adviwry Board unless 
tlii law conforms to the conditions laid dow^ in el- 

[41 Provision has also been made to ettable rnrhament lo prescribe 
the procednti: to be followed by Advisory Boards, ns a safeguard against 

any Jirbttrarv nraetdure^ i o.- r 

■ <5) Apart from tlicst enabling and disabling provision^ ij^rtaitl 
ptoccdural Tights liave been esirresfily iBit^uar^cA hy clause (S) of 
ATtidc 22- A person detained under a law of preventive detention 
iiBJi a fight tu obtain hsfonrLQtion eus to the grounds of bis detention 

5, Hantraf v. A- Ml- ^l- 

Defenee, foTcign affairs^ wrunty of India; setrurity of a Stato^ 
mflintcnatK’e of public order Of of supplies and servtees essential lo 
the comutunaty. 

1. Gepufflii V. Slate of Afadraj, (19M) S.C.R. 83: (IMO-SI) C.C. 7<. 



Art, 22 (3)] snoitTEit wxstitittion inpia 


V33 


and has also tht to makr a reprcscntatioii protcctinff a^ai^t an 

girder of prt^'entiTc dttciitton. This right lias been guarantcitd m- 
dtp«iideiiily of the deration of the period of dotcnlton. .... 


Ambit of the Ceiirt'* juTifdiciion In of dcl«iitioa. 

The Court can pronoanee upon the validity of an order of prcvenlive 
diLlentiou on any of ihe foUowiojj gronnds - 

rij The Court may examine the validity of the law tlMlf on 
the g^roEiiid of of the Leaislatu re, j f . * whether the subject- 

matter o£ die lefi^islatioti is covered by the legislative Entry relating to 
preventive detention nndef which it is purported to have been niad&p 
{b} on the ground of its being uUra \ fres, by reason of cantravcntmii 
of Art. 22 of the Constitution. 

(fi) Uhen a ]aw of preveiuive detention is ciialknged before the 
Conrt, the Conrt has got lo decide on a cansiderntion of ihe true nature 
and character of the legislation whether it is r^ahy on the subject ^ 
pceventive delciition or not, lint onc« the legiswtion is held to be 
really on the subject of preventive detention and withm the powers 
assigned to the l^egistuturc in question, the Conrts have nothing to 
do with the reasonableness or unrensottabkacss oE the le^siatioii. ii 
a particular piece of legislation be within the ambit of the Legislature 
authorityH there can be noihing arbilrnry in it, so fnr as a Court ot 
law Is concerned.** 


Of course, tlie uiitliority vested wuih the power of enforcing the Icgia- 
lotion inav aurtnrit an abuse of sneb powTr, m whioli ca^ rlf 
that authority would be illegal, but that would not nivohdate the 
itself. To decide wlietlier a piece of Icgtilationjs tiUra .Jrw 
iht oiilv qucslton to be considered is whether it is within tlie ambit 
of the legnl powers of the Legislature* The iHegaiity of the eMtcisc 
of a kgi^ativ^ power nr the pcK^ibihty of its abiLse has nathmg l,> do 
with the vTilidiiy of the legislaiion iL^clf. 

(f/n The Court may ciianihie the grounds to sec whether they are 
relevant to die Gtreumstauecs under wliidi nreventii^ detention 

snp^rted.- c.g.. security of Iiid[u or of u State, maintenance of 
pnblic order^ etc. 

(Iv) Tlie CcHirl may examine tlie groiioils lo *!h„^X’ihe 

^nppliEil have a relevant cunnecnoii wilti the order, pms. ‘,5 

wQTild llQt niiJertete au inv^tififttwn M to the 
the nxntDrialH on which the Mtisfaetion oE the deunmnsf omheri^ 
gri^nniled, it woeld exoniine the tN>F« Jides of Hie order ami mterfe 
If it n-aa niiifa fidf,' that is to any, if the low of prevetittve detention 
was used tor uuy purpose other than that for which it was ma , 
fx'i The Court mav examine the uroniifiis^ eoiinimn^uled ll^ 
detenu to wse if Uiey are snlScie^ to enable Inm ^ “ nse 

tepTOieiatetion.’-” While the auffitceney of the IL a 

wliether it would give wlisfaetioTi to tl« Government i-' „ Vil! 

for esaminotiem bv the Ceurts. Hie sulHemiiy of the grounds in the 
sense of enabling tiie defence to make an erfifctive 
be esamiiied by the Courts’-^' [see fonher, under *wliat are tagne 
grounds', 


s. G&paian v- Siai^ Madras. (19501 S.C.R.^ MnUajan J.p. 

Sa. ;^£liFiia«'ayuii v. Prou. af Bihar, ri-flafli) ' 

&. SioU af Bmntay v. HloJaiam, riOSO^irt 

10. Tarapada v. StaU <?/ Priigcl. lie^l> S.C.R- *-1^ - Ell^ 

CC- 139, I St. 
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Wb«t ihe C^urt do ui mn mpplicotion Omlcr Art. 32 or 22@ 

■S«uiftt an order of prorentiTe detcDtion. 

Frpni the foregoing discussion ^ it is clear tlijit ttic Ccrart cannot 
do aiiy of tlie fDllo^Iiig tlimgs, vuhtn the 'FBliditv of a. deUMilion order 
under the Preventivt Detentidii Act is cludlcnged btforc ii : 

I. Wlten sia ordtr of prcTcntivc detention ia cJifllk'-ngcd in a canrc 
nf ihc Court h not competent to eiKinire into the truth or other¬ 
wise of the facts which are mentioued as gronuds in the comiunnication 
til the detenu under Art. 22 (5). Again^ the sufficteiiey of the grounds 
opou which the satis^cEiem of the anthnritv issuing the order of deten¬ 
tion purports to be based^ provided the^ have a mtional probative mine 
and are not extraneous to the scopc or purpose of the legislative provi- 
fion^ Cannot be challenged m a court of ]aw^ except on the ground of 
pjjdfd 

Z- It cannot go into tlac qneslLon whether otl the fticHls the detain^ 
ing authontv was jnstihed to make the order of detentian qr tn continue 
Si, " TbnS( the Iligh Court cannot Enterfcre on the ground that in view 
of the fact that times have changed, further detention would be un- 
ittstified.^^ 

3. It is for the .Advisory Board and not the Courts to esamine the 
correctness of the statesnenls made in the afildavits in support of the 
order of prtveBti%*e detention.^* 


When U iwi order mali Ed«+ 


1. An order of detention I 5 mala fide ii it is tjsadc for n 'collaterar 
OT »ulterior' porijose, a purmsc nihcr than whal the Legislature 
had 3ti v;ew in p^assing the law of pre ventive detenCois,'* (.c,» prevention 
of acts prejudicial to the security of the fitatc^ mamtenance ul public 
order and so on. There is a mala fide e^tercise of the power {f the 
grounds npf>rt wJkich the order is based arc not proper or tcirt'iiat 
grounds which w^ould justify detention ttiider the provisions o{ this 
law itself,^" or when it appears that the autliority making the order did 
not apptv his mind to it at all,^" or made it for a purpose other than 
that mtntioned in the detent ton tFrder."^ 

2. Tlic entis oE proving irtdEa fides is upon the deLrnu, and the 
trend of recent decisions shows ttiat it is not likely that the detEnn 
may aoccced in many cases. 

Tlins, an order oE deten t inn is not njaEa Jide by reason of the 
following i— 

(f) Merely that the order of detention is made after failure to 
secure a convictian under the □rdiftary criminal law. Similarly where 
there is a pending criminal Cam against a person,the cftSe is with¬ 
drawn and on order oE detention is made against him the order Is not 
necessarily nio/a The proper approach ts to eemsider the facti 


IL .5hrtJhafi:ffl v. Slate of H. [1^1 S.C.R. m : C-C. 

12. Fh?m Sen v. of Punjab, Ijl^l S,C.R, Vat (195QusiJ CC 

177 im\ : A. 1®51 S-C. ^«l. 

13. Madan Lai v. State af Bihar, j|g;51> 3D Pal. 7l6, 

r.opjtlan w State of Madrai, (tPM} S.C-R. 3S Sastri T) 
Ibid., p. 2^5, Mnkhcrjca J. ^ 

t}-Soii=a V. State af Bi?jiihay, (1056) S.C.K.. 332 [dm 
Paraidaf v. Uttloil dll' fudifa, A. IDSS S,C.R 163 
Raffmn v. Comnir. af Palice^ a. 1933 Cab 26 {3^ ; IkUkdaiit 
All 202; BcZidn v. State, A iSol 


14. 

15. 

16. 
17. 
Ifl. 
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of each ease to determine the dJtier was maid fide,, or not/* 

There is uo rule of law that w^here a person can be pfosei^qtcd niider 
the ordinary criminal law, to order w detention can erer be made 
a^lujtC him.” Whether the person ahoald be prosecuted or detained, 
is a niaticT fur the authorities to decide. 

Further^ there is no qncstfoa of nmJa fides unless the charges in 
the criminal proseeution arc sliown to be identical vitfi tlie grounds 
of detention.^’ 

^lerely that the order of detentiqn refera to pa^i admties of 
the detenu as givini' rise to tlie satisfaction cf die uetBining apthor- 
or activ‘ities lakidg place outside the j niiiidEcrtion of die authority 
making the order of detention^^ ibecanse, once the grounds arc retevunt, 
the Court irannot inquire into the reasunahlcness of the subjective 
faction of the detaining authoritj)+“ 

{Iff) That a person has been, on the expiry of hia detention under a 
temporary law of preventive detention, detained on the fcf/-5appie 
grounds under another Act/*- * 

(iv) That ifrorig facts were placed before the anthority which issued 
tlic Drder+"*» * 

[i) ^^erely thoE a fresh order is made supersedinf a former order 
which was defective.* 

(t'h That there were certain disputes between the detenu and a 
Mmlster, when th^ SecreLary who issued the detent ion order was not 
innuencE^ by the Minisitfr who was in choree of a diUereut Depart^ 
merit.* 

<vJf} Tliat the action o[ the Police was ppsula fide^ when there is 
nothing to show that the detaining authority did not apply his mind/ 


Boaa adft* of «uece»Lve erdor*. 

Iv\} iO where itie Court has declared, opi the the detention of 

a person to be without ju^ti^cation, a snbseqnent order of detention 
on tile tome grounds woutd obviously be PPioTa fide. If, liow'everj the 
dedfiiott proceeded simply on the ground that the latr under which the 
order hmi been made was invalid or the order was irregular hi /onpi. 
a fresh order of detention under new legiglntion * or a fresh order of 
detention in n %'alid form bostd on tlire pre-existing grounds theni- 
selves^ is not mala fide. 


]», Jagamtalk y, o/ Bihar, A. Pat. ISS it9Z) F.B.; 

v, D. M. Gaf^jam, A, 1^52 OxisRa A2. 

30. Rambhuj V. Punjab A, Punj. IM. 

Sir Jhii!a /oeiihha v. Slalc, h. 1SS2 Sou. 12 (l^h 

22. Thaltipr Pratad y, 5ialf a/ Bfhur, A. 1^55 S.C, 631. 

23. BhIPPi Sea v. Sl^t€ oj Pnafab, (|flS2) S.C.R. 18 {Z*i t A. SG31 


S.C. 451. 

24. fojjleJtar V. Comptrr. a/ Police^ :\. 1056 S.C 2B, 

25. Anr/i* y. Stale. A. 1056 All. 5S9 [593). 

1. Vfngar Singh V. State of Fimfab, (lOSO-Sn CX. 155. 

2. Pyarelal v. Slate. A. 1052 All. ISO, 

а. A^aranfan y. State o/ P^iPi/ah, A. 15*2 S.C- HM : mbZ) S C.R. 395* 

4, £;OMr Cepat y. CMef ScffHary, 11052) 50 C.W.N. 427, 

5. D\^oifza V. State of Bmubay, f 19551 SC.R. 382 {3^- 

б, /fjFcirtfa V. The State, A. 1951 Orissa 27. 
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{ijl In the case of a pendtn^ proceeds ng*—if at any time Iw/iwf 
the ^oart directa the release of the detenn^ a valid order directing 
detention is ptodnsifed, the Court cannot direct hi a release merely on 
the graund that at some prior siaj^c^ there was no valid cairse for 
detentiot]/ Of conraCp if it appears on the facts of the case that tlie 
order was not made bom fide on being satisEcd that ilie petitiontr'a 
detention was fitill neecssaryp but was niade obviously to defeat the 
liending petitiun challenging the validity of the earlier order, ih^ later 
order would be lield to be mala fide and the detemi released- Bot, 
ill tlie^ absence of prt>of oI bod faiths there is nothing to prevent tlie 
detaining antliority to supersede a defective order by a valid order 
while a proceeding challenging the validity of the earlier order is 
pending.^ 

(Jlfi By reo!^ of ss. 11 (5) and 13 f2) o( tlie amended E^rcventiYe 
Detention Act, it will no longer be possible to mahe a fresh order of 
detent ion on tile same gmund^ if tlie Advn^ry Board has once reported 
that there is no snC&cient grouiid for detention r Agairip by reasdii of 
s- 3, tl will not be possible to mihboM reference to the Advisory Bcuird 
by mohing ficecessive orders. Any such action would be inula fide. 

<B) On the other liand, the order wos lield niulo in the following 
cases— 

(t) Tile Conrt reserved judgment in an application for hahcaj r^rpaf 
against an order of detention und 3 days latetp delivered jndgmEnt 
tnaklng tlie rnjff nisi absolute. Dnring lliis intervalp Government 
Imd a conference wttli ita legal adviEcra atid Came to the condHSton 
tliat the Petitioner would, in all probabilityp be releused by the Court 
on account of n technical defect in the form of the order and so passed 
a subsequent order of detention whkh^ however, was not brought to 
the notice of the Court. Within a few minutes after the delivery of 
judgment, the petitjonei was re-arrested under tbc snbscquent order of 
detention. Ifeld^ the subsequent onler, i]ot having been comniuuicnted 
to tlie Conrt^ lucked bona /Ides and w'us made solely with the obiect of 
defeating the order of the Court during tlie pendency of the applicutiou 
upon the previous order." 

<in The petitioner waa all along detained jn jail as an under-trial 
prisoner in tliree cases for about 6 months. In one of them he was 
acquitted and in another discharged. Immediately tlicrearter, while the 
third CUM wcia hilU pending, he was served with an order of detention 
under the Pre^'entive I>elention Act, mentioning big prisi activities, prior 
to his detention os under-trial prisoner, extending for a period of £ 
years, ns the groumi of detenlion. Held, that the order of preven 
tive detention was made for a collateral puriKise^—either to Vanish 
him for his past acts or to prejudice his defence in the pending ta$e 
Hence, the order was mala fide and fllcgal.* 

lUi) Wtere the detention w^aa made simply with the object of mukincr 
& secret investigation into a crime, in contraventtou of the nrovUiau^ 
of the Crimindl Procedure Codc.^" “ 

rii!> Where the primary pnrpose of the order of detention was ncilv Lo 
Circumvent the orders oF bod issued by tliu Court or to effect pin allecYl 
extension of the period of imprisonment served out by the prisoner” 


7. .-Inuflia V, NIafa, A. I9bl Orissa 27. 

8. In re Gopalall, II M.DJ, 690. 

0. Ishar Singh V. The Slate, A. 1953 pepsu n L. 

10. ITmlabai v. Emperof, tX-R, (1045| Nag. G. 

11. Bharaiham v. Commissioner of Police, A. lE&n i>>m '?«> 

IMO Mud'; ^ mittfiiU. 
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Cl. (4) = Scope of Advisory Board, 

1. Tliq only fanetion ol the AdviMtty Board is to report to the 
Oovemnicnt whether a deteno is liable to be detained far a period 
exrewiing 3 months, subject to the Tnsximam laid down Parliament 
under Cl. f7} (h).** Sttch report wilt enable the GoTernraent to detain 
the person beyond tbnee months, provided the detention be valid on its 
Jiierits. 

2. llic function of the Board is purelv advisory and it dots not 

make the detention valid if it is ufrin z'irjts, the IL Aet or the Consti- 
tnlion, silence, haheaj corpus would f^tilL lie a^ain^it the i[iitiBl_ oirder 
of detention notw-ithstanding report of the Advisorv Board conhituing 
it,—for instaiicep on the ^ound that the law is uflm or that the 

order is PJilfd Again, corpus ivautd lie even before tlie 

detenu^s C 41 S 4 ? ift placed before or eonstdered by the .Advisorv Board. 
In other w^orda, the High Counts jurisdiction under art. 226 is not in 
any way controtkd by the constitation of Advisory BoardsJ" 

3- Similarly, tlie dispose of an application for corf Ml andet 

Art. 226 cannot affect an applicant's case before the .Advisory Board. 
The Court and the Advisory Board function in different areas, 

4- tf the Adidsory Board reports against the order of dclention, 
it would be iUcgfll for Government to detain the person beyqnd ihcee 
monthly, under .Art. 22 S. il r2j of the amended fJeteution Act, 
requires the appropriate Governmenfe^ in such a case, to revoke the 
detention order and to release the detenu /orfh-Lt'iift [see p. 149^ 

Ch (5) t The right of repveieiiUtlon. 

1. Art 22 |5| gives to the detenu the right to make a representa¬ 
tion, but no right to be lieard by an independent trlbunah’^ 

2. The detention onlcr will be invalid if the rcnuirenients of this 
clause are not cuniplied with if the grounds on wbicli the order 
has been made have no connection with the order, ot liave no connec¬ 
tion with the cirmnistanccs or dasses of cases under which preventive 
detention con Ed be supported,^' or the grounds are too vague to enable 
him to mate the represeatatlon-'* 

3. Wlieii an order of preventive detention h challenged an the 
ground tliat it contravenes Art. 22 fS), Ihe t|uestioTi for determination 
by the Court is imt whether the pciUioder wslli in fact be prejudiced in 
llie matter of securing his release by his representatioii, but whether 
bis constitutional safeguard IxaA been {nfringed. Preventive dctcnUoii 
is a serious invasiDti of personal liberty and such meagre safeguards as 
the Constitution has provided against the improper c.^ercise of the 
power must be jealously watehed and enforced by the Court, 

The snffieieney of the particulars conveyed to a detenu is a justi¬ 
ciable isane under cl. *hc test being w^hedter they aro sufficient to 
enable him to make an eScetivc representatioLi.** 


J3. Tho maKimum period now prescribed by llA of the P, D, Act 
is 12 months from the date of detention. 

14- P'rcwi Part V. Sujsdf.* Ccnlmi Pritatt, A, 15*54 AIL 315. 

15, Lai v. Comiar. a/ f 19511 C-W.N. 42- 

S6, Gpi^araji v. State of Madras. S.C.R. 83; (1956-51) C C. 

74 IW). 

n. Ram A^rMian v. o/ (1953) S.C.R. TJS : (1952^1] 

€.C. 317 : A. 1953 S.C. 31S, 

iS. Shitban Lai v. State af rt954) S-CR. 418. 
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QrQUIuiA And whAt to bo 

Ih, from 

doif^n'r. th^’™ Ihc anthofilics to ocminuiikatc to ihe 

tfi inriirat> ^ *i,‘ j***! ^rJcF of dcccntion bat been made, t,t. 

to Inmate iJw ktnd oi prejudicial activity the drtenu i« being iaatwteJ 

**' *!i* fnmisb snfiicient facta or^rli- 

S^rt j ^^'Iwrities under the secoml^^i 

detetittc tlie earliest opportniiiiv^f 
makinj; representation , for, mthnnt jetting iniiirmation^ ancient to 
mate a representation against the order of detention, it is noTSible 
for the man to mate the rrfir»rrtrdli(ni nt qjf,^' Hence, a'wVson 
’* entitled, 10 adclIUon to the right to Iiave the gionnd^ 

« !£ particulars 

fo ™hirhim^3?„L“ eircnmstauces permit foraisbed to him as 
1^,1 ® representation against the otder of detention 

and the Sttffieieney of partiitBlara witveyed in tlie second communicat on 

f they ate TttSm to 

eimble the detained person to make a representation wtilch on beinv 
considered may give him relief,*' “‘“S 

i? "““lection between the obligation on the 
authority to fnniisli grounds and the right given 
o tlic detained person to have an earliest opportunity to make liie 
rcpresentatwii the test to be applied in respect of the con^nTs of ihl 
^fountU for the two purposes is quite different. For the firit, the test 

wL;V® *? the aotliority: for the seiond the 

test IS, whether it is suflictent to enable tlie detained person to mate 
the represetitagon at the earliest opporiunitv,” ^ ^ 

obligatory upon the anthoritv to disclose aji 
th“" he had tlie privilege to'w'ithhold under 

w' authority must, nevertbeleas, furnish infomiatioii "affi- 
tient to enable tlie detenu to make representation, if the partiruinTs 
,nppl^d we« not snfTioent far that purpose, tliere was a violation of 
^ (£b and tile deienn was entitled to be released, ‘Parffoiiar,' 
ay, howcycf, be furnished subsequent to the coniiuunication of the 
t!^nnd^ hconimnnicated no new or uddflfuna^ 
Tr-'' 1 ^ f“rnislied.” In bVagurij iasc=i it has been lield tliJt 
li^mit Kfr Vho’n“ "" nwesMry in order to make tbe grennds intel- 
pur^sc Of making a representation at the earliest erntrar 
® parbcdlnrs also must be furtifsllrd ‘as SOon as mav l^^so 
that the nglu under ,Art, 22 {«) may not be defeated. "J' « > s® 

,,,^*■,- 1 *^“’'“''^ ^* 1 ^'’"*^^, with tile speed V add it ion of such 

particnlars as would enable the detenu to make a representation at the 

Wh»t ti m fTfiiinti. 

■,li.tli ■. mllc in u ,ni,l,k iIic d«inu a, imke'.S tliSS.^ 'iliiSI 

IS: S "SAVi '?'"«•*”» C.I. 

21, L’jagar v, 51aJe o} Puii/ab, nesbsi) C.C. ISS, 
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5«nlatioa/* A oi>iiimiiqicatioo which is not readily intelligible ty b 
taymaa witboat lege) aid, if vagne.** 

2. The qae^tion whether the grounds luntiGhed are vague or aot* 
has to be detemiiaed on a coDsideTatEon of the circnnistancea of each 
case.” 

ParticuiaTS of things whkh the f»crsoii apprehended to do ia the 
fntcrc cannot be given, in the very natTixe ol thingA, with as irmch 
qeaniteae&s aa oE events wduch have already taken pLact."* It is not 
necessary to indicate tlie obiectioiLahle passages of the alleged speeches 
deitvered by the detena of their time and place and ^eir general 
itiiture and effect are slated.^ 

3. If on reading the gronnd fnmisbed it lA capable of being in- 
leUigently understood^* and h sufficientty defiiiiEe fo enable the detcnn 
to make A representation against the order of detention, it cannot be 
called vague." 

4. The constitutional requirement that the gtnnnds must not be 
vague, most be satisfied with respwt to each of the grounds coninmni- 
enttd to the person detained subject to tlic claim of privilege under 
cL (QJ of Art. 22 of tbe Constitution. Where any of the several grounds 
cnmnitiuicated to the detenu Ls, vBgae, tliere is nn iurringeinent of 
Art, 22 (S).” 

5. If the grounds lure not sufficient to eaitsble the detenu to make 
□ representntton, lie may* if be likes, ask for particulars uhkh would 
enable Jiint to make a representation/* If hq does not ask for such 
particulars* hia inatiiion may, in partLcaiar cirvumstanoes, be taken 
into cofisideratinn in deciding whether tSie grounds can be cousideted 
to be vague/ 

[u-Aiancei. of vaguc growcfdi. 

Subject to tho foregoing general observatiatif:, the following case^ 
may illnistrate wliat grounds have ur have not been Imld to bt i-aguc. 

<AJ In the follow^lng cases, the grounds have beta held to be i-agne> 
■"111 pnrsttdnce of the policy of the Commani^t party, yon are 
engaged iii preparing tlic iruiises for' dolent revolutionary campaign 
and attended secret party meeting'; to givu effect to tins profiranime/'^ 

2r ^'You tried to ert^ate public disorder fiinonRst letiantA in t^na 
T^hH\ by circulating and distributing objectionable literature issued 
by nuderground coiuuiunista/^" 

'‘That you along with your associates have been collecting and 
are likely to collect amis mid anitiiunhiutLs iilegaLly for illegal purposes 
^and ilkgal aclivilSes/' 

I/cy, the grounds were Loo vague to esiahk the detenu to make a 
rcprescntatFoil 3 it did uot mention eitlicr the time when or the phiee 
where or the ptLrfKi^s or activities! for ^vhich the urms were collected/ 

4. Siinilarly, where the grounds Eupplied nlleged ihnt the petit ionp! 
wus a member of I he Couiniuiiist Party and is likely to go uudergtound 
lo further the plans of the CommntlEst Party, I'fr., COmUii^isEotl of sabot- 


32. v, .State of ll'.F., {1951) S.C.R. 212 afSb 

23. Ram KiishAtt v. Slate of Delhh (t955i S.C.R. 70ft. 

24. Slal€ Of Bombay v. .ffuia Kam, ri951) S^C.R- 167 iiS4\. 

25. Wnrriik v. StaU of A, S.C. 1335 ^34i). 

1. Ram Sit^gk V, StaU of Delhi, A, |95l S,C. 

la. D^Souza v. State af Bombay. tl95€) S.C.K. 3S2 (J-Wh 

2. Ufagar .Shrxh V. State af PMu/afi, (105(b5n C.C, 155. 

3. .Sujhifia v, C;3ninjfjjionfr of PoStee, (19^0) 5 D.L.R^ 2^2 (Boui.)+ 
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ap and viotence, h^W, iha( thf were vague for i>n]isa.ian m 

siiRti* wliciij and ViiJioiti he was ^otpg' tti- 

, . the detenu wu said tg be "oi a desperate character" and 

bis political creed was said to be Comiannisni,"^ 

allege that the appLi^nt's ‘local repuiatioa is » bad tlmt 
lie 2 b kntiwp as A &inngg]er apd pr<iJitccr^r* 

r- 11 fi?'" anioggling cloth and Other aapplies esseii- 

and vague fur wont of particnlnrs as to dale 

“Ijffi* that "^1 murderers and all hadmashes meet at the 

•’* members of his party are schemas 
iind do au ciikivatigii Hi'cmstlves/'* i j s 

iHl On the other luind^ 

Where the i,-Toonds furnished to the detenu staled that "he 
111reatened public pra« and tranquillity m a ctrtatn district bv arcing 
violent metliods specially among lie Inbonr classes and iliat his'spe^hi^ 
at public meetings and demonstrations were prejndicSal to ihe^ain- 
temintx of Public order in that district*^ hey, the irrotiiids commiinj. 

detenne to mahe^a representa^SnS 
«iion ” object ronabie passages in the communi- 

the Petitioner waa a member of 
the Comnmnist Party of India whicli was spreading a doctrine of 
Violeuee to acquire power and that though since 1950. the party had 
iMeit divided into two groops bv clianging its draft pragnimme, in fact 
in camonfiage and the party was carrying yn Itml 

inefU^m omiasirju to 

mentLcin to Ui'liidh j^roup the P^titianrr belonged,*' 

3. Wiicrc the ^fround stated— 

irirtv^of^Sn^di'! gj*rations of the Comnitmist 

^11 ^ ‘ ‘ * Which has for Its oh]tct cottitni^sioti of rintine 

rEs«' 

the tgiTicntcd trouble amongst 

the peanuts of the Howrah district .... and amongst tlm tromwav^ 
infii and other workers at CoJentta/" ^ waj^ 

and in c^tittnation uf these gronnds, instancea nf mcetittn nml 
processions willi dates were fiimtslted, illustrating the attcmi^ !□ foms^ 
trouble amongst workers, hftd, the grounds w4e not v^^e.- 

4. Where in tlic gnmttcis it was stated, that witli a vii.w t,, , 

judice the relations of India witli llie Portuguese Guvernmeat and 

Gie sMo rity of tad in, the detebn was carrving oa esnionaee wiih 
fitianoal lielp given by tlie, Portuguese auHioritics ii, Goa, coll^^toJin 
security atfangements on Uie border! L'id^ the 
gf funds were not vague by reason of the details of the finaticia'l aid 

Kufoinoni V. jrAe .viaie, A, last) Orissa 30 
.Insnia V. jtafe, a. ISflt Orissa 27. 

Samaiifoj V. Coiltmr. o/ PoUee, A. 1955 Cal, 36 i»9t 
Bahfouar V. JSIale. A. 1951 Simla 157 . * - ^ 1^»). 

Panmram V. A(aie, A, 1054 Penj. 133. 

‘.n Govf. 0/ .■Israiii, A. I9S0 Ass.-iin m 

10. K-nm Nfjigg V, Slate of Delhi, (IM(kSn c C tsi ■ \ IDSI c r> I-C 
V V, Stole Of Sibar.^ieK 

- nra^aifa v. State of West Ptngal, (1050-Sli C.C. isi. 
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cf tlic length df the period for which the deteud was carrying on his 
Ectivirtea not ha^ng been given, particularly bcCQnse, living tegard 
tn the iiBtDie of (he activitTEa and the stra.in^ relations betu'een India 
and Gm. it was against the public interest to disclose Inrther parti- 


What 14 *71 ^irrcleTAiit' ground. 

A grontid i^ irretevant if it is not refovoTit to anv of the circuni- 
fitnneea under which preventhe detention can he made [nnder Qr 3- of 
tJw P. D. Act, read with List I, TSntry 9 and List nr, Entry, 3].“ 

Zr Wliere the contention is tliat any of the grounds of detention 
[s irrelevant or vague, the grounds mast he read as a whole to see 
whether it is relevant. If tts relevaiicy uppetirs upon a reading of 
nEJ the gTounds togetlier^ the detention cider would not be vitiated." 


/rJuff riztfoii. 

(f) One of tlie grounds in the detention order was that the Petitioner 
liad used hja position, as t|ic head of the caste, to ini!rease hi^i influence 
over the residents of the area, and had created a band of obedient and 
tr^ted associates, by infhcting fines and eKConimnnication upon those 
whQ disregarded his wishes, tt wajs contended that this ground was 
irrelevant as it Iwd no conneertion with '*ecnrity of the State or main¬ 
tenance of public order",—the Fctttioncr having esccrcised onlv snclt 
Ijowcts aa iKlonged to liini as the head of the ctiste. Hcfd^ it was not 
iffelevnnr, inasuiuch an the gmnnds read as a whole indicated the 
charge against the Fetitiontr that he aimed at setting np a parallel 
Koverniueiit in the area and that hi order to achieve this end he did 
vannna acts such as intimidating the workers witii threats of niordvr, 
and his own workers and associates will] penalties, unless thev carrieil 
oat hia wishes.^* 

(E) Where the first ground was that the Petitioner, at a public 
meeting, "'vented feelings of violence against the Prime blini.^ter of 
India" and tliat "Sliri Nehm should he murdered if tttcessaiy"^ for 
having turned a deai ear to the miseries of tlie refugees^ uml the other 
grounds were tJiat hf! c-vhorted the audience to "hoilcl up a strong 
niovctticnl: against the imptementatiou of the Kchm-Koon Pact*' and "to 
rouse passions t>y alleging that the Pfiitnj Minister hud no sympatliy 
Tor West Beiigat", hetd, tliat the Latter inp-onnds must ^ read wiui the 
first one and, when read, they canid not be said to be irrelevant 
tn the inaintcnance of 'puhiic ordcr'r^* 

When one of Hrrerwl groundi u IrreleTaiit or vagne. 

1. Tlie constitutional tei|iiirement of ch (5) must be satisfied In 
respect of eacli one of tlic grounds cnmmuriicatcii to the detenu, sub- 
jecli of cuTtrse, to tlie clairn of privilege under cl. (S),'* 

2^ On tills pointy there is no distinction between 'iTrelcvant' and 
"vague* grounds. 

'fliu-^, 

If opiy of the grounds or reasons that led to tlic satisfiaction be 


12 a. D\^auza v. .SMi o/ Bambay^ 11636 ) S.C.R. 3 fi 2 . 

13. ^o^aiaii v. HSlflie o/ Madrai^ 09^30) S.C-R. SS 

14. ^hauiruo v. H. M, Thaiin, {mZ} S-C-K. 633 1^951 : 

C C. 314. 

15. ^\lr€sh V, StaU &f B., A. S.C. 1335 

la. Bum Krlthan v. .State of Detm, (IK3} S.C R. 703; 11952-541 C C. 
317 : A. 1^50 SX\ 318. 
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'irretevaitt*, tljc detrati&tt wonld be invalid even if there nr* other 
retevont grounds, because it can never be certain to what cjitent the 
bad reasons operated on the authoriij' w wLetlier the detention order 
u^ald iMvc Iwcn luade at all if only one or two good reesojis bad been 


Jilu5lra4faM. 

a- ^*3 imptifined aider of the detainiEL^ auihurUv mtti- 

two gTuutidfi, that the aflivities of the dfjttnu were pre- 

jadinal to fuj ihe maiTiteiumM ol supplies to the (.'OitimDuUv; 

W the uiuinLcnaace uf ppbHc order. 

.1 T**® Board, to which the case was referred, did not uphold 

tlie aeientiou on the first grcmnd, vfi, maintenance of supplies esscDtial 
to the community (see s. 3(1) (lii) of the Preventive Detention Act), 
and ^e Government revoked the detention on this crootid, bnt con¬ 
firmed It on the other gronnd, vi:,. maintenance of public onler, 

Wr^ld, ^e order was vitiated as so^ os the Govemiuent admitted 
that onf Df the two groands opoti which the dttaininjr paEhnrity had 
acttdy was PQii'eKiBtcnt,*^ 

E0«-t of voppljing ^undft. 

1. Wh^n ttte grouudjs snppHed to tli« pclitiancr at iht tirac of the 
oraer 0 ^ ^ rag^ae (apart from qaesliohE of technical defects^ as pre- 

detenn i* make a rcpresciitatioii, the capstlt^tioual right of 
I ni&hc a repfc-ienutton at '^thc earliest opportimity'^ 

iJi^ngcd and this reuders the detention order roid 

2. Tf, homiivcTp ll appears that the ^toiizids were known to the 
petit»Dner and that he was not prc^ndiced by any defect in the 
cnmmnnicatcd hy the antliority, he CAnnot obtain Ins release on acconnt 
of such defects/- 

3. Similiiriy^ where the detenu has already made n dEtalled repre- 
F^iitaLion to the Advisory Board, it is not open to him to contend before 
the ^onit that the grounds were so vagne tliat repre 5 enUitiou was not 
possible. • 


d.. (Sj J D..i4:retion of Birkhoirity not lo di-icloie facti.. 

1. While it is obligate^ upon the .mthority to disclose all tlie 
grijaudj the detamin| anthonty has been given an nbsoInLe discretion 
to Withhold facts which It wonld be against the public interest to di-w 
close, afrardYng Iq (Ik d^Ihiopj <?/ such auth^rUy?^ (Set p. anfa]. 

2. The Cemrt has no power lo impose Its opinion as to whether it 
IS agamst the pablic interest or not to disclose any nartictilar fart fir 
fac^ Once the authority refujes lo disclose any fact or facts in the 
•public interest', the Court shall have no power to drclarc that i 

not against the public interest to disclose those hacts.'** 

n. Shib^n Lai V. BtaU af V. P,, (tRS4) S.C.R, 4lfl: C C. 

I^aarkav^ Stale n/ /. ^ [19561 S.C.R. m t A. 1957 S C 1^4 

State of ^mbay v. Atmaram. (lasij S.C.R, ley: {iWsii CC 
1.^: i;/ajfar V, Slate of Pttnfab, (19W^1V C.C. 155 

Of fndfa, (lfl^> Vc.R. W ^ l v. 

19. Ram 4dhar v. SiaU, A. 1951 AIL IS. 

V sijiiir of l(ydtraba,i, a, S952 tSfi 

2L DSou:^ v. Afale of dambay^ ( 19 ( 56 ) ^.c.R, ' 
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sccirfa^bfi!?! to the detaining autbnritv not to ditotose 

uTt SSVh?r&*t 

j-uSS-r; KX"£.x is 

been stated ts msofficicnt /or mokiiig a ttpr«eataiioa.™ 
the public m(eres«,-ihe auth<»rities are bowd ^ 

^^lJ^,«s 5 sgt«S 

■^■.^‘psrs-sss^js 

com|uufearto%e*^ 

e detenn, feeling the grounds to be vague, asks for further particuhu^ 
Cl. (7)r Power of Parliaioent. 

has 'ill* !”"?'■ 'Oj'frrred by ttie present clause, Parliantent 


preventive detention act. 19S0 fiV OF 1950). AS 
AMENDED BV ACTS L OF 1950. IV OF 1951. 

LXl OF 195a. AND ACT 54 OF t957. 


An Ael to prmfSde for pnvtaUve dtUnlion in certain cases 
matters connected thereTctib 


Be it enocted by Partinmeot as follows;_ 

(21 It c.ttcnda to the whok of ludm i 

escenf *° “?*• St^le of Jamiim and Kashmir 

"*'“^** proytsiens of this Art relate to ore. 
the al^urSv "ith defence, foreigti affair^ or 
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^33 It shall cease io have edect on llie 4a v a/ Dfteppptw/* I960~* 
save as respects things daHe or dmitted to be done before that date. 

2^ DcEaltion —In thi^ Act, unless the eonie^st otherwise requires,— 

<a) Stale €overnnient" means in Telation to a L'nion Xerriiuryj 
the Chief Com njtssi oner ot the State; 

(b) ’'detention order" means an order made under section 3 ■ and 

(c) ^*ap^ropriaU Govemmgfii*' aj a dcteniiQn ardcr 

fpipde fey tJic Ccutrui or u perian dc(alwd npsd^r jKcb 

order, the Central Cot^erniFiCHf, and as rcjffcfj a detenfron order fpiadc 
by a ^iatif Coterpiwicnl or fey an o^eer jufet^rdinalr: ia a State Gavtm- 
Tncpif or as re sped s a perian dctaipfi^Lj uitd^r such arder^ the Sljte 
GaiernntfffiL 

3. Power to m«k« order* detBiBlDg cert&in perton*.— (1) The Cenitul 
Govermnent"^ or the State Govtrniutin^* may— - 

(a) if Satisfied” with respect to any person that with a view to pre¬ 
venting him from aclinj;:^ itl any muuncr prejudicial 

{1^ the dulencre gf India, the relation of India with foreign powers/^* 
or the Kccurity of India^ or 

{fO the security of the State of the muitllenuuce of public order, or 

<Wf) the maintenance of supplier and' s-ervices essential to the com¬ 
munity i* or 

(fe] if Satisfied with respect to any person who La a foreigner within 
the meaning of the Foreigners’ Act 1940 (XXXl of 1946)+ that with a 
view to regulating his contiiiiicd preaeuce in India or with a view to 
making arrangemetit^ for hi5 e?cpdlsiofi troin Tndiu^* 
it isi necessary so to do, make un order directing that such persons be 
detained.^ 


23, Substituted for ’3957' by Act S4 of 3957- 

24, Leaving the determination of the oecessify for detention to the 

snbjective satisfaction of the Kxcentive ia not delegAtlon of legislative 
power. This is uccc&sary owing !□ the very' nature of preventive deien- 
tion [<#opalapi v- State of Madrai, (195(31 B.C.R. Ag to how 

for guch satisfaction cun be challengedj sec p- 134, drlfc. 

25, The nuthority tnnking the order of detentigu must state iii the 
order the (set of its salfsfnction that it is necessary to make the order 
of detPiition with a view to preventing tlic detenu from ficting in a 
manner prejudicial to one or more of tfie objects contained in one or 
more of the auh-clunsea oi a, 3 tt] fNflrCih v- Slate of 11., .A, 1959 
S.C. 1335 

25a- This expression includes PokisMin thongb it la not ti ’foreign 
State' v. Unfopi of tndta. (1969) tPetn. 179/59)]. 

L This tadii^ has lieen interpreted as disjunctive ^Duyatianda v. 
State of Bihar, A. 1951 Tat. 47 (51)], 

2. CL (il0 Is an independent clanse aud is not to be read ejitsdem 
fttncHs with cl, HOr Hcucch a person may be detained for the main¬ 
tenance of Euppiie-^ [^-JT * to suppress blaekmarketitig or hoarding] , 
whether there is any likelihood of public order or not [Davapundn: v- 
Slate af Bailor, A. 1951 FaL 47 (521], But adQlteration of' faod-stnffs 
is not covered by 'maintenance of supplies’ fjVffjhri'iar v. The StaU^ 
A, 1951 Pat. 134 (F-B.]], 

3. Validity of s. 3 M) (h) ha* been upheld in Hans Afidhar v. 

<1655) 1 S.e.R. 1255 iJ2S5). * 

4. It is contrary to the scheme of the Act that the period of detention 
ghabld be Specified in the initial order under g. 3, befnre the case wad 
placed before iha Advisory Board. If such period ifi hxed in the order 
nnder s. 3^ it i* void [."^falihaFi ^fFigh v. State of pgu/ab, (3952) SC R. 
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(3) Any of tlie followNg officerSp n&meJy,— 

(oj District Me^istraieSp 

[h} Additional District speciallj empowered in tliis be¬ 

half by tile State GoteramcnE^ 

(c) the C^mmisiftmer o/ PMfee for B&mbav, CalcuiUi^ pr 

fjydc riibad. 

tdj Ciylkctor fn ihs: Sl^l^ af Hydirabud, 

may if ^allsded as pirn'ided In fitib-cladses (2| and (3) of cUms^ {dji of 
anb-section (1) exercise powers confeiired by the said sub^ectiOQ, 

(3) Any order U mjde iindfr seeffow by a pi offi^xr men- 

ironed in rtib-^crffopi {Z} }te simll f&rthKiih^ repe^rt the fact to the State 
fxdt'Cp^piiriii to he is ^ubordituste log^il^r with the groundi*^ on 

£Ae prdar Irai been made and such aNirr /^jrtfcdiarf as (n his 
opinion imve a bearing oit the inaE^cr, and no jmIi order made after the 
comnienccmcnt of the Preventive Detentim {Second dnietidinenO Act, 
195?^ ifiail rffHdiH in force for ffwrr: tweivc days* aftcf the ninfaln^ 

iitercof unlffi fn r^r^^diiitrme fl Aai fri-cn approved by the Stale 

Caf^TiiPnctfl. 

(4) When any order is made or approved by the jjfafa fJoi-i^rpiinrPif 

iipider this section, the state Government shati, as soon as may be, report 
the fact to the Central {xOfcriEpitcR^t ‘aith grounds on nhUH 

the Order ftfl5 biffpi made qptd such j^artiVaidrs as in iJtc opInioH 

of the Stale Goi^ernment !>ate bearing on the necessity for ?be order. 

3A. Esceution of detentien ordclrr. —A delenlton ord^^r mdv 
rxffated at any place in /isdta tpi the manner prervided for thr exeiulfan 
of a^drrdiit5 of arrest under the Codt of Crfiiifpio^ Procedure, lS9fi f.4ct 
I" of legs)/ 


'Fortbwitir means imniedEately. Bnt where owmj^ to circum* 
statieeSp dot due to any aet or defaute of the olHicerp the ol^cer was not 
in a position to make the report to the Government; the order of deten- 
tion cannot be licld to be idvabd for contravention of s. 3 (3). 

V. CowfPtr, of FoHce, IW7 !S.C. 2S (JJ). 

6. Wliile the object of the commudtcatiDn nndcr £_ 7 (I) is to enable 
the detcnti to fflakc a teprefiedtation^ the object of tbe report to the 

or Central Hkjvernmeiit andcr s- 3 (3) or (4) is to enable the 
Governmedt to satisfy itself whether the detention should ^bc approved- 
Hence tlic conicndn.ication ondcr s. 3 (3) need not bo a formal docddient 
tike that □ndcr e. 7(1); there is a snUicient eoniphancc with s. 3 (3) 
if the mntcrials on wbicli the order was made are communicated lo 
the Government [.VAaotrao t+ [Xsl. MaHstrate, A. 1657 S.C. 23J, 

On the other handp the objects ol tlie two provisions beinff dif¬ 
ferent, I he particnlars connnniiicated to the Government under s. 3 (3^ 
or f4) may contain such details uf facts «s may not be codimuniented, 
in the public intere^if, to the person detained [Sar^sk v. of 

ir. B., A. 1656 aO. 1335 fWJ)]. 

7. A person who is detained beyond 12 days without an ortler of 
oval of the S^tate Govemmeul if^ ent Filed to be released fortliwilh 



iumrnsingh v. The States A. 1957 Raj. 5]. 

S. 3A does not curtail the cstm-le^tprial jnri&diction confeired 
by B- S and docs dot imply that a detention order cannot be executed 
outside India* bv Inttiic of an aj^eCment nr trtatv with the ferei^ 
State concerned {Oour Gopal %\ thief Secretary, {1953) 56 427 
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p1ac« afid ccDiiitjon of detenUon, — 
rf^Qn fM raped oj ip^ioppi^ a delention ifrder has been tmde ifiaU be 

(a} detained in tuck and under such t^yndHions, fH- 

as ia dfscipiine and H'IIJt for 

of discipline^ as Gai’'£rjvr7]epi^ maVji by 

or special order. Specify; a,id ^ a- 

(b) iu be remot'Cd from one place of deUntian to another place of 
deientlon U'hetJier ^'/ffrfpi the same State or fn aaother State, by order 
of appropriate Goventm^nl z 

Provided ^j^dr^ Hi? order shall by a Stale C^t'^niui^Pif pjiaiJt'r 

ciause |b) for the removal of a person from one Slate except teiih the 
eottsent of the Covcnunenl of liml other State. 

o ordtrt bQt t0 b* lavblpd w laopcrAtiT^ «ii ecrlAib 

sroimjii.— No cT^lf pi^^^fi order sHail be invalid or Inoperative mewely bv 

rfOJOJI — - " 

{a] the person to he detained ihereuiider is oulildc the 
of the lemiorlal farisdielion of the Govemmenl or officer maklne ike 
order-^’^ of * 

(b) place of detention of Ju4;b outside Ihe said 

litnrtf. 


^ Pawm in rvktfoD I 0 mbfcbniliiiff p«mii«. ^(11] If Hie Central 
Gflvemtiieat or tbe State Govcminent or att o^cer specified Sr aub- 
aectEOn {2^ of Boctioti 3, as tlic ca5« may be, has reason to believe Hint 
a I*ersoa in regpecE of whom B detentldn order has been nsaiie has 
absconded or h concealing him-^ctf so Uiat the order cannot be ei^ccnted 
tliaC Government or oOiccr may— ' 

(a) make a report in wTiliug of the feet to a Presidency :^[jigislrato 
c^ a Afe^ifltrate of the first clflss living jorlsdictioli in the pfece when? 
the person ordinarily reside*; rreI tlicrenpon the provi->ionA of 

sections &7p 8S and S0 of the Code of Criminal frocedare, IS^ (Act V 
of l89Sh sliall apply Sn resficot o£ the said person and hi* propeitv as 
if ilie CFTdtT directtn^ tljat he be detained were a warrant issnedT bv' ilie 
Magistrate j 


Ifc) by wder iiotificcj tn the Ogiciat GasetU direct (be *aid Derion 
(o appear before snch officer, at finc1:i place end witlltu socll ncrwil as 
mav be speafied m the order; and if llie said person fetU to comnlv 
jriih sneb direction he sbali, uniejui he pro™*! it wea not tMissible 
far hini to comply therewiili and lhal he had within the period s^ked 


^ 9. Foifaro to mention in the detention order the place where he 

IS {foiiiR to be detained does not render the order invalid. Where tliere 
IB a i^hd order far detlinin;; the deteutl. tile abwnCe of a valid order 
direclittg III* deteutton m a particnlar place would not comoel the 
Loart to release tile detenu if a valid order direct iUK that he be ifatained 
in a paHiciitBr place ts passed bv a proper anthoritv before liis release 
LFraiifad V, Slnlc of Ponilhiy, A. 19H Bonj. | (fi)].' ' release 

th. c*‘nfera extra-tcfritorial jnrisdirtinn and antliorisies 

the Uinkmg of an order of detention even thongli the n(.«fin"S; ^ 
defamed is outside the Jurisdiction of the Govlrnnient’^^^h.e tb^ 
*J!'^^^i~aild even when he is in fareictl tcirltorv i Coer ire a., t 
^srrrlarv, tlBK} 5B CWN A27 f«^l tV- i LO'Jlirgopal v. CMtf 

(iftspi «ynrZ.R^7h’««tn liatr^rnlV^ ^'1“" 

territorial nathoritji' to malsc an order of detention aeniiilf 

residing outside the State has been snpersed^ nm^, 1 

s, 5 of the P. D, Act in 1651 J«rs«icd by tlic aniendmeut of 
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111 the ordtr, ^fonn^ tlie officer mentioned in tlic order o£ ilie leiuoii 
wbidi KJii^»;cd coni|ilianee tliereniih iiupo^ibte and of his wLereabouti. 
be ponidiabic wiih impriMuuiert f« a term wliicli may exLenil to one 
year or wiOj fine or with both, 

Kotrt^tending anything contained ia the Code of CriiiiitiiLl 
P^dure, (Act V of l!^), eifery oETcnce under clunae (6f of auL- 
sttrfeion (I) filial] be co^aixablc. ' 

7 . Grauodt of «Her of detention to bo dUeJoaod to per»n» 
affected by the order. —( 1 ) \^^len a person is detained in ptiraunnce of 
a detention order, the aatliority making the onier" slmll, as soon as 
may be, but «o( \uUt than five doyi /run* the dglr o/ ^eUnliaR, cotu- 
tnuntcate to h[m the gTounda'■ on which the order has been made, 
and shall afforf hi in ttie earliest Opportanity of making a renreseatn- 
tion ag.itRst tlie order to tiie approptittU Govtrnmtnt 
, sub-settioii (I) shall require the nuthoriiy to drscluse 

tacts winch it considers to be against the public iuterest to disclose. 

AdvuoTT Booid*.— Tlie Central Got'bnunent and 
each iitate Ciorammcnt isLall whoueicr necei»ary, constitatc one or more 
AJvisory Boardjs Eor Ibe purp€>sefi qf this Act^ 

12) Hvery such Board filial] ton^iist: qf Ihre^ persons who are or have 
or are qualifted to be appofnted aa, jadgea of a f lEgli Conri, and 
such pcTsqiifi ilial] be appuiiiicd by the Central GovernnicDis os the 
case may be." ' 


: ^ fioh rtiqnEre Umt the coiimiiinicAtioii of flic grounds 

must he made directly by the authority making tJic order. The cam- 
muniLutioia may be made throuigh recognized ch^nuela prescribed by the 
adniimstrative mks of business [Ufagar v. MaU 0 / {1550^51 j 

c.c. Nor la tbere anything ift-miig if the order qf detention h 

made by one District iMagistrate and^ on his trans^fern the grounds an? 
eonimunieatcd by lits snceesJior [In re AfugaiiiaC A. I9]^| Doin. 3^]. 
cf ^'■«rbal cottituunjeation Ls tmi suitcient [/nder .*^iiig]i v. Ttu 

AfiJie* A. 1952 Pep&n 61 J. Failure to comnmnicatc the grounds withtn 
^ tlie detentioo illegal [SiaU 0 / Boniinty v. d^iiaram. A. 

1951 S,Cr 357Ji 

13 . 'Grounds^ in this conext meaii^ gome thing more than a recital 
m the ground of fiaHsfactioti of the aulhodty as contained in anv of 
the stib-cls. of Sr 3 (If and which mast be given in the order il'scif. 
pic grnunds contemplated by a, 7 .ire ttic conclusiom of fait wJdch 
liAff led to the passing of the order* Tlie order of detention it.Si?lf 
may eoiituiii Auch a recital also; but wlierc it docs not, s. 7 leanires 
tpt within a pcnocl of 5 dayi froni l3ie date of detention, such con- 
c.UHions of fact must be coimminEcntcd to the detenu to inform him 
of lilt rcaiom why he was being detained. Aguin^ if this comiimni' 
cation Joes not contain all tlie particulars for enabling the detenu to 
make liis representation, he may ask for further paiticalars and then 
it will be the duty of the authority to furtiish s:wrh particulars except 
those he ifl entitled to withhold under s. 7 (21 l.VurcfJj v. State of 
■ A. 1959 S.C. (f.34/^], lienee^ a mere cotninunication of 

n sutw:lanfie of fi. 3 M) is not a sufficient complKiuce with the reouire- 
ments of s. 7(1) [fbfdj. ^ 

H- This suh-sec. reproduces d. (6) of Art. 22. Where tlie Stale 
tabes rccouric to this provision, it must prove tliat the authority cmi- 
cerriecl was aatisded that it tvas not in the public interest tq disclose 
the facts which have been withheld [Sangappa v. StaU of Mysore. .A, 
19S9 Mys. 7]* Kven where such facts aTC dificlofied to the Advisory 
BoirJ nmlcr its direction, the deleiin is not entitled to have copies 
thereof IJaganmlh v. t-’nlon of fndia, ]]Wtl) S.C- iFtitn. l7«/5&]. 

E3^ Proviso to 3 . 8 (2) uiiiitted by Aet of E95^. 
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(3y Th£ a^proptiaU Goi^^rjimenl sIwJl nppftint one of Hut mtmht'fs 
oi th£ Adi^sary ti'ko ts or h^r bttn a [udge of a Ctfuri 

to be jl 5 ^^Jriiian, and in thi case of Pari C Stole appoinlmtni to 
the Advisory Boards of ony person ^ho U a Jttdge of IHe fJijfh Covn 
of a Pali A State or a Part B Stale te the dreviouj opprcval 

af Ihc State Government eoneemed t 


Provided noJHinA in rJii 5 subsection shall affect the power of 
an Advisory Board eomtituUd before tfttf 0 / Pre¬ 

ventive DeUnlian {Second Amendment] Act^ 19SZ, to dispose of any 
reference vndcr j^ctfapi 9 pending before oi such eomtneneemetii/*^ 

■&+ to Advisory every ease wAfre a detention 

order has been fnade under JPjIs Act, the appropriaU Government siudi, 
liUhin thiriy days from the date of detent ion under the order, place 
before the Advisory Board^* oOnstUuted Jjy U under section A the grounds 
on which the order haj been made and litc represenlation^ if any, 
made by the person affected by ihc order, and in case where the order 
has been mode by an officer, aiso the report by such officer, under 
sub-seellon P) of ji-irUaft 3*^ 

10. ProcediLF« pf Adritory Boud^v^U) The Advisory Board shati, 
after Considering the maUrtaij placed before it atuS, afUr caUing for 
smh further information as it may deem necessary frOin m appropriate 
Government or from any person caltcd for the purpose through the 
appropriate Government or from (hi? person concerned, and f/ in anv 
particular case it considers it essential to do so or if the person /j^ptc^rPKfd 
desires tif be heard, after Jp^adPt;: him person, 5 nAprra Us report 
ta the appropriate Government iriihin ten weeks^'‘ from Hir date oi 
detention ^ 


{2i The report^* of the Adviiory Board shall specify in a separate 
^iiri thereof the opinion of tha Advisory Board « to irAplJirr ar tint 
here is suffclcnt cause for /lie detention of the person concerned 


{2A) n Hen there is n difference of opinion nmntix Npn memhirs 
forming i/tf Advisory Board, the opinion of the mafority of sveh mm- 
bers jJiafI fre deemed to be ike opinion of ike Board. 


Noth]np. in this shall entitle ony person anahifit whom 

a detention order haa been matlc to appear by ony legal practitjoncr 
tn any matter connected wnUi the reiaranze to the Adviaory Board and 
the pTifMeedinga of the Adyi&ory Board and its report p ncoptincr' that 
pan of the report m which the opinion of the Advisory Boird la 
specifiedp BhBlI be confidential. ^ 


11. Aetlnn ^^pon the Report of Adviiory Boavd.— Hi J+i anv 
vhert the Advttory Boara has reported tiZt fn 

fufflcienl cause far lJu detent fan af a persati, the apprapriaU Cwtm. 


unte^ ^ ^ Advisory Board, see under Cl, ( 4 )^ ^ 

iV. Substitnicd lor fi. ft mnionded in 1951, hy Act T YT tm 

18. U BoaM foik to ».>bn)i( Ha Tepart%rithb in 

del«tin IK to be **( at libertv itnmtdiatelv rn,' 

V, Slate ef Funfab. fiwS) S.C.R. fiffll. ^ tiicrwftcr [Dfcof4aw 

19. Ss-. lO-l 1 do not n^pecifr what the Renort rtf iiin. aa - « 

shonlil contain^ besides th^opinlon. At anTlaleAhet 

Ihe Boar,! to j^ive iU etusanl « i„ a Co ^ 

;a,'nSMSr. sr-’» 


0/ 
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wsrti iiidy the ^rder** crrtil C4>iM ipeui; the deleftti&u of 

the: per sun concerned for su^h period it 

(2^ /n any case -where the Advisory Board Aaf reported that there 
is tti Opinion no su^denl cause for the delenUon of the person eon- 
cemed^ Ucc appropriate CtfterpiniifKt shall” revoke the ^j^iTp' 

and Cause i^ie person to he rcUased foriU^th. 

11 Ax Aluimam period ol d«teiitk&n, -(I ] The llldirffPiEiiPi 
for any person may be detained in pursuanoe of any detention 

order which h4aj bffH con/frin^it und^r jS£cU 0 .n JJ shall be t-a'eive tPicPpi^Fu 
from the dale of detention. 

(2) contained, in 14711 fl). every 

detention order Tohich JiiJJ twtPi Mpil^rTMCtJ i^ndirr /; tpe/pr« the 

of the Preventive DeUidion jdmtfntfppi^Pii) 4etj 

htaJfjf a s^usrter period is sped fled fit the order, cE^'-ntfni^^ 
r«FFia/rt ipi forcc the Jit day of Aprii, I95>S, t^ expiration 

of tvfclve mantht from the date of a'ftfuJiirvcr period of deten¬ 

tion expires iater^ 

(3) Tfipf provisions of iZ) have effect 

fpi^ aPi^-IAfnf ^Jifi ffppilrary in section 3 of the Preventive 

Detention (^iTpicndiPMrnt) AeL iSsa CVA'.YJF of bat nothing con^ 

tained in t?flj section affect power of lAs jijp/i«ro|7rfat£r Cover 
mtnl to rcvflfcf or modify fhtf d^t^nffopi order at any earlier iffiic, 

12. Validity 4u»J duTation of detention In cortain cA&eMJ*^For the 
ffiwjddPirf of doubl ft (s hereby decided fJiaf— 

[a] every deUntia^i order fii force t^re rom^aepicfipi^wf of the 
P/ci’rpitIvtf J?fifnli47ff (drPEffldtni^sl) Act', 1951^ continue i» force 


20. Tllcrc innat ha a formal ordet of cotifimialLon apd it nmst be 
made Vk'itliia a Tca^onable perioti from tfic date of receipt of the report 
oE the Advisory Ftoard V, ^Slate^ Ar Punj, 349], but not bejond 

najta; months from tlie dale of detention v_ State of Mysore, 

A- 1059 STys. 7J. Dm there is nothing in the Mction to reqaire the 
Governsnent to communicate the order of condnmitioii [PrahW v. 
.State of Bombay, A. 1952 Dotii. 1 : Afeai v. Stale of J, ft., (1957) S.C.K. 
6d (d7)Jt or the rcjiort of the Xdsisary Board [Sar/i* v. State, A. 1956 
All. 5^} to the detenu. 

2l In V. State of (I9S1) S-C^K, ^1, the Supreme 

Court belli that s. II (1} is not invalid on the ground that it autliotise* 
detention for fin indefinite periodp for, the Act itaclt being temporary, 
the detention will jiittoinnltcally lerminate with the expiry of the Actp 
nnd in Dattatraya v. of Doiiihay [A. 1952 S.C. IS^, it was held 

tliat the period needed not be spCkiiBed wlieu cornfimilug the deteutiou 
orderp Act LNI of 1952 lioa put a limit to detention for an iiidebnite 
period by providiagp in s. UA that when a detention order has been 
confirmecl, t|w detent ton will terminate on the expiry of 12 months from 
the date of detention (nnleiiiii revoked enrlierh 8. IIA^ ihiis, control 
E. I HI). Kor does Sx II (I | violate xVrt. 22 i(4) v. ^'nion of 

Iitdh, .A. 1953 S,C. 1631. 

22. By inserting s. ll Ap A^rt hKt of 1952^ far the Brat time^ pres¬ 
cribes the tiiaximum period of detention under the P. D. Act. TliEs is 
legisintion in parsunnee of the powrr conferred by AtL 22 [7} lb), p- 139, 
uji/c. S. IIA does not contravene Art. H of the Constitution iCodavati 
V. State of Bombay. A. 1953 S C 52J. 

23. S. 12 of the original P. 1>. Act* 1950 providei! that there v^u^^ to 

be no review in cases falling within s. 3 111 (ii), The scheme of the 
Ameiidmetit Art of 1061 Is (1) to esEend the benefit of a review by 
ndvisuTy Board to all cases [s. 9 (1)1 (m} *0 bind the dctaiumg 
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SHOUTESl CONSTITUTION’ OV INDIA [Art. 22 (7) 


'it** ■3fl OS aniritfifd 

fly Pft^jiiSva Diii-nllim ^4 Act, ipi 5 |; and 

fU 1 Sub^sccticn 

aL^i thl^iTiiJ-l ■'!/* ftuifttd shall (w deemid to 

affcci the XQimtty Of" d-Trriiffan of aoy jucJij ofd^f^ 

13^ Rev&e&tiea pf ci^IcBtlpn prder*v— tl) Wixliout pTvjgdice to tlie 
proi itijonji of Section 2l of the General Clnn.s^ Aot, jV of jftOTj 

44 ottentson ordei- rnay at any time be revoked or modided^ 

4 ii| tliat the order hos been mode by an officer men- 

sectiOT 3, by tins State Gorsnituent to 
winch tliat officer la bBborJmate of hy the Central Goi-ertlwtnt! and 
uotf^'ilhstandiu;^ thjii the order liasi been fiiade bv a State Gov- 
enimvot or by ibc Central GovcmiweaC 

„s^ir'^} reracatioH or exfiir^' of q dfiriiifon ordir rMl not (wr l!ie 
making of a fresh detcnltim order MtrJisr section J sjjaiwjt 'tije jrqnir 
pffion tn any ease srberc fresh fads Jidi-e arisen after the date of tevo- 
^otjon or oxpi^ o» 'j'hkh the Central (!;(r}-rrnorfn't or q Sfale CovrrFi- 

satisfied that itffh an order 

y.^1^' rele*M of pmont detained. — (U The abbfot'riate 

°"i: detained inpuf- 

-/jfirF*. ** for anv specified iterftni 

iJlArr ronEl|Ilon$ or upon fufJt conditions spe'dfied fii tkedir^^ 

accepts, and iiioy a( any time canctl hfc frlearf, 
Ifi? relrtie of any person under sub-seellon (1>, fft# 
to <!»tsr Utfo a bond with or 
ifir^jT/eflfan wndlttons specified In 

released under sub-seeiion ni ifiaH surrender Aim. 
sep at tbr IfPFte atteJ place, and fo the auikorliy, specified In the order 
df«ffiip^ All rtlfflit or caticeilinj' Uls release, as iirev be, 

ik‘ all bold sufficient cause to surrender blmscll 

I lirit *’*“'*’*" jub-ftftdOfl; (3h he rbaJf be punlshabte u fth 

or^-ffh"MM* faflsHrf to two years or a-fib /lire 

y .1 il? ifiA'sefifon (11 faUs to fuirti u,iv 

f!.J^ fntroserf u^wii ftfm Mider the said sub-section or in 

,nrf declared to be for/i^rd 

and any person bauud thereby sliall be Ifabif to pay the penalty' (herelf. 

_ IS. pTvteetiaii of Bct^sD. t«k<Fn under the Act.— No Snit nrvMi>M.>i 
tion or other legal proceed!iHga shall lie against any pefson for a?j^ne 
in good fnith do he oj- mteaded to be done in tinrsnatice of thia "Act, ^ 

nuthoritics to act in rnnforniity witli the report of tlie Board Fa II l‘S\^ 
-iKefsbiiun V, Slair of hfodraSt 1195!) S.C.R, (j2|,] s. (j 
*. Pf21 (a) lias b*en to hs votid as being a law 'snWamiallv* in 

utcordatice witli snb^cU. (a) and (b) of d, IT) of Art. 22 of the Con't? 
tfltior FAffstiFratt v. State of Madras, (19511 S.C.Ti 8211 Con.di* 

24. Til* above snl>!iectiaii was sabstituterl bv Act ‘L\l of las- fo 
the original s. U (2) wnieli was as follows t ' 

t ’’f <t tletention order Fhell not bar the inaVin., of „ 

fresh deteiltion order nnder s, 3 against tlie same twr-ion fi " 

! 1 -^*1 '*'^** '^* atwditiglv, seem that the intention tpf the* » 

Irflnnd the amendment is to confine the malting of a Vsh orrt.T f^“ n" 
ease where there are fresh faels jastifying llie ftes*i "Jlr " 

^Xliis i?tilH-sc£itioTi niAo overrides the m nn/f-nf 

Of JIOfFilwy 1952 s.c, lai, to the effccTth^ the ^ 

may esteild Uie wriod of detention, from time to timl autlinrily 

nver-all Itmit (If deration of the .Act itielf. ' ' ^ "Hl>J«Ct to tlie 
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Rij^hi against Exj^lmiatian 

23. (0 Traffic in human bdngs and begar and other 

similar forms of forced labour are prohibited 
ProbiWttr-n Of tra^ conIravcntion of this provision 

ami * be an offence punishable in accordance 

with law. 

(21 Xothing: in this article shall prevent the State from 
imposing compulsory service for public purposes^ and in imjKisr 
ing such senice the State shall not make any discrimination on 
grounds only of religion, race, caste or class or any of them. 

Art* £3: Proihibitii^n of tr*fEt in ktuama 

This Article ptohibils traffic in hnmMi beingfi mwl all fornis oE 
farced Vabour but aathofri&ea the State to LiupiMe compatsoiy ftcrsiog for 
“piibitc purposea*. 

CL (1): m kumnii beingi^ abvianjily* tiicladee traflic in 

TToinen and A Ihw^ far the suppressiion of such traffic would 

be valid by rea^n of the presettt Article even though it may restrict 
the freedous of business and prafe^ision guaraateed by Art. 19 (11 (g)." 

Torced Labour^ 

There is no begar or forced labemr within the inhibition of Art, 25 
where tiie Fetitianers had voluTtlarily agreed to do extra work by 
entering iolD a contract for additional remuneration and other benefits." 

Cl. (2) : Tliblic Pwrpn«c«'. 

The expression 'pnblic purposes' is n-ide cnongh to hiclude not 
only military* and police services* but also other social purposes. 

24. Nq child below the age of fourteen years shall be 
Piohibitioa of ein- employed to work in any factory or mine 

ploymeniL of children or engaged in any other haKatdons employ- 
m fBctortts, etc- ment. 


Right lo FwJflm Religion 

2S. (I) Subject to public order, morality and health 

Freedom of cons- and to the other provisions of this Part^ 
rtence and free pro- persons arc equally entitled to freedom 

propagation ol rcH- coiiscien.ce and (he right freely to pro^ 

ifsoD. fess, practise and propagate religion. 

(2} Nothing in this article shall affect the operation of any 
e.xisting law or prevent the State from making any law— 

[a} regulating or restricting any economic, financial^ 
political or other secular activity which may be 
associated with religions practice ; 


25. Fa} fiiihadJir v. Kftppcmferanfirr, A. I3S3 Col- S22. 

], *9fta»ra v. State ef .V, F.. A. I&59 All. S7, 

Z- r. Untan of fiidltf. A, 19££ CaL 49<?^ 

3, State Vr /erfltf^ar, A. 19*3 H-F* 18. 

Diaal r. PL Magistrate, A. I&58 Cal. 365 (372). 
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(f>) providing for social welfare and refonn or the 
tlirowin^ open of Hindu religions insHttitions of 
a public character to aU dosses and sections of 

Hindus, 

£x/ilanaii 0 R / —The wearing and carrying of fctr/Faiis shall 
be deemed to be included in the profession of the Sikh religion, 

EAfrianalrOR //»—In sub^dause (b) of danse {2), the refer¬ 
ence to Hindus shall be construed as including a reference to 
persons professing the Sikh, Jatna or Buddhist religion, and the 
reference to Hindu religious institutions, shall be construed 
accordingly. 


25$ Freedom- el eaiiftmeiico sud reliBioa. 

This .\rticte gaatADtees that a eitiien sliall Lave the freedom of 
consoeuee shaU have the right to prefers, practire and pTooagate 
religion, aabject to reKlrictions imposed by the Slate, on the follnwine 
S^nas--li) pobhe order, morality and hcaftli % (f() other pfovisions of 
the institution; (hi) regulating noD-retigioiia aetiv/ty associated with 
Kbgtons practire; (Iti) social welfare and reform; (c) tbronine ooen 
Hindu religmoe iostitiitions of a pnblte character to all classes of 

which this .Article imposes, every persou 
baa a fnpdamental ngbt under eur Coiistitntion not merdv to entertain 
sttch religions belief as tiuy be approved of by his judgment or eon. 
aciencn but to exhibit his belief and ideas in such overt acts as are 
euioiticd or aanctioned by his religion and fnrtlier to proragate bis 
religions views for the edifleatiou of others.* v r-s t 

Cl. (I) : 'Subject to public oirdev*, 

Tlte ^dom of religion is subject to the intcreals of p&blic order. 
*0 that it would not authorise the ontrage of the retigioos feeltnes of 
anotber class, with a deliberate intent.* 

‘Subject to the other provuion* of ibii Part', 

t. The freedom giuTaiiteed by cl. (|) is sabject te tbc power con¬ 
ferred ly^ the State by cl. (b) of this Article.' 

2. Since the freedom guaranteed by this Article is sabiect to th.. 
other provnsions of pert Iff, this Artfde does not exempt rel^ions 
property from the power of eminent domain conterred by Art. S] (2) * 

^AU 

The freedom of religion conferred by the present Article fs not 

cmifinfcd in citiEtus of Indui bnl exleinds to all 'oerfionii^ 

*»3'c‘^3"b;“S.”'iSicS i- 

«. um'T.'i/S'c.l/”""'’ «•<"" !'««•) 2 C.C 

6. «. Rm»/( LaJ V. StuU of U.P.. A, 1357 S C fiao 

= ct. fs™'-"' ’■ 

\ 
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Ta pfoim iiJid priK:tieii% 

Fr«d«Mii cqn5>cienet lAould be iiipaniDgkss unlts^ it were suppte- 
iiicnC^ by the rTtedoin of anbampcred ej£|?r«£&iDn of Sipintnat eoavic- 
ttou Iq Trard and action. T^tatten of tou^eicncc come in contact with 
the State only whcii_ they become articulate. \VTiiIe freedom of 'pro- 
fc^^&ian' means the right of the believer to state Itia creed in public, 
freedotu of practice mean^ his right to give it expre^siou in forms of 
pnmtc and public worship.** 

From this right would foElow the right to take out a religious pro- 
cessioup subject to re&trictiotia imposed in the intcreala of preventing 
a breach of the peace or obstruetton of die thoroughfare.** 


'Rc]igior.\ 


I. Arts. SS and 26 gnarantee the right to practise and propagate 
not only matters of faith or belief hut also all those rituals and ofeerv^ 
a lice whEch ore regarded as ttitegral ports of a religion by the followers 
iloclrmcsr ** 


course, religion ia a matter of faith but is not necessarily 
otheistic and there are well-known religions m India like Buddhism atid 
jmniSM who do not believe in God, On the other hand, though a 
rehgi^ nndoublwlly has its basis in a ^yslem of beliefs or d^trines 
which are regarded fay those who profess that rchgiou as conducive to 
their spirjtuaJ well-beings it would nut be correct to say that religion Is 
nothing else but a doctrine of belief.’" 

*'.A religion may pot only lay down a code of ethical rules for its 
luhowcTS to acMpl* it might prescribe rituals and oftScnaMCCf, 
tiroHles aiid iiiades o/ tporjhfp irlilrii art rt_^drdtd as integral parh 
feltptotu and ^lese forms and observances might esttend even to matters 
ot foed flcd dreas-^* 

^ "^ttelJgloDs practices or performaiicL-s of acts in pdtsuaqco of relt* 
gEO^ ljelitf are as much n. part of religion 0.-5 faith or belief in particular 
drsetnaes.*"'* ^ 

3. “^Vljat coqslitutea the essential part of a religion ig priinarity 
to be ascertained witli reference to the dqctrine:S of that religion itself,** 


If the tenets of any religious sect of the Hindus prescribe that offer' 
ing^ of should be driven to the idol nt particular hoars of the dny. 
tism periodical ceremonies sliould be perfoniied in a certain way at 
Certain periods of the year or that there should be daily recital of sacrerl 
texts or obiqtiong to the oocred fire^ all thcae uonlq be regarded a* 
parts of reiligioTi and tile mere fact tliat they invotve expenditure of 
money or employment of priests and ,«ervants or the use of marketable 
cooimodfties would not nuikc the in secu.laT activities partaking of a 
Commercial or economic character; all of them are religious practices 
and slioulcl be regarded as mattcre of religion witliin tlie meaning o£ 
Article 3e<6|.** ^ 


10. Commr,, iL f?. E. v, I^kshmindra, (1952-541 2 C-C. M; M9i&4| 
S.C.R, 

n. V. Stale of V\ F., A. 1954 All, 73C; .’tfanrar v, JJamoq, 

A. 1!^ P C, 36^ 

12, guare^hi v. State af Bihar, a. 10^ S£. 731 t739) - (19591 S.C.R, 

bZ9, 

V. state of ?iIyS6re, (1958) S.C.R. SSS: A. IWS 

255 , 
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Oei tile Dtlier band— 

{at 'riie iiacrificc of a cow is not ad obbeatory overt act enjoined by 
the Mnsitm MlilfionJ* 

(fr) Tbt rcjjhi to tlvirt members to a Conimittee for the adininf^tp- 
tion of Gumdwiira property eauiiot be said to be ft tnatter of religion 
lor the Sikbs.’^ 

(£j A power given to the Soord of RelS^iOdfl Trusts to modify the 
Budget reLating to a trust or to give dirtetsons to the trusiec* iu order 
to carry oif( the of foun^^r of IJie irwst (in so far as it is 

not repngmant to tile law governing snch trusts* cunnot be said to 
be an Interference wntli the fretdom of due obser^'ance of rcUgLous 
practices fn the ^aalPp or lemplo concerned.^* 

(dp Mkrrying a second wife during tlie liletiiuc of the first wife 
cannot be suitl to be nu integral part of Ybe Hiuda"^ nr 
ferigion. 

Cb {2} (a): fieope of Sttttc rcf^uLatlon. 

“\Aliat sub^b fu) of cL (2) contemplates is not State regnlation of 
fPie rtlights practice^ as Jurfi wbkli are protected unless tbey run 
counter to public henlth or morality but of activities which are really 
of an economicp commeTcial or political charocler tliough they axe 
associated wntli religkms practices^^^ 

Cl. (2) ( b} t Social Refonn. 

'Social reform' niearLs CTadicatinii of practices or dogmas whkli 
stand in the way of tlie country's progress as a whole but do not farin 
die tssvnL-e of /ehgion. Tbas/the Stnte may prohibit bigamy amongst 
the Hindus because tlie need of having a natural son by marrying n 
second wife on tlif failure of the first wife m get a son was not of the 
essence of Hindn religious belief^ as the pnrpo^ uiiglit be sensed by 
taking an adopted sonj^ Kiniilarly, the prevention of excomnmnicatioki 
is a social rcromi.” 

^Thxov^itg open of Hindu religieui inititolioum ■ . 

1 . The right conferred by this clause is not of an abaolulc 
character. It is a right of every member of the Himiu public to eniir 
into a public teiikple for w'orfiTsip. It does not, however^ mean thit 
Much temple fiiust be kept open at nil haun or that any member of the 
Hindu public iuuit be allowed to pcrforni Iliose s^Tvtc6^ which aie 
open only to those specially initiated according to the ceremonial law 
governing the temple."* 

2. Art. 25 (2) (b^ must be read along with Art. 2fi ^6)^ without 
rendering the latter nugatory^** 

3. Tliii present clause applies only to lust [tut iucs of a ^ public^ 
character, whlcli^ however, include temples founded for the benelil of 
particular scciedm.s of the Hindus* as referrtd to in Art. 36. Hence, 
though under Art. 36 (b) the trustees of a Hindu ilcnomiTUitioual temple 
would be entitled to exclude people of other sections according to tlie 
ceremonial law of that temple, She ^Itate may ovciTide tliat right by 


H. -^uarejAr v, .Sfufr of Bihar, (1&5®) S.C.k, (12^, 

15. A'ani^ V. .^Sofe o/ Punjab, A. IS59 S.C. 560 (36^ 

16. Moii Dm V, Sah(, A, 195^ SX. 942 (IH9), 

Ifia. Ramprasad v. State oj U. P.* A. 1957 All, in, 
iCb. Badmddin v. (IQS'?) A,l*j. 300, 

17. Jffffffal V. ,SfdiIe of fiopiibny* (1954) S.C^K* 1055 ■ A 1954 S C 388 

18. Srinivus V. Sarar^aUU, A. 1952 193 

19. Satjuddin v. Tyebjt, A. 1955 Bom. 193. 
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cuactiUK; a (aw nudcr the pic^itt —In which cise niiy inermber 

ol the Hindtt public wnuld hfl^re a n>tht lo enter the temple for worfihipv” 
^ iLXj^lana^foit / specifically y^[Laraiiie» the rijjht of a Sikh to carry a 
^kirpan'^ as a part ol the pmfcfision of hh rclig^Loit, hot neither the 
Sikn religion nor Art. SS cniitle? a Sikh to possess wilhont liccncej mote 
than one klrpan or sword.** 

26. Subject to public order, morality and healthy every 
h^reedom to nm- religious denomination or any isectiori there- 
xmge fcligiQiis affairs, of shall have the right— 

{a} to establish and maintain insrilutions for religious and 
charitable purposes ; 

(61 to manage its oun a£airs in matters of religion ; 

(e) to oivTi and acquire movable and innnotable pro¬ 
perty ; and 

(J) to administer such property in accordance with law. 

Art.. 2©s Jbflitii of rclighiiu dcboniLiLatjaa. 

. ^-. *rhEs Article jniarontee* certain rights to cverv rcHgio'Ets deno- 
minatioa subtecl to ‘public order, morality and healthand the riehta 
enforced by or oti bebeilf of a dcnominutioii.” 

™ w-ord "deuDmination" hes been defined to mean *"a coHec- 
iion of mdividuak clo^d together under tlie same naine^ a Telfoioua 
sect or ppdy^ having a commoo faiEli and organ i^t ion and desslgnatcd 
by a. QiAtinettve name,** The Article contemplates not oulv a rclieious 
denomination but also a section thereof; hence, a Math is a religiouA 
denommalian ^'Uh the meiinillg of Art. ZG** Similar is tlie Gowda 
Saraswflt Brahmin Community " fallowcrs of ilie Zoroastrian religion. 

Cl. |b} s Right to manage owu a£Fain in matteim of Tvligion. 

3r This elansc guarantees to each religious denottiinatEnn the right 
0 nianogt its dom^tic aftairs in matiers which are concenied with 
rejigion and the State cannot tiilerffrre "In these atTafr>^ unless the deno^ 
THtiiatton so exercises its right ns to interfere with nuhlic order, mormlitv 
or health. ’ * 

2. While the right to ailniinister property uudej cl. (d) is subject 

? n h the right to manage religious affairs under 

^ reguLated by the l^islatiire^" except on the ground 
of public order, ruoralit^' or health*;" or to enforce the purposes of the 
trust Itself.* 

3. Tllis right of uiana;iTGnient includes— 

complete autonomy to decide wiint rites and observ'ances are 
e^seutiHL according Id its ^e]iEiofl^ though the -secular aspects;, c.g., Ihe 
M.^le of expenses to be incutted in eotinectioii with such observauces, 
may fjc regulated by tile CornpetEUt tEgislnlure 

to) the right to spend Hie trust property or its inconie for religion 
uuci reItgioQs purpcKcs omj objects iudieatEd by the founder dr cslBb- 


. *• tVwfcaftJraiKtina v. .?(a(4r of My$orr, A. 1938 S.C, 25S : 

21. If. V, mtyart J^ingh, A. 1B3I All. S3. 

22. lifvaraja v. JStatt; of Matiras, A. 1953 3fatl. 149. 

Lakshminara. 11952.54) 2 C.C. I9l (197); 

'1J»4> S,C.R, 1005, 

tf i'*'.J <*/ .Wvswe, A. 19.18 S.C, 255: (I95B) 
^.k-R. 895. 

Pfiifab. flSCTl t S.C.A. 1^ (tiff. 

1 . Utell nas V. A. 1959 S.C, 942 ( 9 »). 
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lijilltd by u&Age <sbtainifig in n pnrticnlar iitglilniioii. To div^crt^ tlie 
trust property or Cnfids to other pnrpofws, slilino^h tUe oh^ual objecta 
of the Idiusdfr can still be carried out, is sm BiiwarraJitobtc encraatU- 
mtxit upon the rigliE guaranteed to a religioas institution by this clanse/ 
c^'on tbou^b sDc^ otber purposes are "charitable^.* 

Bat there is no contravention of el, ib} where the law^ seehs to 
implement the purposes ot the trust itself and to prevent nui^mana^fe- 
ttient and waste by the trustee.* 

'Mattcn of reUgioh'i^ 

1. ■Reh'giod'j in this contest, is not Cduhned to religions belief 
but includes the practices which are regarded by the catnmnnity as 
part of its rdiifiou.*- * [See p. 153, aralej. 

2. Each religions denominattoii or oTsatiisBtioa enjoys complete 
autonomy in Hie matter qf deciding as to wlwt rites and ceremontea ate 
£S5eu2fal according to tive tenets ol the religion they hold.* But the 
Court has the right to dEtermine wbetJier a particular rite or observance 
ij regarded as c.'^&enrial by the teucta of a particular religion.'^ Thns, 
the following lia%^e been held rwl to be essential to the relevant rEUgiojis : 

(f) The isacrifice of a cow^ in r^latiou to the >Ttiislim religion.^ 

M'O The Mwefc of rcpreftcutation to the Board for mauagement of a 
Sikh Gurudwara^ even though the right ol the Sikh coiiimunity to be 
reptesented on the Board may he.* 

Where the Board consiata cjcclusLvely of Sikli meniherSj the fact 
that the electorate for elecdng such metnhers included certain non- 
Slkh members is far too remote and indirect to cunititutc an infringe¬ 
ment o£ the right guaranteed by Art, 26 (b).* 

;iif) Where a religious denomination seeks to deprive a member of 
Ills legal rights and privileges, e.g., to eawl or exLcommanicate hini^ 
ft cannot bo said to be mBiiaging iU own Duairs in matters of rthgion, 
for religion hns nothing to do v^ilh escommunicatinu nr expulsiotix Such 
a right cannot be clainied under .ArL 26,* 

On the other hand— 

According to the ceremoniaJ law relating to templeSp the persons 
wlit» are entitled to enter into them for worship,* where lliey are entitled 
to alandp* the hours when the public are to be adniitted^ how the 
worship ts to be oonductcdi** arc all mutters of religion. 

Cl. (c) 3 Right to owtt properly. 

This clause confers nn every religious detioinination the right to 
own and acquire property but does not prevent property belonging to 
a religious body being Rc<]u]red by authority oE 

CL (d) : Right to administer praperty^ 

1. Uiider the present clansep a religions denomination is entitled 
tu uwn, and acquire, and has the right to administer the property^ but 

2. Ratilal V- f>iat£ o/ Bombay, (19541 S,C.R i{)6S i (195244) C.C. 324 
(JJ6L; A, 1954 S.CX 3S6. 

3. Rain V. af Orista^ A. 1959 Orissa 5 (J6), 

4. Mali Dai v. Sah\. A. 1959 5.C. 942 [9^\. 

5. Rarnp Singh v. StaU of Punjab, n90O) 1 S.C,A. 1S3 (J79) 

e. leuftaloratnana v. of Mysort, A. IflF^ Sc 25S+ ri&yn 

S.e.R. 995, - 

7+ GuarcsHl v^ Stalo of Bj'har, A. J956 S.C. 73L 

9. V. Tyeb/L A, 1953 Bom. tfl3, 

Ba. Suryapat v. SlaU Of U, P., S.C.R. 1066 : {ISsMy 2 C.C, 306 

(4l2)i* 
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wity fii pccwdaaee wiiii bw. This meaiis (hst the State enii nscntate 
me administration of trost properties by means of law validi? ciiaotcd 
imt hero O^am, it is the religious denoniinstian itself whkit'hss been 
fldminSster its property in ooeordance-with any law 
whwh tJic State may validly irtpose. .K law which takes away the right 
of administration aTtogetlier from, the religions deamiiinatioM and vests 
It anv oltier or secular anlhont^, wOnld ^iriooill to ¥loUilinn of ihe 
ni:lit whiclj IS guaranteed bv Art. M {d) of the C^snsiitutioiu"^ 

Zr Regnlatlon hy thf State, again, irannat interrere with thfiiE-s 
which arc H^ntmlly religions.'* 

A rclifficin is koc rnerely an opinion, doctrine or bEUct. Ji has 
lLs oat wa rd expreasions 111 acts as well. Religions practices or perforui- 
anccs of acts in Fi^naoce nf religions belief are os mach part of 
rchgiaq as faitb or belief m psrtiinilaT doctriiicR, No ontriide autho¬ 
rity has any nght to &ay tbit religions rites and ceremonies lo be per- 
lorroea at certain limta and in a particular manner are not essential 
parts of rtligion and It is not open to the sccnlar anihoritv of the fitate 
tliem in any manner Ihev like under the Eujse 
of admin isteriiig^ the trust ^slate. Tlie scale of cjqiensejs to be ineurreil 
m eonnectiofi wirti these religions obsert-ances may be and is a matter 
uf ndmniistt-atiou of property Monging to a religious in^lrtution, and 
^ Ibc^ are likely to deplete tlie endowed properties 

or alfcrt the slabihty of the institntioii, proper control enn be tseiv[sed 
by ptate agencies os tlie law provides. This is the measure of pro¬ 
tection alfordcd by Art. 26 (d) of the Constitution.* 


Frecdorn aa to pay- 
iiEcnt of taxes for 
promotion of eny 
partientar religion. 


27, No person shiill be conipelleil to 
pay any taxes, the proccfccjjs of which are 
specifically appropriated In payment of 
eiitpeiises for the promotion or maintenance 
of any particular religion or religious deno¬ 
mination. 


Art. 27 ; fio tucnllon for parpoft^i of r«ligloii+ 

L \Vliut is forbidden by the .■Article is the specific appropnatiou of 
me proceed-s of any Iex in . paym™i of expenses for the promotion or 
niainttii^E^ of Hfly partientar religioiLR denomination. The reason nnder- 
lying Utis provision is obvious;. Onrs being a secnlar State and there 
being frcedoni qf religion gnaranteed by the Constitution, both tg indi- 
n duals and to groups, it is against liie policy of the Const it utlqn to pav 
out of publiic funds nJiy money for the promotion or irLdinLeinimre of 
Jiny particular religion or religious druomiruHriona.''^ 

2. It does not prohibit tlic of n Tec* fur die dcfraTing of 

expenses oE the Steste for Tcgnlating the secular admitiiRtruirton of leli- 
giOQs institution? r Art. 27 is not attracted to such q case as there is 
ug question of fqvOTtring any particular religion or religious denomma- 
tinii, by inch Impotiition.*^ 


^ f-ofesliPPplfKrrn, S.e.R. 1005: 

2 C.C. m iI99] T Ud^) S C-R. 1005. 

1055^ V, State of Bombay, {1952^) 2 C,C. 324 : (1954) S,CR. 

10. Mot I Das V. Sahi, A. 1959 S.C- 942 (D3W), 
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SHORTfia CQNSTltCTflON OF ISDiA [Art. 2B (2) 


28* (1} 1^0 religious instruttion shall be provided in oiij" 

educational institution wholly loaiiitaiiTcd 
out of State fnndSi 

(2J Nothing In clause (1) shall apply to 
an educational institution which is adminiS' 
tered by the State but has been established 
under any eadow'ment or trust which 
requires that religious instruction shall be 
imparted in such institution* 

(3) No person attending any educadoual institution recog¬ 
nised by the State or receiving aid out of State funds shall be 
required to take part in any religious instruction that may be 
imparted in such institution or to attend any religious worship 
that may be conducted in such institution or in any premises 
attached thereto unless such person or, if such person is a minor, 

his guardian has given his consent thereto. 

—Vtllut ia prollihitcd is re3i|fiqiiSi not mdrqj 
edDcjiticfti, dij^!KPciar-Hl fr^rn aiiv detLomhiatlonal doctrints--^ 

and EducabVnaJ High ^4; 

28* (II Any section of the citlzetis residing in the territory* 
of India or any part thereof having a 
Prnicqtinn of ill- distiiict language, script or culture of its 
tcrcsts of sTiiiiQrfiics. qi,vii shall have the right to couserve the 
same, 

12) No cltl?.eiii shall be denied admission into any educa¬ 
tional institution maintained by the State or receiving aid out 
of State funds on grounds only of religion, race, caste, language 
or any of them, 

CL n ) ^ CuhtUrkl df lDllloritj«l. 

|. This nienns lhat it Ihtrc a Vultural^ nilttorit^r ^liich 

ta prcrservc Us. Innguogc, ^ripl alld CuUtire, the Sl^tc iUoll not 
impose upon it any other oultnre which may be local or otherwise, 

2- Where a law pasjtc^ by a State Lcgistatnre estcada to ilie 
of the State, (lie 'minority' ainst be deterttilned with reference 
to tlie populaitoo oi the entire 

3. A nhnority cornmnllity call rflectivety Conserve its langMAgc tIH. 
only through edncfttioTinl inslitulious. Tlie right to i?^^tabli>iti inul maiTi- 
tniii cdiicatioaal institatfons of its climcc is a necessary coiicainiiaiU 
of the right conferred by cL {W. This rsglit is, howe^^r, isiibject to the 
iimitatluii in cl, (2), if such institution receives ?italc afd.’^ 

Ob^ci oE Cti {2). 

1. This clause a counterpart of the cfpalitv clauscFi of ArL 15. 

There be no dLScrtmi lint ton agaimt any cili?.e n 'on the grouijd 

of retijiion, etc.* in the matter of admission into nny eilucntion^il 
in&Titution nwintflintd or aided by the Sfate. 

2. While cL il) protect* the ™hts of a section oE the titi?:ens, the 
right Conferred by cT^ (2) is an inaividiml right given to the dti^en as 


rreedoin as to ab 
t&ndjmcc at religious 
instroction or reli¬ 
gious worship in 
certain cdncational 
iiuitiiutioiiSr 


It, NftPPibiiifri^i V. 5lahj af A. t|J54 Mad. 385. 

13. Kerala Education MilE, fn rs, A. liQS^ S.C. 955. 
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^ tiiember of any ctmimimlly. The present clnuse eives 
- fKTsofi* who been denied udmissioti on Uie i^roEinJ 

eLf ihough other mentberji of his Teligioii, 

ndiuiUed. If a eitii^fin who seeks admissiott into kilv 
tim- HOI the r4K|uisite acadeniie noalifira^- 

rteiued admission on tliat jroand, he cartaitiH- cannot be 

Art^aa fundamental riglu under 

ti^. ktrr i= £!rn^i5r if he has the sRidetnie oualilica- 

tiona bnt IS refused nduiisaion only on grounds of reJigion, race, caste 
kngui^g w nay of them, tlien there is a clear breach of his fu^fda' 
meutal n(jht under the present e]aiisc,‘* " * 

,y. elaose offers protection to all citizeos^ whetlier thev helojiz 

to majority or minority groups,'* - 

‘Aid'. 

hi. having been dedmd iu the tlonstitntlon. must 

*" mcantiig and will, accord!nglv, include the 

gratit ^ii'cn to Anglo-liuliAti in^titutiuiis under Art. 3^7^^* 

'Onijr *f rvliffifrii, me, 

^*J“T educational in.stitutiu&s mining within 

this clause are not de^md from imposiug conditions or limitat on" 
fit siwihed, such as previons training, age. Xskal 

dis^ocifttton from iiijnrioua asAcnrialSorui and the 

Compared whh Art. IS (JK il iippeers that and 'place nf 

lendtd^^vcInsh'^^v^T"’ ^ Hence, educational iiistitutLons in- 

^ maintaJned bv tlie 

ff f ' a violation of the Coustitutioa. Siinilarlv, reserintion 

^ ^ pnrt'cular anm has been uph'eld.^' 

Hot take away the right of an inslitntiop to 

to ib^r °f indiscipline 

Or the like, provided the discretion is not abus^. 

Arts. 15 (1) and i9 (2), 

tri'^*1^ i? * prolectinn against discrimination generallv, 
+1 * j "'J fl^JJinst a particular gpecieai of wront!. unmHk 

tnto edneatipaal lustiiuliohs aiuintnitied or 
bv tlie State. ^Vhile Art. 15 i[ \ i& avAtlable u^ahiAt the State^ Art. 29 [2l 
againiit tise mac or anybody who denj>ii tlie ri^hi coiiferfed 

tn **'*‘'‘ -dml..bn 

iituTihtr'LT^t* Slate is entitled to reserve a mfnfiHiim 

iminher of seats for memfx>ra of the backsvard classes,'* 


-Vidiuf V, Cham(>akam, |i9SI) ii.C.R, 635: {iSfiCkSl) 

sea fiJwfcdioii 5pefrty. (tftSSl I SX'.R, 

A. Cal Sensai. 1I1JS3) 56 C.W.K. Ml |S/I) : 

la. Jwtf-k V, Slate of ffewfa, A. 1958 Ker, 33 (Af). 

17 , ffameJii v. W, fi. fulcrmtJiale College, A. 1953 All 90 
A« % HbiervfJliull in y. Staff 0/ If', g„ A. I9S2 Cal. 623 that 

Art. p (2) la cantrollfd by Art. 15 il) ia not tenable in view of tbe S.C. 

clecistmi. 

19. J?a£Fiu J^^dPPiufu V. Stale 0 / A. P., I96S A.P. 
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SHDRTI^fl COVSTITUTlON OF IKDIA [Art. 30 (1 ) 


2. But a prorlsion filing a mturntifm number or pcrccntaj^c of 

scatii fut meiubcrs of backward w!iich would boyjs Le- 

Joagint ito ^ucB classes, if tliey secure niprc tlmii tbe specified 

number ol seats bj their merit ia tlie general coilJ|)CtilicHi, would ollend 
against Art. M wbtcli guarantees a right to admii^ioii to al’ 

citizeuSp wUcther belooging to tfie backward classes or not wiihuut bciiiig 
discriiitiiiated against ou grounds of religion, race> * 

3. A proper wa? of reconciling the provitiions of Arts, (4) and 

2B ilj wonld be to pwl all the candidates (backward class or othermfie) 
logetber and then guarantecLog miniinum seats for those belonging 
the backward dassea. Thns, j - j ? * 

If there are l£>0 applicants, they would be airanged in order oi ment 
on the results of a general compel Etiou and If more than the <iuota 
rcscrEttl for the barkward classes (say, 15%), could be selected on ntrrn 
ulone, they would be so aelecltd. - * i e 

If* hoWeyer, out of these who succeed on metit^ the ntiniber q| 
backward cBiididat«* falls slwrt of 15%, a» ddicieney wonld be filled 
up bv selecting (ou the basis of merit) from amongst the other back, 
wwrj'candidates down in tlie list, even tliongb sraiic lew marks tlinn 
boys belonKing to the ulher commutiitles, who catiuot be odmiLtcd - 
' But a candidate of the backward class, who fails to secure u Mat 
In the gentral competition atid also to secure a reserved seat (bemg 
ill cKcess o( the 15%), haa no tundamental right to admission under 
either j\rtklc-" 

Art. 29 and PraTii* 2 to Art. 3^7, 

It is in conformity with the right given to every diiien not ia be 
denied admission in ntiy aided Insiituiion on gronud^ of religion etc. 
That it h provided in llie 2nd Prov. to Art. 337 that an Anglolndlan 
cdncatioiial ifistitution may receive grant under that Ariicte only if 40% 
at the annnal adtnission in sncli institution is reserved for members of 
comniuiiities other than tlie Anglo-Indian com til unity.** 

30. (1) All niinorititf^, whether based on rqligioa or 

langtiAge, siiall have llie right to establiish 
tlight of minori- aditiinister educntioticil instUtitiotis of 

tits to establish nud .. j choice 

administer cduca- e* ^ ii i- - j 

tional iustitutiona. The State shall not, in grantiiig aid 

to educational institutions, discriniinatc 
against any odncatioiial institution on the ground that it is 
under the nianagement of a minoiity, \diether based oo rdigtott 
or language. 

CL { 1 1 : Risht af minariljef to ofttablub cdnutioHAi knitltutiauj. 

1, Cl. (1) implicFi the right of a minority community to impart 
instruction to the children of Its own oornmnnitv in in^tltUtionB mn by 
it and ill its own language and if snch right is infringed, an itisLiln- 
tioti run by tha community may &cck relief for violatan of the fnnda 
mental riKhh“ 

2. I?veti though Hindi h the national Umguiige of India and Ait. 
351 providea a Bpecinl directive upon the Stale to proniote the sp^uii 

20. J?ajrJtu f^amiifu v. iSlalc of A. P., A, I95fl A.P. 12^, 

21, p^nrforidn v. Stale of A. P., A. tSSS A,P. S69 (571)’ 

22, Ref. on the Kerala Education Bill, A. SC. ?>56 

23 . ^iate of v. Bombsy Edttc^iion Sodciv. (1052-41 2 rv 

330; A, lOM S.C. 561. ^ ^ i 
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neveniaelesfi, tht eibjcrE cannot be aehic^^ hv ant ineaas 
liilsKrli (^travcnw tlic ETj-aratitei^ by Art, 29 or 

5. TJie power cftlie State ts> deicnniHe tlie mediuTn of m-iirietioii 

rigl,t Of 41 roLnoriiy cSJdmE to 

inipart instruct toq lo their own lanjgflage,-* ^ 

m ““ instUution; 

C^ndilivUi for tlia ^pplicAlion ef Cl. 

coni^ ll e«»aWi*ll Such iustitnttoci most, of 

tniion.'** ^ ^ c.MfTcjsed after the eoinmencemcnt of the Consti^ 

U ‘^r neither of the t(io rights coming under d fit 

IS It necessa^ tlyit the cduentiotittl msliiotion must be for the £oefit 
of the luinon^ cotDinnnity cxctnsively or tlut not a siiti'le luemher of a 
non-minority commDnity must be a^iitUrd Loto rt.» ** ^ 

Ambit of the right coaferred by Cl. (1), 

1 I.A ‘J** nndewtandmg of the meaning of the t- 

their own choice’ ami the conteiif of the clause is 
elJ os the choice of the porticiilar coiiimnnity aiar make it,“ 

it *’’“1to claim the right e^ferr'ed bv the clause 

Gn^ to’ihlf^n^!^ ‘H* of ‘he institution most be con. 


Limits to the right nnilei- Cl. ( 1 ). 

riAi,!’ apparently there is no limitation impoiietl upon the 

hy Art 30 (II, it does not follow tlial Uie right is 
‘hat the State shall have no right to regnlate 
administration of the mstilntions established bv the nitnoritv coiit- 
mttnittes. of the hmitolions are inlierent in tlie right' itself. 

*2. cannot obvionsly uielRdc tbc right to 

granting air or recognition 
«JJi»j 4 iAVi ” Art 30111, the State may impose 

Tcirtou^fe regulations for tlie purpose of ensuring sanitation, cotnpetrace 
or teachers, maintenance of discipline*'^ and the like,” Bnt the legula- 
bv*"Art**^*(^j*«° cjctent of virtually aunihiloing the right guaranteed 

c. 1 ^' ffcttce, even though there Is no constitutional right to receive 

^ fact grant ^ to 

ennt^rional institutions, it cannot impose such conditions upon the 
fceeiv-e such aid as would virtnally, deprive tlie meaibets cf a 
religious or linguistic community' of tlieir right under Art, 30 (11, It 


^ 24. Slafe u/ Joinbay v, Homtey EduaUfQn Soeleiy, (I9i55) | S.C F. 

25. Ref, on Kerala Kdneation Bill, .A. 1058 S.C. ft56. 

Rutiiupi^uflfa V. Con haft Crnivcesfly, A. t 05 l Asaam 163 . 

2 .SO. A, P. 5 ^i 4 hli 4 t V. 5 (a(e of Blhtr. A, IfHE® Pat. 369 ( 365 ). 

n 
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SEOCtTliR CO.^STlXUtlOy Of IM>tA [Art 30 (1> 


eannoi be held that th« right under Art. 3iO (1) is avAikble onlj so 
Jong ai the cotutnniiitj^ isi in a pQi^iiion to run the in_vtittiiioii wiiu it» 
own re&onirqea and that tf they seek State aid* thev uiiust $nbrii to any 
terms wbicli the State mny impose. Wlisle the State has the rijjlit to 
impose reasonable condidon.-i, it Eratinol impose aycli conditions as will 
subsianlially deprive the minoritv comniDiiitf of its rights guaranteed 
by Art. 3d <1). Surrender of fnndamcntal right-s cannot be esacted aa 
the price of aid doled out by the State,* Thus* the Stme cannot pres¬ 
cribe that if an iiuitiindonp including one entitled to the protection of 
ArL 30 i W, seeks to receive State aid^ it must submit lo the contUlion 
that the State may take over the manaji^dnietit oi tlic institution or to 
acqnire it* under certfliii conditionfor fmeh condition wonld com- 
pleccly dtatroy the right of ihe coninmnity to administcT the inaiiiolioii.^ 

Similarly, in the matter of the Tight to establish Jn reUitian to 
recogiiitEon of an institution by the State* thouglt tliere is no cousiitu- 
tionali or other right for an irvsiitution to receive State recognition and 
though tlie State is entitled to impose reasonable coiidittons for receiving 
Slate TGcogaittoUp e.g^, as to Uie qualiftcations of teachers to be employed 
by the inslitutiois, the State cannot impose condltior^ the ac^ptance 
ot which wonid %-irtually deprive a luitiDrity coninmtiity of their right 
gnarantecd bv Art, 30 O)/ 

Where, tfiereforCp the State regtilaitoiiii debar Hcholars of imrecog- 
jiised educational rnstitntioua from receiving higher education or foi 
entering into tlie public services* the right to csiobliali an imiilutiun 
under Art. 30 jl) cannot be c^^ectively ciercified without obtaining State 
rccoii^tion. In jiuch tircuirtstanceSr the State cannot iiiiposc ii as a 
condltien precedent tn Slate recognition that the institution muFt isoi 
receive any fees for tuition in the prinmry classes. For* if Iherc is no 
provision m the State law' or re^hitcon an to how thi^ financial loss 
in to be recouped* institotiuiiK nolcly or prinmrily dependent upon the 
fees charged in die primary classes cannot exist at fllL Such a condi^ 
lion would diUi be void for contraveiitiDii of An. 30 (Ib^ 

4. For the fiitinc reason* it is not compelciit for She Slate to 
rtmoi^e the trustees of a denoTiiinatioTinl ,sl:1k»I and ap|HJEiil an ifej Jme 
committee for die management thereof A 


1. Ref, on the Kerala Education Rillp A. 1^33 S.C. 033. [Venkala- 
rama Aiyar J., piling, held that no right la recoKuition is iiupljetl 
ii] .^rl. ?i& (15 and tllat^ accordingly, the Stale could impose any tenns 
for lecoRiiitiuft by She State* wisliont violating Art, 30 (ll]. 

Zr tief. ’On the Kerala Education lUH, A. S.C. 053. [According 
to Venbatarama .Aiyar J. Cdisscntjng), such a view would place the 
nitnorhics in a more favoured position tliau tlie maiorily communities 
and would render ,Art. 43 a dead letter for, while a prohibition to 
charge fees m the primary clashes would Ik void ns regards inatitu Liens 
established bv Iht minonty conmiunities, such a pruhibitton would be 
%a1sd UR regards those established by tlie majority communities, and 
if such a prohEbitlon could not Ik enforced flgaiusE msl3tutirm& nf 
minority conitnumties by way (jf (^nditioi'i for >Stale recognition or State 
old* there was Ho other way of introducing free primary education in 
such inrti tut ions. As regards the argument that snch prohibition .would 
compel the minority inatltulions to close down, Vtukntqratua J. ek- 
pressed the view that it was poss ible for tlie mi nority com muni ticR tu 
TUB their institution* by means of voluntary subscriptiojis^ nnd if 
there wjir no fundaniental right to receive fsiate aid or State recogni¬ 
tion* such prohibition could not be held to be vnitative of Art, 30 {I j, 
Jt may be escpcclcd that questions like thEse will receive further consT- 
demtion when sonic litigaiinn inter parity under Art. 30 Ml conies 
before tlie Sapfenie Court in fuEnre]. 

3, 4. F. Subha V. SiMe a/ Bihar^ a. 1953 Pat. 359 {355) 
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’Minority', 

tn ‘niEnonty' is hot defined in (he ConbtUntion, .\cconlm? 

to the (Wpalnr sciiisc of the tcim, therefore, it should refer to nnv 
‘ U «han 50% of the population of Ok 

fe ^ "^'f" '? impUi-ned as violating .\rt. 3tl 

n ftorritory of the State as a whole, 

in X i‘ 'io'nniuiiiiics as are 

'n. psfticular area or rcsinn wlierc the 

'Thq to c¥bibliili'. 

atmoi'of thS^itiT 'ntorpreted in hariuony W'ith the sub- 

at.tnce of tiK fight conferred by the Article, While Art. 29 ii] Kirea » 
miiioi-hy coiiimancty the right to conserve its language or culinres, 
^t. ^ (I) conicTs^ on a religious or linguistic iitiiiority to cstablisli 
cducanonu] institutions of their own clioice, for. it is tlirough the cduea- 
tion of the ^ddren iliat the group culture can be ntaintained. But the 

^ ''i®” conservation of 

tiK eulture, «ript etc., which is mdirated by the word ‘choice’. The 
ngUt IS to establish institutions whicit will effectively serve the needs of 
the comiiiDUiiy and the scholars who resort to such iusiitulioiis, Tlve 
nght would be nugutory if the sdioiars of such institutions are debarrerl 
life • opportunities for higher education or for a usefuL career Lu 


Arta, 29 and 30, 

♦ 1 .^ cotiferned by cl, (|> of Art. 30 is complemciitan- to 

the right guaranteed by cl, (|) of Art, 20 liecause a niinoritv can e’«ec- 
tively con^rve ito Innguage etc, only if it has the right to establish 

edncatiouiil lustUuUaEis of its clioice.^ 


2. On tlse other hand, the right zonhmt} by Art, 30 (I) N subjecc 
ip ihe Eipuliilion by Art. 29 i2), so iliat if a ttifiiuritv 

tian receives State jiiJ, it catinot deny sdniti&^^ion to such iii!»tItution lo 
tiny person outside that minority roiniiiunltv onl^ on ground oE i^ligtuu 
cast* etc.* " ' ' 


Art, 30 { 1 J Hisd Ihe DirectiTe Fm^riplci. 

Though a Directive principle caunnt override a luadatticntal right, 
an attempt should be ninde to give cfl'cet to haih if that be fios^stblc. 
All aitenipt should, tliereforc^ be made to reconcile the right of the 
tiitnonty eouimunity to cstabliL^li and administer edneatiouaJ iiistltu- 
tioiis on its own and the duty oE the State to promote eduiirtitioii and 
U> iiitrodticc fret ami compiilsory edycutiuii under the Direclives iu 
Artg. 41, 45 and >1^. 

Thus, while the State has a solemn ohligaliou to iutroduce free 
Jind coiiipti^ory education, it is possible for the State to di^hur^e 
tliat ohligatiutl through State Owned or State aided schools and .Art. 45 
0m not i^nire that obligation to ^ discltati^ed at the e^pem^e of 
the tntiiorttv eonnnunltles, by acquiring nr taking oi-er the manage^ 
ment of scIkhjIs established by the minmity comitinnitics which they 
have the riglit to administer under Art, 30 U]/ 


4, ,Rcfcrtuce On the Keratfl FAlueation Bill, A, S.C. 350 {37;S1^ 
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CONSTITUTION OF INDIA 


f Art . 31 


mght to Pr^p^Tiy 

31- (1) No person shall be deprived of his property save 

Co,i,p«]sory licqoi, ''I ^ . -. 

SLiion of properly, I*) pTi?p£Tiy shml be compulsonly 

a^quited rcqurisiii&ncd save jar a pubtin 
purpose and bj- aulii^rtljr’ of a law^ ^hich provides for coni* 
pensation for the property so acquired or Tequisitioned^ and 
either fises the amount of the compensation or speeihes the 
principles on which, and the manner in which, the compensation 
is to be determined and given ; and no sack Uw skail be called 
tR tR any couH on (lie ground (ha 

provided by (hoi is not adr^£ici(^,* 


(2A) H^here a la^ar does not provide for Ike iransfcr of ilie 
owHCTShip or tigki to possession of any property to ike Slate or 
to a corporation owned or controlled by ike Slate, it shall not be 
deemed Jo provide for ike compulsory acquisition or requisition^ 
ing of property, noiwithsianding that il deprives anv person of 
his property.* ' 

<3) No such law as is referred to in clause (2) made by the 
Legislature of a State shall have effect unless such lawv having 
been reserved for the consideration of the President, has received 
his assent. 

(4) If any Bill pending at the comiiiencement of this Consti¬ 
tution iu the Legislature of a State has. after it has been passed 
hy such Legislalurep been reserved for the consideration of the 
Presidetit and has received his assrcat, then, notwithstanding 
anything in this Constitution, the iaw' so assented to shall not 
be called in qiiestion in any court on the ground that it contra^ 
venc^ the pro visions of clause (3), 

(5) Nothing in clause {2J shall affect_ 

(n) the provisions of any existing law other than a law 
L pro visions of clause (6) apply or 

(h) the provisions of any law which the State ni’av hero 
after mate— 


(f) for the puipoac of imposinR or levving anv ta'£ or 
penalty, or ' 

{«} for the promotion of public health or the oreven 
..... . danger to life or ptopertv, or 

(!•») in pursuance of any agreement, entered into 
between the Government of the Domitifn-’” r 
India or the Government of InSa rSlT 
ernment of any other coutiirv' ■ 

with respect to property declar^ by ?aw to’S 
evacuee property. ^ ™ 


5, Atit^nd^d by Ibfr CrmsUtntidn fF&hrtls a. * 

tk Added by the Constitution 
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16) Any law of the State enacted not more than eighteen 
months before the commencetneot of this Constitution may 
uithin three mouths from such comiBencemoot be submitted 
to the President for his certification ; and thereupon, if the 
President by public notification so certifies, it shall not be 
called in question in any court on the ground that it contra- 
veues the provisions of clause (2) of this article or has contra¬ 
vened the prorisions of siib-sccrion (2) of section 299 of the 
Ciovernment of India Act, 1935. 


. amended and el. (2AJ lias been 

inserted by tlie Coast it ution iPtMirth Amendment) Act, 19&S. 

Objecla of Aincsdineat. 

(A) a. (TJ, 

from d.^Sf m 

™ tul ““I'ciMil words at the end of tlic clause hare been inserte.! 
on the rcMinmcndaiion ol the Select Committee-^ >os«rte.l 

proiJed ^bnse“‘2?irtrt^'’"tt io all ™ faltfnE within the 

truinse of Art. 31 compeniiatioii sherntd be nrovidcii tSip 

1 ^ ’* 1 ®I’i™ ^ ^ courts to go into the ques^n 

the gnumd that the coinpensatjon provided by it is not ad^iiate". 

'**“ inserted with a view to saper- 
™ of A'uiiodh Gopal,> Pa^irfeadOi* and 

Aogftfr Ahiwrd.* It wdl no longer be poMible for the Conrts to take 
Tfc^ I-''" ^ was taken in the above cj^j 

■ takitig ^wssiDJt cd- in cl. (2) have also been sttbstitnted 
uv the word 'teqnisittnnetl* witli the some object. 

Effects of amendmeat. 

(A) CL (2t.—The changes introduced in tliis douse are— 
have'^bln’ tJ!**'® fpmolablewliich were a surplosqge. 

»>=ciei7l 'property woold tednde In 

iiip inletest in, or in any companv own, 

t ifw r indnstnal niidertnkfiig' have been oniiitiil, for, 

*? *'?'’■* inclndcd in the word 'property^ 

«vv,T I? plo« of the words 'taken possession of or amoired’ t'n* 
wwd cotiipLsorily acquited w reqoiFiciwcd" have been anb^itated 

Drovfdedlo rT*fSAi°^ in 'acquined and requiaittoned’ have been 

All tliw has been done in order to override the 

rvi'i^if words in the cases of SubaJh 

iiopar and Pu^arhoifds,' 


2 CC ^fpai. A. ISIFH S.C. 92; flPSSHI 

2 CC 5ff«afllg A. Ii>54 S.C. 119: (1952-41 

2 CC dfiwffd V. 5lole o/ 0. P., (I9t55> I S-C-R- 707; (l952-tj 
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SHORTER CO^STITVXlOS OF INDIA JArt, 31 (1 > 


Tlie 'ttndtr 4Cy !aw Authorising thfl takiiuF of »ooli 

sticll aCK|iLi|qi(ioil' hove been sqbstitntcd b>- the words ‘save 
' 'a'" pvovisio^ n.oTe esplicit 

«.,t f ® ■ ' ■ fltl'qttate" have been sdd^ at the 

end uf vl. (2) in order to make the question of adequacy of the com* 
pcnsaiion provitled by the low, non./ualicisbic. ^ * 

iBj Cl, f3.^).—Cl. (2.A) now completely excludes the posatbilitr of 

'lntrng‘ in the matter of inter¬ 
preting .Art, ^1 of oar Constitutton. The obligation to pav coiiioeiiaa. 

th^ ' *’■ Pflies* ci( her the OwneraSip or 

the rrghi to posinesston of the indivulttal ia (rani/erred to the State 
or to a corporation owned or concrolted by it. 

The following coaserinences, accord)tigly, emerge— 

under Art '’^'jsotion to pay coinpensacion arises 

longer be relevant to enunire whether the 
’nd’'snd*Li^“’ dispossESMd' or Whether hIs right to 

^^1^ property has lieen ‘seriously imoaired' or the*value 
acliop ^ «“terially redaei?d‘ by the impugacd State 

[b] The new cl, (2.\i not only explains cl. (2) hnt also differentiates 

fai Hr ’'t J» ^siWe la contend that 

ela. (1) and 12] re^te to the some subject and that they are co- 

vdcr^'or'cl ' ?it* wHliin tlie ptn- 

vica of cl. in, the M«9 of aeq)iijfiioi» and repyijfffon, invoUnne 

t ratisfcrence of ownership or right to posscision to the State, are socev 
livally dealt with in cl. (2) and no'other mode of deprivatbu mi 
acvordiugly, be held to attract the operation of d. (2}, ’ 

3'° c^iiipcnsaiion can, accordingly, arise not only in 

restriction of the rights of nwnership, how'ever 
substantial d mny bci m. case* of hami or injury caused to the oro- 
pnetary rights of an mdividnal owing to the exercise bv t]te SUle of 

® destruction of propertv 
Tftitliont mvoh'ing aiiv tranj^fer af dumlniua lo the Slaie ^ ' 

fjiacca Iwfyund dfflsbt that the only emn wU'eTe coniiwn- 
IS rtayabl.. nnfict Art. 31 art-i^liert any ^roptiXv ie 

=v 

Amuidinffnl not T%tjr4»]^<;tivffi. 

Conslitiitjon tAniehtlment) Ati l&SS in, hnwevet 

retrospect!IX m Ojacmtion." ami the old law will , 

to or«ier3 relating to acquiftiticm or tnkin^ possession of proiS^tv' wE? h 

were I,jade ^mr to the date of operaiion cf the Fourth CoHtimt .n 
l-Vincndiiictit) Act^ f,f., 27-4-55. Lonititulton 

Arts. 19(1 J jf) AEbd 31p— S*c p. 98^ ani^. 

Arti, 31 (1} Md 26S(t)* — Sw nmjer Art. 2ft5, 

^op* of *1. (1). Na depriyation e„ept *„,hori|y of law 

I- iJiiis c1aq$« contnms a declaration nf the ^ - a 

a negative lorm, tlnmely, tjiat no person shall be deprived 
party save hy anthoriiy of law. In other words X ^ 
that.a person i^y be deprived of his property’ ni^.idrf®h 
depnved by nuthoniv of law," This clans* “t ** ^ 

hnt not ngainsri'cgltec'tpr^Soir^^^ 

ii! SL«tr?4fH^^'c^s(odVn!; it22. 

12, Cf. nrmifra V. 5lale c/ t’- F ,''i'fc.R 
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Thtrt Cannot be nn ‘act of State^ agaicsl a citl^co and iJie 
t^eprive a citizen of his property save by ontlioriiy 

Law^ tef^ired to In this clause must, of courae, be a valid 

3. Since the Constitution (Founh Amendment) Act, I9i5S, it is 

j gen os of which a species is referred to in 

ci. Cl, (1) refers to deprivation of property by any mode and 

inclodcs <Jepfivat]4>n hy means other than by 'ac^MrsWffni' or 'rtquf^ 
jnwn * e,_^. destrnctkjii of n property in order to prevent a fire from 
spreading. Deprivation of no kind vfill be possible withc^ut the aotho- 
rity Qi :ih9X IS the import of cL CL i2\, on the other handp 

lav> duwn the requirements to be complied with onlv w^Iien sech law 
relates to 'accjuisitLoii' or 'requiaitsonEng',** 

'Deprived'. 

L 'DepriyRlion' in cL (I) has a wider significance tlian ^acquisi' 
tion or reqnisition' under cl. (2)."* Depri^ntion of property mnv take 
place by other modes, snch as deatructfoa** or confiscation.'^ or revo¬ 
cation of n propn ttarj' right granted by a private proprietor,’* seisnre 
of goods or imiTLovable property^* from tlie possession of an individual''^ 
or assnmptiodof control of a business,'" in exercise of tfic 'police pjv^cr* 
or n State. Inns^ there is a 'deprivation* where a municipal atithorilv, 
nndcr atatnlory pow^r, pulls down dangerous premises or the State 
directs a landlord to transfer to tenants ou pavinent of the statutory 
coiiipensatEon.*' " ^ 

2. For the pnrpose^s of cL (1), it is not necessary that the transfer 
?' ^ favour of the State as disttngnished from private 

initniduaU.** ■ 

3^ 'DeprivaHnn’ ta to be distingniahed from "restritlion^ (see 
p. anie) of tlie rights following from ownership, which fails 
short of diHpossessiou of the owner from those rights,*'-^^ There would 
within the meaning of Art. 31 tl) if a substantial 
bulk of the rights constituting property Ifi inken away, where the 
Tight to occupy, tranFfcTp assign or sublet is taken nwav ^ni a lease¬ 
hold interest.'’ 

4. i5nt there is no deprivation^ 

(al Where the State aimpty refuses to recognise a contract to which 
It is not a party.**-“ 

ib) Fy rea.so'ti of taxation which is outride the scope of Art. 3l {1} 
and comes niider the specific provision of Art. 2fi5."' 

'Property* “Sec umkr cl. O'), 


13, Chiranfii Lai v. Unton of Indh, N&SfSJ SX-R. SfiS (925). 

H. DuvirAadas v+ SfioZugar (TeJ,, A. 1951 Bom. S6. 

15. Ananda V. 0/ OrH^a, 2 S.C.R- 

16. Vfrenitm \\ Slah- of U. P., (1952-4S 2 CX\ 347 i^m] : fl9i55) 
] SX.R, 435. 

17. II%Kfr V. Slate of H. P., 2 C-C- 344 t (195^) I S,C.R. 40S. 

ISL iVa^hiibbai v. Muntdtal Corpn., A. Horn. 332 (539). 

tp. v. .VhJie' Thcafrra, (1^) 2 M LJ, 409 (473). 

20» Chiranjit fjl v. Union of fndia. A, tb51 S.C. 4t 155^. 

2T. Stale of Rmnbiiy \\ Hhanjh (l9aS) I S.C-R. 777 (799). 

22. Anouda \\ Statr of Orhfa, {1955) 2 >S.C.R. 0)9. 

23. .Sh^Mfabaj \\ State of Bombav. A. lass S,C, 532 {SJS) : (igsP) 
SX.R, 2)fi.S. 

24. Romjilat v. L T. (?.. rt95C-5l) C,C. 242 |2+f) i (1051) S.C-R. 127. 
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SHORTKa CONSTIXUIION OF rNDIA [Art. 31(2) 


*S»Te by Butharity of low'. 

Under tlw Cons trtBtijMi, tli« E^cecnCiA-e couiot deprivnr a per^Hn .tf 
a^iy kmd“| i»;itliODt legal aathoftly- wliich can be 
«tab!ishcd m a Of law. however landable in<«ue behiad such 

depri%^ttOll niey 

of Ci (ZK 

sabjeel to wlikb the power 
^ exerei^-lo} ihe existeace ol a pMk 

pnrpciiie* iDj ittt poyniftnt of coniptn^at’ott, 

Cooitituijciw (Fatutb Ameadtaenl^ Art, I9i!5, lias made it etear 
® |My competiaalioa under this clause except 

eaiwailioned' or 'requisitioued', in the mauucr 
expbincd tn the new cl. (2A). 

This .^nieadmcRi hM further narrowed down the scope of this 
clause by laying down tl«t once the Legishiture Jms fixed tW amount 
fi principles on which the comyS^ 

IS tr> he dcteiromed, the question of adequacy oi the couipenuttan so 
provided shall not be justiciable. vom|i^»saaan so 

'Property'. 

1. Pro^rEy, in tLis only that which can Lt it&elf 

^ acqturtdj d^pc^ of or tnten pci^isc^ioii oL=* Subject to this littii* 

j If jo itielude private property in alt its forms* 

1 ^ ™ * corporear sense as having refeS 

to all thobe specific things tlint ore susceptible cif private aimropriatinn 
and enjoyment as well oa in its jodkial or legal sen^ olT a ^bundle 
o( rights which tlw owner can cxcrciac under the uiunlcickal law with 
atf^heS’’*'^ Biijoynieiit of tlio-w things to the Exclusion uf 

Z fPruperly^ thus includes— 


ol •' - .1. bool 

and 'pat^s'ri*'l”w,^“w(jS’?‘* **“^’^**^* P"cti 

bnsil^ls/*^sneh^«Unegioneo^y iadnstriol Undertaking;* or a 


(3«f® ^ ^ 2 C-C. 344 

347 ® ’ 2 C.C. 

Z Cfv c. (Sf P. IPariffs V. Stale of If p A race v . ..- 

3. f>lEiarAffdas v. SHolaphr Co.^ A. laSi ffcom, 8ti ^ ^ 

4. Commr.^ ti, E. v. fjtkihmirufra^ (ISazU) ^ C P iai 

5. of U\ r. ^H^crdh Gopatf S C fe" w ' 

A. im S.C, 92. ^ (Isaatri CJ.) : 

6. Bhiifi^ant V. Dy, Csmrmr,, A. 19*2 y p -r, 

7. Suryopal v. q/ U. P., S C R ifVA 

^^^ 8 . F. F. P. d- F. .-IssocH. V. Sfafe 0 /gomhay, a. tgsg B,r„, 

9. SogAIr Ahmea v. Slate of C. p,. rifissi 1 m- o 

10 , I. K. rn.« V. C.„..,. ii ,. r.: IIS! 111;:% fi, 
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(c) A ri^hli of pre-eniplion mnferred by Afahonicdan taw or fay 
la^ di^Un^^oi^hed froju a personal richl when created bv 
contract)." ^ 

(/) Tlte coTifractaal rig^hts wliith a periion haa os Hhare-holdtf of a 
coinpotiT 

salary earned by a OoTcrnnient sen ant, 
l«J Title acc|aiziMi by adi-ersie [>o 4 i:sessi>oti." 

3, On tbe other hand, an right or Intercut const Itatcs 'properiy* 
aqTess the law recognises it as a proprietary right.'* 

Herteej the following interests have been held not to cmi±ititalc 

property wjthni the meaning of this artick^_ 

I'a'k The office of tlie niao^ging agent of a company.*^ 

i>] A mere chance nr prospect of hairing partknlar enstomers.'* 

(c] The right to use a public highway." 

(dl The right to nmnufticture lk| norJ* 

(c) A bare coniractnal right, uiattetided with any interest in pro- 
perty,^^ ^ 

17) A grant-3Ei^id, until it is actnally paid.” 

, (g) The right of a bare licensee without a grant o£ any nronrietarv 

interest.** ^11 j 

4, Nothing ts property which ih not capable of acrpisition by itself, 
e.g,p— 

(f) TJie intcrc^it of an allottee onder llie Evacaecs Act, 1647, which 
arises from a statutory grani;^^ 

(ffj The_ right to vote at an election.*" 

S- An incorporeal right which cannot be alienated apart from the 
corpns of llie proiierty cannot be regarded as a 'property" within tlie 
meaning of this .\rticlc, e,g,— 

ll) The ripht to hold a land reventie-frcir.“* 

[ii] The rights of share-holdera of a eoEnpanyp to elect direc- 

tor&,=^ to apply fcKT winding np.' 

The following It ends of property canncNt be subject to acQui^ 
sition or rectuisitlon in view of the general principles rx?3al.ing to the 
power of >iulaeiit duinain' z 
<f) Money. 

i(i\ Chokies Id action,* 


li. Atidh Btlim Vr Gujadhar, (I9S5| I S.C.R. 70 

13, N, E, Cor/^«. v, St^te Qf Madras^ A, 1651 aind. 679. 

33. Brlf Bhtikan v, S. I>. O., A. 1655 Fat, 1. 

34, Dwarkadas w .Shoiu/Enr N^lnniag Co., (I9S4) S.C.R. fi74, 

15. ChetUar F^2rm v. Kal^fsicarar Mills, A. 1957 Mad- 3M 

16. Ram Jayau^a v. Sfalf o/ Punjab, (I95S) 2 S-C-R- 225 1242). 

17. Sat^hir /Ihntdd v. State tt/ />., (I9SS) I S-C-R. 707, 

IS. Mmtohar V. Stair of Rnjasihan, A. 1654 Raj, S5, 

19. Shatitaboi v. Stair of Bomba'^', A. 195S S.C, 532 : (16593 

E.C.R. 

39, Joteph V, Stair of Krra!a^ A. 195^ Ker. 269. 

2 b Rame^hTi'ar v. C&idfflrs., A. J959 S.C. 496 (5^)* 

22. Atnar Singh v, Ciijloiilaa, A. 1957 S.C S69. 

23. Wamdas v. State. .A. 1959 M.lb 353. 

24. Gfrifatfanda V. Stair of .Isfain, A. 195S A^mn 33 f4S). 

25. Chimnjit Lai rniem of todla, (1650) .H-C-R. S69: A. 1651 
S-C 41. 

1. Duarhada^ v. SHoiapar Ca., A. 1654 S.C. 119 |iJ6> : (1954) S,C,R. 

^74. 

2. Stair of Plkar %\ Kamr^huar^ (1932) S.C.R, 3^6 f64J), 

3. BotNi^ay Dyeing Co- V, Siatr of Bombay^ A. I95S S.C. 4^ 
[Thouglt it is 'property" wdlhiu the ineanrng of Art. 19^1) (f); sec p. 99, 
ante]. 
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SHojtriCR coNsmtTiox op indu [Ait. 31(2A) 


Nq J^TOpcrtj ueixipled. 

Tlic does not < setup! ary kird of 'prnperty' from tlsc 

]»wer o£ 'emiueut dotuasr^ belong-ing lo the 

Heufe, the follon^ng klnd.^ ol property eannot cktni escepliou— 

(i) Property already dedicated to a publie use * frclndiog reli^ 
gipus endownieuis, 

(fff The personal property of es-Rnlm of Indian States." 
ih'i) Lands held under Ghat wall tenure/ 

(fe) Crown uraiits/- * 

Cir (2A) : ^Acquiutiol^' or 'requJftitifiDLaa^. 

1. CI+ (2A1, introdticed the Constitution (Fourth Amenduient) 
Act, 195®, makes clear wiiat is meant by acqai^^ttiaii or requmtioning 
within the meaning of cl, (2), TJnless ibe taking- of the pro[jcrty cakes 
place in either of these tw’o wsys^ there k no obligation to pay com' 
pensation under cL (2^^ 

2. The doctrine of taking by substantial abridgcnicnt of the rights 
of ownership of the owner, which wns enunciated in the ciuses of 
^abodh Gopal'^ oud Dn-arkadpr* has been superseded hv this amende 
ment. 

3- In Older to constitute 'acriut&itioti^ there mufit be a tramfer of 
the £ra}Tiefshfp^^ in the property to Llic State or to a corporation owned 
or controlled by the State. 

Thus, there is no question of Art. 31 being attracted where 
there is no provision for transference to the State and tlie legislation 
merely enables the tenants to pnrehnfie the landlords^ share withont 
intervention of the Stateor provides for the transfer of property 
to a staldtory carporaiion which is not owned or oontrollcd by the 
Stntc,” 

This does not, boweverp mean that Govemment cannot acquire 
port of the righti^ of the owner. Thnsp leasehotd and other similar 
rights can always be ^acquJrcd^ and if B person owns the totality of 
right Sp it is not necessary to acquire the whole a merest of thi^t person 

it is not neeilcd for public purposes." The Legislature may^ thas, 
acquire proprietary rights of iiemindatSp leaving the b^nnildaii right 
wit h them." 

5. While in ■acquisition', the ctioicrjiiip or title of the owtier is 
transferred to the State or a corpotatioii owned or controlled bv ihe 
Statcp ^tequiEition' takes place when the to U ttansJerred 

siuiLlarlVp wicbant transferring the title. In short, it niu&t involve the 


4. Sufyapal v. o/ (/. P.. (l^) S.C.A. m (953, Siffiji ; [ 595^1 

S,CR. 105®. 

5. v. 5ioie 0 / M. P., S.C.It, 1000 (1055), 

6. .linwniohan V. S!tate <?/ RrJiar, A. 195S NVLX. (Pat.) 3^, 

7. V. SlaU of Hytierab^d, .\. 1955 Ryder. 

S. 5iatc of W. Ft. V. Subodh Gopai, i 19541 S.C.R, 537 ■ n052-41 ^ 
C.C. 403: A. 1054 S.€. 03. ' ^ " 

9, lyirarkadas \\ Shotopur Spittnhig Co.^ (19541 S,C.R 674 ■ 

2 C^C. 420: .A, l-OM S.C. 119. r , 1 , i.p..._— 

^ 10 ' Chfruujit Lai v. Utdou d/ fMdfa, (1950) S.C.R. 609 ; a. V0(5E 
S.C- 41- 


12. Ftrihi SfngA y, JSfqfc, A. 1953 Pepsn I6t. 

13. The contrary view 5n_^ l^q/ra^»ftrrf v. AVa- ThciSiirj 
M.LJ. 463 (473) really emphaRiws the point tbcit sacfi law w« 
law for 'deprivulion of property' within the meanine of C 


Art. 31, 


(1959) 3 
would be a 
meaning of Cl, (I) nf 


14 . Jflthidru V. Jadai'pttr University, A. 106® Cal, 1213 
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^^ddujaJ fakivvg of the pro|Krty ont of tht poiiiie^sbn ol the owner or 
possessor into the posaciision of the Stale or itg nominee.*'^* While 
acquisitbt] is pennaticiii, reqnisition is for lemporary period'" and 
during the jwriod when the reqplsitioinu^ aothority reEnalns in posses¬ 
sion, the righis of all other persons to enjoy the property ore 
iitspij ndrdj* 

fl. The Amendnient makes it clear that mete ^deprivalion of pro¬ 
perty', Fhort of ’acquisition' or ’reqai&itioiiing"^ within the meaning 
of cl, i2A)p without the transfer nf title or right to possession will 
not attnict cL Henoe, there ig no ahhgation to pay compensation 

in cases like tlie following— 

[fl Where the relations between landlord and tenant are merely 
regulated, et'en though the righu of the hmdlord are diminished 
thtrehy.'"^ 

[il} \V1iere a pneale owner is aflected by the lowering of Its 

valnc}^* or deprit^ud of his property by reason of the exercise of the 
^police' or ’regulfllnry’ powers of tlse State, where private road 

irauspott operators logo their hw-giness and their stock-in-trade Is 
rendered useless bccanse the State enters into tlte business as a iiiono- 
potist and cancels the permits in latt>nr of the existing tradersp""- ** 
or adulterated fwidsluds are seized and destroyed or dilapidated struc- 
tnres are pulled down by muiiiicipal authorities or a fire brigade t"* or 
restrictEuns are imposed on transfer of property by evaCutes**^ or goods 
are atieed under the Sea CusloniH Act/ EfffS, nr the ^■'cl^eign Bschflngc 
Regulation Act, I5H7; nr w^here the State merely ticrcises powers of 
sij|Kriutendeucc over endowed property;* or the nllairs of a coiii- 
puny;* or where the owmers of private foressts are restricted from 
cutting away timber without the perniissioii of the presertbed anthority;* 
or where the rate af interest is reduced;" of where io|ury is caused 
lo adjoining land by drainage or irrigation works;* or wliere, under a 
scheme of couiSQlidacion^ village land ig taken from individual owners 
and 5 ct apart for tlieir £^mnion use;" or wliere fereuttc free laud is 
a,ssewd to land revenue/ 


14. Cf. Dbh J. In SloU of m B. v Sub^dh Copol, SX\R. 

5871 {l^A\ 2 C.C. 4d3 {4^^. 

15. S^yaiPE ICrfshan vi A7-ilr of Punjab, A. JSS3 Pnnj, TO. 

tfS, Skatiii v, of ir. il., A. 19M^ Cal. 212. 

17. .SanliEonaJtr^^J'iira v. A. Mad. 51. 

18. j\a,?e^jrorfl V. d. F, S. R. T, Corpn^, A. IBS9 S.C. 308 (3IS}. 

19. Srikrishan v. State of Rafoslhon, {19SS1 2 S.C.k, S3I. 

20. Jagishii^ar v. SIrefta, A. 1956 Pat. 149 l/SfK 

21. /ugaiiFiiiffc V. V. F., (iWey SO C.W.K. 674 iSTS) F.C. 

22. Cf- Hapubhai v. State of Bofttbay. .A. 1956 Bom. 21 (25). 

23. Ramtharidrji \\ State of Orissa^ (1956) B.C,R. 346 1357). 

24. SiaU of IF. B. v. Suhodh GopaL n952Hl 2 C C. 403 t.4I7\ % 
^5.C,R. 5f17. 

25. ' cf. Aadliii Ratu v. CiiifHJd/Jii, (I0S6) S.C.A, TO (#2) J ^haptla v. 
Cuflodiau, A. 1952 M.B, tSl. 

1 . Fj/ayauaNda v. Stale of BfAur, .A. 1954 Pat, 2G6- 

2. P’S'dr^erda 1 v, .^^lofapar Spanning ^ IFcflvIng Co,, ,A^ 19,54 S.C- 
110 i725>. 

3. fCiirrar Alt v. Stale of U* P-i A. 1954 .All. 753. 

4. Rtlghfeir V. [fpiion of tridio, A+ 1954 Piinj. 36L 

5. .S£i,5Jjfi>husajt V. State of Bihar, A, 1936 Pat. 493 1496). 

0. Kitre Stngh v. Stale of Pmfah. .A. Punj, S6; VanrJra 

Stnfih V. .'?faic of Pt^njab, A. i960 P^nj. 317 (F.B.). 

7. GMJananiia v. .SMfe of drsam. A- 1953 .AS?am 33- 
B. PHtreadr^i v. Slate of IF, B.* A. 1956 Cal. 437. 
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iSKOHTEE. COSSTlTUTiON QF INDIA jArt, 31 <2) 


Whcrt tlie State seeks ia recover posseSTikm of a land 
by itf from a lessee/ 

Where the transfer d£ ownershsp is to a statutory t'oqporaliun 
wliicti U neither awued aor cantrolled by the State/ 


'Public pa^po»«^ 

1. Tliough the delermiuatiDii bj the Leknslatiire or the Execati^e 

as to whether a partienlar purpose is a pobTie purpose is i'ffiHa facie 
respected by the Courts^ it la the duty of the Courts to deteruiiiie the 
t|uestionp^" and the position has been made explicit by the amcmitEieut 
of by making the eiistcnec gf a public purpose a condition prett- 

(lent to aequiaition under Art, 31 (3}. 

2. The eKprcsslon 'public purpose^ is not _ rapablc oE a preciae 

definition and kas no rigid rncaniiig. The definition oE the expression 
is cUiEtk atid takes its colour from the in wbicH it oceura, tltc 

concept iMryjMg it'ilb ihp timtf and dattf of iocUty attd its needs. The 
point to be determined in each case is whether the acqnkatioii is in the 
ttwral of ccmioiiipdfy as distingntsitsd from the private 

interest of an individual.*' 

3. The test oE a public purpose is whether it is fa the public 

rather than its me by the public,** If the purpose for which the aoqui^it- 
tion iH made reBulta in benefit or advantage to the publie^ it is a 
'pnbhc- purposCp ibou^li the acquisition may be in favour of a private 
c^irporution or of individnala. It is not essential that the entire coiu- 
luunity or even any considerable portion thereof should directly enjoy 
or ^Mirtkipate in lh& improvcnientp^*-’* provided the objwt of acquisitioti 
advances a public purpose/" 

4. A purpose which is for the benefit of individuals may stUt be 
a ^public' purposep provided such persons ate benefited not as indi- 
vJdnals but in furtberartce of a scheme of public utility,^* TbnSp the 
ucqnlsitiDn of lands for u S4y!lety formed for cemstruetion of houses Eor 
clearing slum areas and houaiug poor people or in areas where there 
is an acute shortage of dwelling accommodation^** is a 'public piirpofic\ 
even thrmgH the direct and mimediate beneficiaries ]^re the tnembers 
oE the soelety.^^' Even the allotment of requiahtoned premises to 
informers of vueaueieB dnes not take away from the public purpose be- 
hitid the requisitiidn if the infonucta are houielesa and are in need nf 
accoiiiodfttion^^* Similarlyp the excayatioti oE an irrtgatiou channel \s 
El public purpose even thoogh an adjoining private owmer is immediately 
beneEtted by it,” 

5. If the object be a ’puMia purpose', it does not cease to be so 
merely because the compensation payable for the acquigition is to be 
paid not from the puhEk funda but from the funds o£ a private 
abciety,“ 


3U\ 


9, /(lEfniJrfl V, fadfivf*ur Unhersliy^. 63 C.W.N, pH i9m 

10, JJIatff of Botyilmy v, Nanfh SC,R. IH, 

Jt, Aloffl cf BUiar v. Kamethii'ar, A, 19&2 JS.C, 2^ 

(issas s,c.R, sea, 

Khandtv'oi v. Stale of U, F** A. 1955 All, 12, 
t3, Thurnliiran Stale p/ Madras, A, 1053 Mad. 756, 

K. ra/m^arl V, jVcu' Thealrei, 1060 Mad, lOS (J/JI, 

15. Cf- SlaU 0/ Bombay v* Bhanfi, (1955> 1 S.C,R, 777: (19524) 
C-'C- 43B 


16. V. Union of India, A. 1050 FunJ. 544 fasn 

20, GundacHat v. of Madras^ A. I9S3 >iad. 537, ^ 
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6r Tiuplcn3t:dtiitii]!n of □ DiiWtivt; pTiBEriple oi Statt polfc? Ls a 
public parpose.'^ ^ „ 

Ir A public pnrpofit Is tilbcr m purpose oi tbc Luion of of a btatc 
or ally other pnbJic purpo^.** C*fiC5 where tlic State acquires or 
reqttib^i Lions property for ntilitarian inatltutions or welfare schejucs, fall 
witbin the thin] category^ An iindertalc may po&stbly have all the 
ibree oapecta and may serve the purpose of a Stalej the purpose of 
the Union and a general public purpose,** 

S, Tbe foUowiog are some pntposea whicb have been held to be 
public purposes-- ^ , 

(0 housing of a Jituister,” puhtic omccr,’* an employee of tlie 
State Transport Corporation a member of a foreign Consulate/* or 
the generul public in a con4ltion of acute sliortage of accommodation^ 
r.g., owing to the influx of refngeea/* or the members of a nonprofit 
making co-opcrative society.^ 

Ul} Rehabilitation of *reiBgees\* 

ifh’l Doing away with unemployment amongst a section of uie 
community." _ * . ^ > 

(fi'} A scheme of land teforniSi even though ii may nltimpteiy 
benefit a class of tenants."-* ^ ^ ^ ^ 

iv) Land reform by nationalising tlje means of prodnction and 
elimination of the concehlration of the menus of production in the hands 
of a few individuals/ elimination of intermediafits between the Govern¬ 
ment and the tillers of the soil and vesting the nmimgemcnt oi cuht- 
vaLioit in a village body/ , ^ r 

ivJ] Building a factory lor manufacture of textiles m puTsuance ot 

the Bive-Year Flan/ + r - 

t>. On the other hand* it has been held that the lollowsiig pnrposes 

are not "public purpose^ i 

The mere purpose of raising revenue." 


Uhiitralion. 

S. 4 m ot the Bihar Lund ReformB Aetp 1950 was invalidated oji 
this ground. It provided that all outstanding arrears of rent, which 
were doc to the pranrietora snd tennre-hDldcrs at the date of acquisition 
ot the ciitate, should alfio vest in tlie estate, ihongb the liabi ny of the 
temindara far payment of aTTenrs of revenne and cesses sho^d teniaiu. 
Mtld, it had no connection with land reform. Its only object w-aa to 
raise revenue to pay compensation to the zemindars for acquisition O'! 
their estate. It was obviously a colourable legislation/ 


Zt. of BiJiur %% Kanieshwar^ II&52) S,C-R- 8S8 r {19S2-S4J 2 

C C. 3S3 (JSI, ^ ^ 

22. / v. Sldtt- a/ Jlfodnss^ .A. 1962 Titad-- 

23. Siaie of flouiboy Gufsjia, 1955 S-C. SlO, 

24. ^Hdii^fpidrn Vx (1950] ^ C.Lr,J. l^ 

25. jMonoftur v. Dc^ai. A- 1951 Nag^ 33 m i 

Of U*, B., 11952] C.bJ. 265. ■ .-a 

L Tfl Ru»i V. Union of India, A. 1^ Pnnj. 475. 
zl Saf V. State of Wed Bengal, tl951) 55 C,W.N. 493; Gutdial v, 

^^^uiJrkadiit v Jholafyur Spinning CO.> I-L-R^ (l95tj Roni. 473 

Slaffi of Bihar v. KamejJiiPar^ A* 1952 S-C 252 (311-2). 
t Visheslar V. State of .V. P * (1952) S-C-R. 1020. Slabajan J. 
fi jjj-forn V. Stale of [/. F.ii A* 1959 All- S72 (>939]'. v*a 

Stalf of Bfhor T. A. 1853 S.C, 352 (27X 2?-S. 

28S, 295) < 
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Comprtvnce of iho Lv^ilalurc. 

It Kbould be poiot«d out in ihe present cQnt«:ct tliat F^ntrtea 33 of 
List 1 and 36 of List II ^ ^hinh ditminscrilKd the ri.-i>pcctivc po^vers uf 
the Union and tilt Slatt Lc^aTatnrcs t^i UniOTl and State parpq^es 
respectively, have been omittal by the ConAlitulion |,5tvea|li Airkcnd- 
ment) AcL Under the amended Knlri' 42. nf List III 'Sflc 

titlter the Uiiicrn or n State i^^rislalure nan oeqaire nr requisitiijn 
properly, for any pab!jc purpe^ nf course^ to the territorial 

jnr^ivtion Over the propertyp in the case of a State L^ifitalure. 

How far the eni-itcnee of 'public pii-rpoi«' la juaticiabU. 

I* Prior to llie ailiendtnvnt of CL iZ\ by the Conadtiitiou (Fourth 
Amendment) Aet, i955p the language oi the Chinse wa^. not quite cteur^. 
aud the Court Lad to infer by that the existence of a 'public 

purpose' was a condition precedent to compolftory acquisition of private 
property, and that, accordingly, the question w-as juKtictable. hut the 
worda 'save for a public purpose', lui^eited by the Amendment Act, 
iitukes pabtk purpose an exprv&& condition of compulsory aoqaisitLon 
or requisitiou and no doubt is iett tlmt when it is found Lliat tliere was 
no public pur|)Ose to support a law of compulsory acquisition^ the Court 
is boiitid in declare the law nnconstjtutionaL* 

2. Any law to which Arc. 31 f21 is atlractedj wimld be uncmiNtttu- 
tioiml if it seeks to make the Executive dclermiiiatlon of the exist¬ 
ence of n pnhhc purpose 'final' and non-jn.sLiciablc.^ 

3- Of conn»» w^hen the Legislature dcclarrs. that there is a pLiblic 
purposic, the Cnurts should respect its words,^ and in examining whether 
there is a public purpose behind a -ieheme for acquisllion^ the scheme 
slii:>uld be examiued aj£ a wluile inf^lead of picking out pnrttcular items 
to say tlmt they are not supported by any publtc purpose,** 

4. It Qiinecessary to state in express tenna in the statute iuelf 
the precise purpose for which property is being taken» provided from 
the whole tenor and intendment of the Act it could be gathered that 
the property was being acquired either for purposes of the State or for 
the purposes of the public and thut the intention was to benefit the 
comrnnnjty ot large/*"** It may be e±itablishi;d from the proved faciei 
3- Once it is held lhat a public purpose existSp it is not competent 
tor tliE Court to go into the further i^neslion^ namely, wliuther rliat 
public purpose could be seenred by a cninpulBory acquisition or retmi- 
sit inn or otherwiAc, In other words, the neccjsfly for tht licquisitSon 
nr requisition is not a Juslkiable question/^ But otherwise, Govcmttitnt 
\< the best judge of the need for the Inud;^* whether that need is a 
public purpose or not remains jnsticiable/* Similarly^ it is for the 
Govtninietit, not the coinrlp to decide whether a particular work is to 
prove uselnl to the public.'" 

6. Since 'public pdrposc" is a oondiiion precedent to the esercise 
of the power of campnlpory acquisition by llie Slnte, it is clear that 
the Stale has po power to Compulsorily acquire or rci:|uisition private 
property for private purposes, tbut is to say, to Lake the property at 


a, 

in. 

n. 

12 . 

13. 

14. 

15. 

16 . 


.xiflffi a/ urn (Jr V. Kamcjftx'ur, a. 19&Z S.C. 252, Aiyar T 
CF. Saiya Adruyan V, Statt of IlL J5., A. 1S57 tab 310 IJJJl 
fbf4,. p. 2&!, Pus J. 
fftrd., p, 274^ Mnhsjan J. 

SiaU O/ v. Manji, liasSf \ S.C R. m 

.^lya Samyan v. Ststt 0/ ll\ fl., A. 11>57 Cal. 310 
Fw, o/ Bom hay v. Kfijiiafdaj, a, la&J Sc 222'(22^) 
dlfrora V- Stalt o/ P.. A. im Ah. 872 l^7^i 
v% Slstt of IF. B,, A. 1&SS Cab 5t0 
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* parp^es ot wlM:re tliere iid sclieuic cif pqbSk utiliLv 

lUl'UJVCu. •" 


Obligmtlon to pm.y tompcnsatkan For ^quUilJoD or re<iur»tioTimB+ 

obligation for payment of jnst compec^tioa is a necessarv 
tbe pDwer^of cotnpulsory aoqulsitba of properlv both und^r 
the lio^me of.iiw English Cominon Law as wcil aa nniier the Con- 
^ncnl^l dwtnne of Domain sub^ouently adopted in Aintriea. 

c CoastifatiLin of Indm liois rais^ed thist obligatioa to pav coiitpcti^tion 
lor tht mmpiilsory^ amHi&itiofi df property to the status of a fundanicTital 
right and declared that a law that doea not iimkc pmvi&ton for nav- 
nietJt of coiupensation shall be void. ^ ^ 

/IfttJfKiJirOn, 

\ law wliich leavts it sntireltf to tlie discrttioii of ilia Gowriiment 
to iwtiisitiDn tilt stoclte (My, of f£»d{;raia£| at any rale fised by it at 
1 ^ discretiOTi. offtiids ogainst Art. 3l fJl as it faib to specify the prin- 
CLples on which competition is to be paidJ* 

1 ... V «;lK«J«ent atncwiiHtots, the abore fnndaaicrtfll riclit 

naa been bemnied m by certain limitatlom ^ 

FirtUy wLiie ’compcnsiicion' literally means a 'fttU and fair edni- 
valent of the property taken’,^^ cl. £2}, as aiiieHiJcd by the Coastiiuyim 
(Fourth Araendni^l} Act, provides llial inadequacy of the conipensn' 
lion ^yided for by the Ugislatnrc aliall not be called into aueslion 
in a Court of law. Tleucc, an individual shall has-c no legal rcirtedr 
even tliottgli he is not paid the full moneteary equivnlent of the oro* 
petty taken from hitn.'" He can obtain relief from the Conrts, only if 
is provided for at all, either literally or fn effect" 

Secondly, the application of cl, (2J is altogether eireluded in ihc 
cases eoiiting under Arts. so th.it in these eases, the Courts 

stiaii not be entitled to interfere even though no compensation at all 
baa been provided (sep 


Adcqiucy af compenution Ho longer |u»iicLab]c. 

I. It has already been pninted oui that ai a result of the Rniend- 
incut of cl, (2) by the Conititutioa {Fourlh Amendinent) Act, IRSS. 
0 Jaw eomiug under Art. 31 (2) win no Jonger be open to attack in a 
Court of law an live ground the conipciisatiou provided bv die 

Legislature not adequate, e,g„ being ks^i than the market value of 
the propertyp or being les;5 than tUc equivalent of what the owner had 
been deprived oFh" that cottipensatioit lias been provided at the 
unie rale for diliercnt classes of property wiihuiit Laving regard to the 
QiUericnce in th^r nature and quality,*^ 

^given' requires that iomc eompcnRatioii must be 


!!’ Bengai CtMJjfi, Soc. v, Bcm. A. tft&2 Cat, 554. 

IS. State of v. Nathmat. A, 1954 S.C. 3CW, 

19. Asii. CpllictCT V, Jatnnadas, A, 1969 Eam. 35 (40)^ 

Author, expressed at p. 113 of the First 
J^diiion of tins book has been adopted in .Vujnaji^M Va v, State of 
A. 1959 itad, 548 (5541, 

21. C/, Im^r Singh v. Statf af Rajasthan, fl9®5) 2 S.C K- 303 

22. Cf. State of \V. B. v, Bda BatHijee, (Jft54J 5.C.R, 558, 
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SHORTF.K CQSSTlTLiTION OF INDIA [Art. 3l (2) 


fa) It IS not Open Id the L^gialntDr? to taj down principle wlifcti 
may rtanlt in tk^n-paynirnt pf compensation or which may revolt in not 
paying' any pompcaMiSon wliaUoever.*^ la aitcli a case^ the law will 
now be invalid for contravention of Art, 31 (2) itiielf.^^ 

(f) It is on this principle Hint the Snpreme Coon; annptUd a. 23 ^/) 
of the Bihar Land Reform.^ Act, ]$30, which provided that the net [nconic 
of the proprietor far the purpose of deterimuiDg unipensatloa^ shall be 
computed bj deducting mwii the gross usset of the proprietor^ the cewt 
of works for the benefit to the miyals of such estates at the rJiifrs 
Warying from 4 to J2f^ per Cent, acc^mg to tlic amount of the gros%s 
Hsset.^for^ the calculation ot the cost of snch w'orks at a flat rate with¬ 
out reference to tlic actual expen.^ea, which reduces the net income 
which is the basis of the aswAiment of coiiipetisatioap ia of a coniisca- 
tory character^ and partially negatiTes the piovisioii for payment of 
compeusat inn.^ 

Where the Legialatorc providos tiiat no compensation almU be 
paid for improveinants made after n snedfied daie^ except ain^cnUnral 
improv-tincnLs, it amonnts to a connscation of the non-agricnltural 
improvements^ and sneh pravtsioH must be stmek down^ even after 
the insertion of cl. 

(b| It ia not open to the Legislature to provide that nn conipensa- 
tTon ia to be paid for a part of the property actiuired-** 

3. It Tunst be some oecunlary benefit to the Indliidual in lien of 
the property taken from him and" not some benefit which tiiay he con¬ 
ferred upon him ulong w-ilh other mcmlrtra of the public.-* Tlm^p 
where hind is taken away from an individual without providinj^ for any 
payment of rompeiisation to fiim^ it cannot be said that Art. 31 (2) has 
been complied with because the land so taken or some portion of it 
has been set apart for the n-^e of tlie public. “ 

4. Thtfc is a con t no vent ion of Art. 31 (2) if the Legislature neitlier 
fixes the umaunt of compensation itself llOr specifies tlie prinefplcii for 
it.H determination A The task of determining llie principles must bi 
ferfnrmcd bv the I^gislutnfe itself. But tliere is no nneonstitutionat 
delegation of le^rUlativc power where the Lej'lslalnte has tnid down the 
principle according to which coinpeissatioti is to be paid but leaves it 
to the Executive la apply thoie principles according to particular cir* 
cninstancesr^* 

TIiue^ the Iveglslnture may provide for payment of compensation In 
instalments but leave it to the Executive to specify the instalmentH," 

Whether the Leglilmture can provide for payment of eompenu- 
tion Oft ihe haw* of ihe value at ■ time onlerior to that of acquiiitloD. 

According to the general principles Telatiog to cosiipcnsation, it is 
settled^ that the compensalion must be the monetary equivalent of the 
property on the date of tllC acetuisftion. 


£1L hri-jri'l' U. U F 




23. t7. SiaU of BHuir 

(|Sfi2) S.e.R. 8S9, 

24. i’fnjh V. Slate of V. P„ A. Id57 All. 3S7 fJWU 

23. Namoiftayii v. Aiate cf ilFudrai. (lP5fl| 2 AI.L.J. W3'i4i2i' 

1, n/ RnJastAan v. A'otJimaL 2 C.C+ 239 (jV/] ■ 

A. 1954 S.C. 307. 

SC R 2 ^ : 0852) 

3. S(ol<r of II’. D. V. Pfia Baturfee, ( 1054 ) S.C R. S5B ( 564 ). 
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an '• Baner/tf* (he State Legislature fixed 

^ requisition fo^rpuiWtS 
aSM:»)ng ^lie volne for the puqjoMit of compensition in re™« of 
aeqeisition at any future tilUc and the Sdpreme Conrt OUnnl^d the 
pro\>Mion wtth the folloirjng observation^ ^ ” njumUed the 

's periuancnl cuaetiueat and 
y*-°^ after it came into force 
the hxnig the nurbet valne ou tAsceniber 21, as tlic ceiliiia 

on corupensattob, 'ivttliuut refercuce to the value of t(« land at tlie 
time of the^ aenuisition is arbitrary and cannot ™&d as dne 
^mphance in letter and spirit with the reqoi«n“i,r^ Art 3M2i 
in’1^ tenor date for tlie oseertaintiiettt of %-aJne mar not' 

v™.!. mstanee, when the Iiropo^ wheuic of ncoabiltioii bmmrs 

known Wore .t « lattuchcd and prices rise sharpU* il aSa^d S 
benefits to be derived uuder it, but the ibri^bf an aiit^SSr datf 
whidi might ^ve no relation to tlie value of the land wheti it in 

later, cannot bnt be rtg.iriLl « 

ra^Tiffr* flbol'* ob^erA^acioii iltat the Sanremt 

ti^DOr^i^ote if (‘*1 Hit measure a 

after ihl “ »pe<:“lativc nse in the value of hind 

if \hof ocquisitioii becomes known to the pnblic: hot 

apenuauent one, the prescriplion^f a'fi^ed 
^ “'=‘l”'®*ft‘“n woald be arbitrary, 

iT?™-.u ™J«cl of amendment of d. |2) of ,\rt. 2| by the Coastituhon 
Aiiiei^ient) Act, 1955 was to counteract the dedsiou in the 
the'cnSt^V qu^on 18 liow far the amendmeut would preclude 

, ®FTt from questioniDg the quaalum of compensation even if the 
«atnte u^re permanent and the date fixed lioo- no rational Maneetion 
’■■fllwc of the land at tlie time of acquisition, 

Hioh question mute up before the Madras 

“ permanent enartment, vii, the Sladros 
Lignite lAciittlaition of Land) Act. 1953. Hq doubt, the intention of t^ 
‘o acquire the lands was atinonnced bv a Press Note dated 
th* W and the prices, in fact, went up since then. But 

iOi7‘'r* even a date anterior to that, uumely, the 2Stli April. 

awessnient of the value for pnrposea of CBnipeiisutiun vithniif 
tndiMtinx the reese^ wliy sucli an arbitrary date *^’as being fixed. 
Tile provistoa was, obv'iouslv, outside the exceptional case admitted by 

VmvisiJin ' 

the bar imposed hr the amend- 
'adrou^L* Of’lhf question raised in this mse wm not one of 

wm^nsaiion but raised a more futidaniental ouestjoR, 
‘he. Legislainre bad. in fact, fixed the ‘pria^ples on 
l^tch the contpen^tion is to be determin^ and giien', o-s enjoinEd bv 
the ear icr^.rt of cl. (2L-whkh was not oifeetiS bv the am^dmeii^?! 

.f J5 ^ fixing of ait urlmr date involves the 'principle' of paynienl 
I'l. front *t8 qnantnm or adequacy, the decision of 

tile Jiladraa Court ncmains □i]assAil^b1e4 

CL (3) : of StAle L«wi. 

1. ThU ct{|u^ ineatts siint tio law rciatinj? to acqrtjsition or reoni- 

aJler tll^ eonun^iictiticnt of the 
Con^tilDtioQ shetli b* vttJid unless it is respnxd for eoiiftdomtioEi of the 


4. aSiata of II'. F. Vb Bela Banfrfte, IIP54) S,C,K. 5fift (5tfJK 
AapiPdjp^aj-ii SloU of ilfaiJraJ, (IS^O} 2 M.L-J. 402 

12 
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-Jtb uk=ru»d.i 

the Act iball 1s= 

2 The maid 'tsw' in Ilie clniiM and ill cl. (61 appears ^ bayc b«n 

2 1 lie TTcrti taw in Pitaident li not obTigod lo 

loosely oser ‘"i« 

5'? ™ ^vh^ rmil la referred to under Art. 300. .the Pr^ident « 

fel«^ wtiether It fulfils the r«pireiueote o£ Art- 

? IT,.- Supreme Court has hold* lhat cl. f3) la atlracfed on^ wbeM 
L ?^ri^=ut^re eimcls a iatifeniite legislatioti relating to aequi- 
the tstnte Legislature e^ii a ^ of Uit Constitution, An 

aitioii Of ri^nismon aEt^ die ^ ^ 

i« ™ed brSal Clanse au^ need not comply vitb the requireioent 

c£ cl. (3-)+ Prj.ii.lent is reouircd to ciiatilc lltc Siato- 

4, Tbe assent ^ JlLj Iwt pteclndc any cliallenEe 

Legislature to enact contravention of any rtlier 

qB ta tbt invuUWy cil jnc " vSt \^\'* In t1i*s TtStMJCt. cL i3l 

proviiibn of the Conslimtion, Aft, 31 UJ- i™ i 

differs from d- (4}^"^ 


\X S.P’Sl ■■ >■" >»“ “■“■- "■■"■- 

out a i>tiblic pttrpDMr j-bar tho Courts from cxatniuing tb^ 

2. Ent CL (4) "“''i*?,, «fo^^y e.g., wlielhet tlie law conlravcnes 

rabdity oi the Vaw in a^rt. 14, £-g-. hv proTiditigf ilifTertut 

requires is tbat tlie lUll niiiil be peiul- 

3, Whal die _,.„„ment of tlie Con-stitmion and not lliat tlie 

i„K ‘3*fe "f Mspeot follow tlic iJill.'* Ill nllier 

w^£"ird*^^«'l'»'^ that DilTImist be passed widioat any 

?. S.C. 2S2 (3SL JEKh : 

Stale 0/ Bonsbuv. A. I9S7 S.C. 531 i5ifi>. 

S' tI inimiittcd that llw above interprelatton nndnly widenit tlie 
few” in Art. 31 tS} (d), wViicli mgst be controlled 
mciifunft oi \rt 368 1161 cind cannot accorJiiigly, include iny 

by Ilia ™i^ccment of ll« Cotislitotion, whetlier aitienrfl 

,ng or stale of iVdJrw, .A, 1959 Mad. W$ (Sill. • 

?■ ?f Trti£r.5lttgli V. Slolc 0/ Barn bay, (19551 2 S.C.R, KH 1lS2i. 
'1* T.- Stole 0/ AJadroj. (10641 S.C.R. 761, 

n S/iA^ar V ^Tlafe c/ B»iar, A- 1951 Pat. 91 (fOJ. liWll 
hv Sfefe of 1^’’^“^ A. 1853 S.C. 253 (27J1. 

... A. .<« «... « 1.^1. 

Is, Calapdil vf Stole o/ Orfssd. .A. 1953 S.C. 375. 
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Scope of cl. (5). 

£ V clamst pnQTldtft a naniber uf c.xccpiiQns to the req!iireTntii[& 

^1 as^regordifi laws coniing Wer tliia alaasa [aa anilcr 

t ii7 trOnTta shall have no power to eKamloe the validity 

of fat legralaLiDti either on tfxe ground of ahseate □£ provlsioti for cooi' 
puQSfitJoii or on the ^roand of uon-oxisteiite of public purpose," 

+ 1 , ^ . exetodes the > application of cL (2). Hence, 

tfie validity of a law coming nndej- cL can be challenged for the 
vio atton of any other fundamental ligbtp under An. 14," ‘ or ^vant 
ot legislative competence at tlie lime when it was madcp” e.F„ for con- 
travencjon of a. ^ iZ] of the Govemmeut of India Act, 1935.*^ 

5. Cl, (5) applies to two eJassej^ of laws — 

<i3) 'lixisting laws' other than tliose which come under d. (6h 
laws cnart^ more th^n tS nioiiltis before eommcnceinent of the Con- 


(b) Any law made by a State Lcgidntnre or by the Union ParlU- 
meiit (t.f., any Jaw* niadc after commence men t of the Constitution), 
for any of the purposes mentlciaed in iiema of sub-cL (b), 

Snb-el. (a) . 

K The following kwi wi>tild come within the scope of cL (5) (a) : 

(a) Provincial Acts sneh as the West Hcngfil Premises Requisition 
and ConlTOl Act iV of 1047];“ Travancore-Cochiti Salt Act. lOSa M.K. 
Bombay Land Requisition Act, t^.“ 

lb) Central Acts such a& the Ljind Acqaisitioii Act, im;^ Canton- 
nienls Act^ ;■ Electricity .Act, l&lO.* 

2. AV^icre an ^existing law' is amended by an Amending Act sub¬ 
sequent to the commencement of the Constitution or within 18 months 
prior to the toinmeneement of the Constitution and tlie Amending Act 
contravenes the provisions of d. (Z) of Art. 31, it is only ihe aiuending 
provisions which will £aiJ^ if they are sevetablc.^^ But if the life of a 
prc-Con:ititotioii Act is exUnded by an amending Act, after the com¬ 
mencement of the Constitation, the Art ceases to liave the protection 
of Art. 31 tS).* 


16. SlaU o/ Bihar v, R'flppEtfjluiNirp <l&52) S.C.R. 2 C^Cx 

35d. 

I7H \b to be noted that under the amended oh (2}^ the existence 
, ‘ppolic purpose' is an express condition; hence, tf the application of 
CL (2) iS excepted^ the question of existence of public purpose to t^t 
the validity of laws coming under cL (S) is also placed bevond que^tiatt 
in the Courig ^ fCf. .^fohflPi \\ CuJJiodfaPi, A. 1^ Fepsn 58 fiS4): .lurotTij 
V. Slate of U, R, A. 1938 AIL lin i/JJ}]. 

18. KhandeTrat v. SUitc of U. F, A, ISI55 All. 12 (JS). 

I a, Kmtpur Oti Mills v. r 43 J. A. IflSS All. 99. 

20. .-Bfil. Cail^dor v. Jamnadatf ,A. I960 Bonn 35 (42K 

21. SJatt of TF. B. v. Btlo Banerf^v, (1^) S.C-R. 558. 

22. Ohara £. S. C. v. Stale of Panfab, A. S9^ S,C. 284 {285}, 

23. Sudhfndra v. Salleitdra, A. 1952 Cal. 65 (ST): Sfitilvai v, 
of H\ RrwxaL A. 1054 Col- 17F 

24. Mamoor v. 7\ C Gavtmmmt, A. [932 T.C, 14. 

25 V. SlaU of Boinbay^ A. 1957 S.C. S21 (32S). 

t. 4yroFia Ram v. State p/ tL A. 1958 AIL 872 {87ff). 

2. Ram jVdrdyau v, Ditmpore ranU. Boards ,A. 1958 Tat. 71 {74k 

3. Srluivas \\ Sialc of If', B., A. 1954 Cal. 171. 

4. Satya iWarayarla V. of IF. B., A. 1057 Cal. 3t{) (J/4L 
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3. But Doetficatiobs fssncd after the eoninwnccaiMit of the Conal^ 
tutton cannot be challenged u nncoustitHtiotUkl if the Act under which 
they are issued are protected by Art. 31 (5) ta). 


Snb-eL fbj- 

Any law passed by the State sNlite<rarrtl to the conuiienwuiEn^t 
the Constitution, lo*- any of tite following pntpoaes come w'thm d* (5> 
(hi—(f) taxation or penalty, f.e., fi-scal and penal staretesi (11) promo¬ 
tion of pnblic health, prevention of danger to Itfe or propertr, 
Ifih enforcement of anv agreement relating to evacnee property, wiui 
anoilier Government.* Any enactment for tlic prevemiou of enrtoaciv 
nient upon public lauds cannot he said lo cotnc under this cl. (51 ib] (»1. 
Tlie Adniirustralion of Evacuee Property Act, 19M, comes nuder 
(5) (h) (hi)'* "fli' wotd "otherwise*’ implies that the law need not 
always be tised on an agreement with a foreign contitry. 

Cl, (ej : Validity of eertoin preXoortitution laws. 

1 . This danse lays down that a pre-Constitntiou State low shall 
not be questioned in any Coart on ground of eontrereatwn nr (ffl of 
Art, 31 or of s. 299 (2) of the Govertinieut oi India Act. 1^, if it 
^tisGes two conditions—(II that it was cnncted within 18 months before 

a^ (if) that it was sobmitted for Die President’s certification by 
26-4-30 and was certified by him. _ , 

2. But if a nroviucial iaw wa.s passed within IS montha before 

'Tfi-i-Afl and vet the certificate of the President was not obtained, it 
;rottld not b^ entitled ID the protection of the present elanre against 
the operation of s. 299 (2) of the Govcintnent of India .Act l«^ or of 
Art. 31 (2) of the Constitution, e.g., (a) West Bengal Land Development 
aud PlsnninR .Art. IMS:' il*l ^fadIns Ahyasan^ana Act, IW?: 
ici Orissa Ucvelopmcnt of Industries, Irrigation, AgrK-olture, Cafiital 
Construction and Rescttletuent of Displaced Persons (Land Acquisitionl 
Act, 1948,'* , ^ . . ■ 

3. The ambit of tlie protection given by cl. lb) is co*e.rlensive 
with that given by c1. (41 [see p. 195, flllfr], 

4 Certificutiim wonld not, however, enre defects oalsi^ », 299(21 
u( the Government of India Art, 1935 or Art. 31 (2) of the Constitution, 
e.g„ absence of legislative campetenoe," 


Snying of laws 
provtdinf; for act|ai- 
Eition q( estates, ttc. 


^"31 A. (?) Nohpiihslandiifig 
IB nfitfre iJg no law 

for-^ 


(it) the acquisitidii hy the? Stjste of any estate or of any 
rights therein or the extinjfuishiTienl or modilica- 
tion of any s«cb rights, or 


5, V- Govt, of U.S.T-C^f A. 1952 T.C. 14^ 

G. Afohaii V, A. 5^ 

Bnj aiiakun v. S. D, O., A. I9^ Rat. r {N). 

8. Sumpurim \r. Camptilntl Officer, A. I9&S HS. 

0. A’fuif Of U', B. V. Bela Banerfee, (1954) S-C.R. SSfi: A, J954 

s.c. rio, 

ID, V, A. I&57 Atnd. 642 (652). 

U. .^atruKhna v. State of Orhsa, A. I95S Orifisa IS7 

12. Rtijahmtindry E. Co, v. Qf .Andhra, A, SEfcM S,C. 

IS. ThiE Article was first jiiserttd hv tSw CutiBiiEptbn (First Amend- 
incTiil Act, 1951 and the italicEstd wcrriis were substituted by Utc Coiiw 
stkntioii (Fourth Amendaiant) Act, !&5S, 
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(b) of ih^ managcmcni ^ny property 

by 1/ie SioU for a perit?d either in ihc 

public inieresi or in order io secure Uie proper 
of property^ or 

{c) t^ie amalgamaiion of l-mo or more corpot&iwns either 
in the public intcrcsi or in order to secure ihc 
proper irtfluei^enienl of any of the corporations, or 
(d) ^1^10 or modification of any righls of 

managing agents, secretaries and iTeasuters, nmtia- 
ging directors, dircciors or managers of corpora- 
fionfp Of of any TOiing rights of shareholders 
thereof, or 

(el i/ie or modifiealion of any righis 

accruing by tJirtiitf of any agreement, lease or 
licence for the purpose of searching for, or -am- 
ninj^, any. mineral or mineral or the prema^ 
tuTc ierminaiion or caneellation of any such agTce- 
iiienl, lease or licence^ - 

siialf 6c defiiwed (a be ^md on flie U is mcoiistsiciil 

or takes away or abridges any of the rights conferred fey 
arjio2e H* oriielo 19 or article 31 : 

Provided that where such law is a law made by the L^egtsla- 
ture of a State, the provisiop^ of this article shall not apply 
thereto unless such law, having been reserved for the ootisidera- 
tion of the President, has received his assent- 
(2} III this article,— 

(a) tJie exptesston "estate^" shall^ in relation to any local 

area, have the same nieaiung as that expression or 
its local equivaknt has in the existing law relating 
to land tenures in force in that area, and shall also 
incliide any fagir^ iwanj or Biwa/i or other similar 
grant and m the SlaUs of Madras and Keraia any 
janmam right ;** 

[b) the expression "'^ights*^ in rdatioti to an estate, shall 

include any rights vesting in a proprietor, sub- 
proprietor, iiiider-proprietor; tenure-holder, raiyat, 
under-Taiyat or other intermediary and any rights 
or privileges in respect of land reventto.** 


H- Snbatiidted for ''Travancorc-Cochin" by ihe Coastilniiun {Sereiith 
Atncndnipnt) Act, lOSP. 

IS. In lift ppplkalion lo the Stole ol Jainmn and Kashmir, the 
prnvi&o tf> clause II) of article 31A shall be tmiiited, and for ^ub<lau.^ 
o( clsiiiae S2> ibtrcof, tilt foUowinff Rab-clatiee slmtl be sTtbstiOitcd* 

aamdy :— , , , , i . 

estate** ftHah mean laml whkli i* occupieri or lia^ been lei 
fer flgricaltnnil purpo&tif or fur pnqaofies subservient to agriculture, rir 
for pustnre, and includes— i , 

(0 Sitter Pf buildings and alher fitmetnrea on such land, 
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™Tl]c Article vra^ originatlv in»nc^ by Sv 4 of 
Conf^titutlon (First Aniendment) Act, igiSI^ 'ond later amerided by tbe 
Con^LhatiOQ iFdiirth Amcndincnl) Actp 19S&p by itaHc^. 

Object af Ah- 31 A. “-Shortly t-ptakin^fp the object of the inirodnc' 
tton oi Art. 3lA by the Comtltutloii (Rr»t ATncndmimtl Act* t9St 
was to raiidate the acqtiisition of EcinindarieB or the abolition of llie 
Fcimaiient Setllenicnt Ti'ithoQt interference from ibc Courts: 

Art, 31A pfovsdctl thaE no law (past or fulrirc^ affecting rights o| 
any proprietor or intermediate holder Ln any rsloie shall be void on 
Oie gnotirid that it is LDCossLsient with any of the fundaiueiilal rights 
intlndcd in Part III of the Constitptlon, Tliat is to say , no such law 
shall be liable to attack on the groand that no cotnpeusation has been 
provided for, or that there is no public parpose^*-^^ or that it viohitea 
some other proYiaion of Part lUp e.g.. Art. 14.** 

Ob^et of fortber unendzaenl by the Cenatitiiiion (Fourth Amcad- 
meutj Act, I955.'^The object ol this atliendincnt. Is ta take out not 
only laws lelatlng to abolition of ZemuiiIaH but also other items of 
agrarian and social welfare legtslatlon, which afieet ^prietary rightSp 
altogether, from the ppndew of Aria, 14p 10 und 31. Tlie nbjet^ is thus 
c.^pLuined in the Statement of Objecls and Reasons— 

"It will be recalled tliai the zemlndari abolition laws which came 
first in our programme of aoeial weLfare legislation were attacked by 
the interests affected mainly with reference to articles 14, Id and 3t, 
and that in order to put an' end to the dilatory und wasteful litigation 
ami place these law's above clialknge in the eourtsp ankles 31A and 
51D and the Nintfi Schedule were enacted hy the Constitutbn (Fhst 
.^llicndmeut] Act- Sub^quent judicial decisions interpreting utticicfi 
Up 19 and 31 have raised serious difhfrnUies in the way of the Union 
and tJie Htuies putting through other and equallv importani soclut 
welfare legislation oti the desired lines, f.g., the fotlowlng :— 

(fll Ultile the atwlition of zcmiiidaries and the niiinerous inter¬ 
mediaries between the State and the tiller of the soil h:is been achieved 
for the most puri^ our next objectivea in laud reform are the fixing 
of liniita to the extent of n^ncultural land that may be owned ctr 
occupied by any person, the disposnl of any land held iti excels of the 
prescrihetl tnaximum and the further luudthcatlon of the rights of land 
owners and tenants in ugricuUurnl holdings. 

(I'O Iii the interests of national economy the State sliouM liave full 
control liver the minctnl and oil resouFces of the Lountrv, indading in 
particular, the power to eanccl or modify the lerimt an A condition^ of 
prospecting Ikences^ mining len^s and similar agree meuEsi, 


Ifi) trees standing on such land; 

(fill forest land and wooded waste; 

Ifir'l area Covered by or fields flixiting over watery 
(u) sites of Jandarf; and gharalj/ 

[t'O any /agfr, Inn mi, muafi or muk^rravi or other siniilar tyrant 
but doea net include— * i 


8.C.R. 


n. 

t7, I'Wniyjt'tfr V, Stuff of M, P.. f|9a2) S.C.R. 1020, 
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It Is often necessary to take over nrwler State niattai^cineni lor 
ft i^mpcirary penod a commcireifll or indnatrial tuidertakmg or otlief 
property in" the public interest of in order to secure the belter itkijus^c- 
incut of ilic fiiidettakin]^ or property. Laws providinj,^ for sncli tenipo- 
rary traiisfcrenec to State iiianageniciit tkliottld be perTni&&ihk nndef the 
Constitution, 

(ft') Tlte reform* in catnpany law now under eoutemplation, such as 
the pro^^^essive elrnnoaiion of the nianagiag agency system^ provision 
for the compnlsory ansatgamatiou of two or more companies lu Uie 
natioEifil interest^ the transfer qf an undertaking from one company to 
anothetK etc.^-p^nire to bj pSaced above ctiaUenge+ 

It is accordinglv proposed in clause 3 of the Bill to extend ihc 
scope of article 3IA'so os to cover these categories of essential welfare 
Icgislatioiir'' 

Art*. 31A and 31 (4K—Tile scope of Art, 3l (4) is at once narrower 
and wider than that of Art^ 3lA — 

{{) Art, 31 t4) has application only to statutes which were pending 
in the Lrfgistamre at the commenccnient of the ConstiinlioUp whereas 
Art. 31 A is subiect to uo such reslrictian, 

iff) Art. 31 (4> excludes attack oidy nn the ground of coutfaven- 
tlon of Art. 31 {!), while Art. 31A bars objections based on continveii- 
tSDti of ,^rtSr H and 19 as wclL"* 

(fjf) On the other hand. Art. 31 [4) covers acquisition of any kind 
o/ property, while Art, 31A HI relates only to the si^uisiiion of a 
purficufdr kind of property^ vfc.r estates nnd rights therein, 

(ft') Tlioogh coofined "to estates or rights the^e^^^ Art, 3lA 
covers not onlv law'S for their acquisition but alati for their extinguish-- 
nient or niodifieatiou.** 


'NotwithiUDding anyiliing in Art, 13L 

L The wTirds in Art. 31A m prior to ihe Amendment by the 
CutirtittitUpn (Fourth Amendment} Act, ISSS w'cre '^withstandtlig 
anything in the foregoing provisions of this Fart . change is 

rather verbal, for either expression cxclndes the application of any 
of the fundamental rights conferred by the three Articles which are 
specified, viz,, ArL*?. 14,^" 19,”, 31** anclndiiig the qurstion of piih.jc 

purpcKe),^*' . _ , . , 

2. But a challenge on the groand of contraveniiori of Other Articles 
prwinded) c.g.. that certain prnrisitrtis of a kw aathtirisinj;; Stale 

niatingefnent €>f tlie property of a JIutt iiilrinscd the pfovision* ol 

iti this respect, the Constitution fFourth Amendment) Act, 
is more liberal than the First Amendment Aet, 1954, for wdiile the 
original Art. 31A precluded a chftllenKc on the ground of violation of 
‘ anv of the rights confemed by any provisioiiR of this Part. i.e., any 
of tile Juiidfinicntal rights, the anicndmeiit of 1954 lias re.^lticlM i 
to the contraventioii of three specified Arts, only Arts- 14, 19^ 3b 

3, Prior to the amendmcist of Art, 31 (2) by the _ konstitulion 
Il-onrth Amendment) Ad. 1955, it was held by tht majon^ of the 
Supreme Court in Stale i>f Bihar v. Kuppiciftaar,*- that tlie existence of 
a public purpose was nn inherent condition for compnlsary acquisiimn of 

IB. ,Srf Ram v. Stale u/ Bombay, A, 1959 S,C, 

19, C/, /lW4jf Singh V, ,s:e£ifc o/ Rafoslhaft, 2 b.C.R. 303 (3^4. 

€f State of Bihar v, n953S S,C,R, S69; 

'■• S '« '««■ 

22, <idiieadharrii4p v. State o/ A. 1955 Bom. 28.^^ 

23, COfti^nr. IL K. £)> v- Lak^hntlndra, (1954) b,C,R. 10115, 
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priv ate property hy tin: State. Follow mg tlie above view^ tlie Saoraslstn 
Ili^h Coiirt held^"'tli-at Art. 3lA did not debar the Court Irotti queslicm- 
ing the cjdBteoee of a. public pumoase belimd a law coming under iTiN 
Article. Soch a cotitentioii woulcf now be precluded since tlie aiticiid- 
ment has laid domi the eLSi&lence of a public purpose as an expreiS 
condition or rc[]niAittqn nnder Art. dl. 

4. Flirtlier, Entry 42 of List III having been otnended at the same 
tintcj so ai to omit any refertnee to couipensation thcreftoiUp tt can no 
longer be conteiidt:d U5nt & provision for cottipeiisatbn is a condition lor 
the i^scrdse of the Legislative power conferred by that Entry. The 
obligation to provELle lor compensation i& now exclusively coutnineJ tn 
Art. 31 S2)p and since an uppUcation of tlmt Article is excluded hy 
Art. 3lA^ a Law wblch comefi under Art. 33A cun no longer ^^be 
cliallengcil aS a eolouraible le^ila.llnB or ai con^UiCJitory in natlireni 

Sub-el* (1 ) = "L»w ptovidiag for the mcqUmdiloD by tbo Ststt o f 

■n 

L For the applidtion oE this Article, it is not nece&sacy dint ilie 
Act mnst cxpres&ly state that tlie Estate or the rights therein trst m 
the State. It is sufficient il the provisions of the Act by themselves show 
that the acquisftipn is by the Stater** !^ot is it essential that the 
acquisition must be immediate. There is nothing wrong lu its happen¬ 
ing gradually or on the initiuiive of tlie Intermcdiiiry personp such as 
D tenant, if tbt actual e^rtiiignishnient of ihc rights in the estate Lakes 
place on paynvent of compensatian by Lite State. 

2. Where there is a law providing for the acqnisiLion of an estate* 
aiiv Act amendiiiK the same* enacted after iha coming inio operation 
of 'ArL. 31A sliall be entitled to ihc protection of that Article/ 

A. The protection of Art. 31A Ul is not tost merely because an 
Act is givtn retrospcclive effect and Tests an estate In the Govern- 
incut from n date anterior to the coming into force of the Act.^ 

4, Hesnmption of a breach of a conditiou of the grant is 

nut aeqaisitkon but if the State wants to take the property of the 
iaglrdar for u public purpose?, it ia an ac\;iaksition within the tiieauing 
of Art. 31A/ , - 

3. Acquisition of "arrears of vent' due to a Lflitdlord is not acquisi¬ 
tion nf an estate ot of any rights therein within llie meaning oE Art, 31A 
but is an ocqnislljon of money or of choses in action which falls 
outside the scope of Art- AlA {1) (a).* 


AneiUury may be included. 

A law for the acquisition of an estate etc. does not lose the 
proteclion of Art^ AlA (I) merely because ancillary pro^-isions* are 
inctnded in such law* e.J?.— 

(f) A provision for acquisition oE buildings as apparteuant to 
the cFlnte& within which they lic>' 

(if> A provision for the investigation into and annulment of trims- 
fers fraudulently tnade immediately preceding the ennctiiietit of an 


24. IvnlEku IvniaUr v. »TOJlifrU .Sldfe, A, 1932 Sad. 114. 

25. €/, SiriRh v. StMe of Bmttbay ilTOSi 2 S,C,R. tfl4 \lS2y. 

h .SatiAarfaPTU v- Orfjja A. 1951 Onasa 06 (991. 

2, jRiifihvJ?fr V. Jiiutc cf /t/mcr* A. 1059 S.C. 47S (■f77's. 

3, .4jnar Shi^h v. Ataie a/ Rajasthan, nassi 2 S.C.R. 303. 

4, Qf Rihar V. Kamejflii-dr, A, 1952 S.C+ 252 

3, Ra^htib^r v. Sfole of .Ifniiv, .A, 1950 S.C. 476 {477^. 

6. Ga/af^alJ v, Stalo of OHlJU* (|0l64> S.C k. I ; {1952’^] 2 C.C. 

500 ism, 

7. Kn FPiflfeJJiya .Vardfw v, Colf^fior, (105^) S.C.A. 4EH 
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Act far aboliticua ot wiiJi the laliiect of dcfta^ting tlsc previ¬ 
sions d tlie ACL ^ , I j 

(ijf| A provision for encou!Tig<irtieiit af sclf-cnUivatioti of the land* 
sfLer abolition o| the iulcniiedhirisa." 

"E*lPle^ ''Sec ondcr CL \2\ belown 

t, CL Cn {a\ applies on\y if h i$ a riglit in an estate. Ttte dcfiitition 
of 'estate" ill cL m [a) shows that by tJiat word the Constitution wds 
contcmptatiTig the dJUcrejit fonws of laTicl iciinre under wliicb properly 
is ]keid in India, It cannot, ihcTcforc, include a personal right sndi 
as the right ot prC’^mptiun, arising ont nf a , 

2r 4ln the other hand, the estprcRsion h wide enough to mciudc Hie 
interests of a ctiortgagcc* of a tenure. 

"ExtiiogrinAbEnnit of pocb rigbli^. 

L 'iTiis expression means the esctingnishniefit of the rights ^*^j**^ 
estate without involving the process of its 'acquisition' bj the Stafe^ 

2. .A tncosarc of agrarian reforiti wliicU dxea the ceinng area for the 
holding of tb^ laodtard fi>r his personal culti^tion and transfers the 
tq bis tenants, would be protected by this clause. 


'Modification of lUay ftiieh ngbtf*. 

1. The word hiiodification'^ in the context^ of Art- 31 A_ only ineans 
a substantive inodihcatian of the proprietaxy right of a cit^n snil has 
to understood in jairtapoattiou with the word 'estidguishiuept. It 
docii not include a mere rfrirJrfliwi impas-ed*'"' upon the 11 ^ 11 ^ or even 
a saspension^" thereof, f.g,. the suspension af the right of iiianage* 
meiit of a landlord wdio is disqpali^ed to manage his own pniperty. ^ 

2. 'llie following have bMH held to constitute o 'moditication 

witliin the tiieanhig of this proirisioo : , ,, 4 u 

if A law' which limiLsi the iTtfixiinmn holding of a landlord. 
m A law wbicli lim!t.s the landlord's riglu to recover possession 
of the land held by a tenant, for bia personal mltivaHon. 

liif) A tranjiftr of the Tpindlortrs title to the tenant, subject to a 

condition of defe^isonce.** ^ 

3 On the otJier liaiid, the follow^mg Imve been held fwl to con-stitute 
an ^eKtiiigniabiiient or modificatioti" of the rights In an estate, so as 
U> attract the protection of Art. 31A f i) (o) : 

i.a] Tlie suspfrtsloii of the right of inanagenient of the landhjrid by 
taking the estate over under the Conrt nf Wards, on the ground of 

mnimanagcineut."^ , , ■ t * j 

fh) .A procidurat requireiiienfe imposed upon the right of tin. lann- 

lord to terminate the tenancy of bis tenant. 


8 . 

233 iF. 

to. 

KL 

12. 

id! 


573. 


3?3. 


t4. 

15. 

16 . 
17. 
Ifi. 


FaiaMtau v. Fapnjl (I958> dd Bom. L-Jt. 12 {14) : A, 1957 Ihhoi. 

5wrfraf V, Slai# 0/ I'*. B-r il9eSl ^ C.W.N. W1 (^1. 

Sff Ram V. of Bombay, A. 19*9 

Rrf RaiFt v. of Rd«[thliy, A. 19^ S.C, 4^ 

AMul Rafciman v. A. .f* ,1^-^* . ,(,«=[• 

Rtijfhuii/r V. Co»rl of Warfts, (1653) hX.H, |CH9 ; A. 1953 S.C, 

Rha jell’d Ml V. of PMn/a5, A. 

pgraSbraiFi v. Sifltf of Botoboy. A, 1957 tfeml. .5.* 

A’rf ttafFi V. A'iale of ffomtvy. A, 1059 b t^ 

Rri KfstFi V. 5ra!* of Rumtay. A. 1^^ 

RujuA^tlbfr V, CoilF"! of It'aFiJi, 11953) S.C*R. ICMU 


,\, 1953 S.C. 


te. Abdwl RaA/FFiaF( v. 


I'jlbul. A, 1058 Bom- 94 (»>. 
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(b) ^ aver muiA^cinenfe of kbj propcrtj^i 

I. Tliis sub>clDU!^ in tended** lo c<ouiit«r&rt the efforts of the 
two casei.^'^-^ 

2- It U to be noted tfu^t ±kni>clansc |b) Hot rtrELricied to Indtii^ 
trial iindertaliin}^.^ only, tint extends to jiny tind of property. Ifence^ 
ihe State cmi now Uke over the niandpemcnt of any property, inoi-able 
or inukiovEble^ for a thuited period^ without being obliged to justify Its 
action in a court of law^ with refereitce to Art. I4, 19 or Si. 

3- Prior to the inti^netion. of tikis ctaoiie it vcrb held tliai the 
word 'modificaliQii' in cl, (a) meant the extinction df the proprietary 
right and thal^ acconlmgSyn a luere suspeiision of ttae right of maniige- 
ment of an estate for a de!Cnlte lime wxnuld not coirw under Art. Si A.’* 
The prcM^nt clause covers ^uch a case. 

4- The conditions for the applioaiioki of sub-ch (b) are—^ 

{a) The tahing over mnst be for a limited and not an indefinite"^ 
period of time, 

(h) It must be either in the poblie interest or in O'rder to secure the 
proper managenient of the property. As instances ot 'public interest' 
may be mentioned—prevention of irLfringeiiient of the rights nf 
iciiadts;^* full and efficient use of the land for agricttlture ;** safeguard¬ 
ing of the interests ot the holders of life inauraiicc policies.' * 

5. As instances of taking over for proper managemient may be 
mentEOned the managcmenl ol the property of a 'ward' or disquali^ed 
proprietor,* 

SuWI. (c) t A*Tiplep.mAtion ef eorpaefttlan*. 

The object of this clause Li to facilitate the eUniination of unhealthy 
cnnipetitkon between rival concerns uperaling in the same field where 
the nitereila of the public call for such action, by precluding the objec¬ 
tion that the amalgamation of existing companies canstitnies an uti- 
rtasollabie restriction with the rights of shareilolders Epiaranli>ed bv 
Art. 

Sub^l. id)z. Extinction or modifitalion ai ilgliU of dlrEotoin or 
ftharo-belders etc. 

In ChfriiK/^ f-oJ'j cqSe,"* a question was raiseil whether the voting 
right of U sliarchoider in a company was a right of 'proj^y' or "n 
mere |>eTf40tial privilege flawing from his proprietary right. Ttie ametid- 
inent seeks io avoid ony such question and provides iJiat no queation 
of infringement of Art, 19 11) (/) or will arise if the voting rights 
of fthanediolders arc affected by cniy luic^ The rights of managing 
ngents^ secretaries and treasurers^ managing directorSj, directors or 
managers are also sitnibrly treated. In a sense, cL fdl reinforces 
cl. (h): hot it i$ of wider j^cope. Even where the Htate does not take 


20, See C, 3. Vol, h pp- 

2U Cbirapi/Ei Lnt v, L^nfiJn of India, tl9^Al) C.C- 10 ^ flHSOl S.C.K. 
tOOt A, 1951 i^,C. 41. 


22. f^tc’arkadav v, SAoiapnr Spinning Ti''"eat1pig 119541 S C 
074 (5S3j. 

23. v. Cariwi o/ Wards^ [S9R3 S.C.R. ICW9 : A. 1953 S.C. 373. 

24. Xs happened in StiiU af Rajasthan v. 3fanahqr, 135154^ s.C kl 

or Raghu-tfir v. Cctirt aj Wards, S-C,R, 1049* 

25. /fityanffiaf v. fff ;?fflurtiihiro. A, 1952 Sou. 50, 

1 , Gfmral /nj. C’o. v, Rajagopalan,. A. I&5J Pttni. B 

2, Tropkat Ins. Co^ v. Unfqn of India, 2 S c R 517 JSlSi 

3- Knldip v. State of Firn/ch. X. 19M Piinj. 247^ 

4. CL N^irayatlpms]sd v. itidlflu Iron 6* SUel Cfl„ A. 1933 Cal 
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over the tuanageincnt bwt irmkes some other Inw which extingabhes or 
iiioctifiea the rights of the persons referred tn, ^nrti law will not be open 
to challetige on the grounds specll&ed, 

Sab-cl. {«] : ExtiDirtioii or niodifieation. of lighti under mining 

1. }n some cases, the re^sonablentss of tlie Mining Concession 
RnSes, imide under the Mines Jk Minerals {Regulation ^ rtevelopment) 
Act; iSdSn which ^'ested some amount of discretion in the Executive iu 
the matter of granting and cancellation of lieensc^, was challenged/ 
Tlie insertion of the present sutxrlause precludes suuh attack on ground 
of coiitraTetition of Art. 19. 

2. It also precludes any contention tliat compensation is payable 

under Art. (2} on account of cancellation of an estisting licence. 
The of the araendnieut ia even wider and includes not otily 

licences m.t also agreementii and leases, 'fhe Constitution Amendment 
Act thus empowers the State to affect even contractual rfjfAIi relating 
to mineral developmentp without liaving to comply with .Ari^. 14, 19 
or 31. 


fVoVlM, 


1. The word 'law' in this proviso means no more diau a BfW/ 

2. The Provi-^to keeps alive the alternative provisions in Art- 31 (3> 
for jadging whether the State law has nr has not complied with the 
requirements of Art. 31 (2|. The provisions of Art, 31 (2), therefore, 
do not Stand repMl^ by Art. 31 A. ^e difference is that persons whose 
properties fall within the deEnition of the cxprc^ion 'estate' in Art. 
31.A, are depris^ed of their remedy under Art. 32 and the President has 
Ijccn con^itituted the aiole jndge of deciding whether a State Taw acquir¬ 
ing ^estates' has m has not compHed with Hie retiuirements of Art. 31 


9. TTic Pravisq, however, does not require iiiat n bill niUBl receive 
the assent of the President once under Art. 31 (31 and again under the 
Proviso to Art, 31A {ll.^ 


€L (21 (m) : 'EiUteV 

1. ktqd with the expression "other intertutdlary' in cl. (2) (fel, 
the word Estate" refers to the interest of an intermediaryi Le., a per^Ti 
standing betwcetl the Blatc and the aetpal lilkr of the soil. It catiiKit 
include a tcnatit who ms ajctwally cnUivatiog the land,* nnlcss the exist¬ 
ing law of lain] tenure in an area includes sucli interc-sts aUo in the 
lieftnition of 'eittate"*' 

It is now settled"* lliat the word "estate^ include:^ part of an estate. 
Hence, a law which niodilieis the rights of tl^e landowner in certain 
r>ortions of an estate Isay* in some ot the villages included in the 
eatatellp cannot be challenged on the ground that it is not covered bv 
Art, 31A merely becau,%e it docs not extend to the estate as a whole. 


A. Cf. Mintrai DiielQpmiHi V/d* v. UniQn o/ fudfa, A. 19^ Pat. 34t, 
£. Ram Dr/b^y y, o/ Af, JJ., A. 1032 M.B. 57 

fi. Stale of BiUar \\ Eanier>lncar, A. l®52 S.C. 252 r (1952) 

S.CH, 389. 

?. A'diiburSUirfi V. Orfiys Stat^t A. 1957 Orissa 9E {9S~9}. 

R. Singh V. Stati U. P.. A- 1057 All. 153 (J54). 

9. Sr{ Ram V. StuU of BombAy, A. I9S9 S-C. 459 i46S), 

Id. Atma Rum v. Stoic of Punjab, A, 1959 S.C. 530 {527). 

I]. v. Slate of Fua/crt, A, 1054 Punj, 167 (f7l) iMi. 
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3^ Tbc foUawing iuli^reiils in land hav-e been he Id to be ‘catatii*' 
witliiit the ineiLEiinK of Att. : 

(dj The holdluj^s nf MntipTiks^ia, Kh^at and Talukdar in Saurastra." 
ih) Titanaa of Jaipur^** 

(e) Pre^utement minor hiAm^ in the dbitrkt oC Gutijam.*^ 

Ld) Bhotnkharag oE RajaBLlmtip^* ar Bhomias of 
icj VanLa Ecctlre in Bombaand Giljra.t.^^ 

(/| BhagdR:r^p Nar^'odars and Khoics, liiadlioldcr:!^ as well as occn- 
panta of imalienatcd lands, in Bombair-** 

(it) Jagirdars In Rajasthan.*' 

^Slune u ..... in tbe law Ftlstuif to Inod 

|ja&urfl«^ 

Under the Bombay Laud Revenue Code, IS79* any Interest in 
]atui^% inclndinir that of ocoupauts of unjilienated lands is au "eatote\ 
Aa regards the area goTretiied by tlie Code,, therefore, tlic word 'estate* 
in Art. 31A shonld rectiTe the "same jnterpreintion/^ 

^JBkgir or other piaiUnr 2 rut% 

I. Ttie objccl of Art. aiA being to save Jegis^Utmn which was 
directed to the obolition of iiilernicdianes so as to estabUsh direct 
relattoiiihip between the State and the tlllera of the soil, the wmds in 
the Article should be consimed in that sense which wt^nld acliieve that 
object in a fall measure.^ 

1. Tbtts^ tlie word ^ja^ir* shonid not be given the resttieted mean' 
ing uf a (j^ant made for miHlary service bnt ahantd be construed in tlie 
popniar sense so a& to include all grants in rcipect of persons wlio 
w^erc not cnLtivatora which conferred on the igraiitces rights iu rejtpect 
of land Tcvenne. Thus, mnintcuance grants m fevnur of members of 
the ruling family would be covered by this word.^* 

3. The grant need not be exp^ss.*^ 

4. An Ejlinprtir wontd come within the expression 'other Bimilar 
grant^^* 

CL (2J |b): *RLfihLi*.— See p- IS3, anU. 

^iLer InLejrxncdinry^: 

These words at the end oE cl. (h) auggest that nh the interejKtB 
specified in the sub-chmse are those of intermediafleSj ns distinguished; 
from those of the actnel cnItivotorsV* 

The Calcutta*’ and Punjab^* High Conrts have, however, held that 
the sub-clause iucinde any right in an estate^ whether it is the right 
of a mere reuUrecciver or of a person in actual possession of the laud. 

It Is &uhniitted that the view taken by the Allahabad High Court.” 
seemE to be preferable if cl. (2) (h) is read with cL (IH^L 


12. Katika V. StiarajiTa A. lftS2 San. 114. 

13. >lnior Sirt^h v- Slate af Ka^afirwu, il&SA) 2 S.C.R. 303 (353) ; 
A. 1055 S.C, 504- 

14. Sankarsatia v, ^iatc i>f CHssfl* A. IftoT Orissa 0fi. 

15. Ca»gadlinrrao v. 51a!er &f Boinbayp A. I95& Bom. 2S. 

16. Sri Ram v. State of Ifombay, A, 1059 S.C+ 4S9 (4eS), 

17. RagJtftbh V. SUiU of Ajni^r, A. 1050 S.C. 475 (450^ 

IS, A war Sirt^h v. of (IS^) 2 S.C^k, 303 (J3J!i : 

A-. 1055 E.C,R. 504. 

Ifr, Aja)t 5fngji v. Slate of U- P-. A. 1057 All. 3S3 {154}. 

20. 5nrCTidrdmifii v. 5Jta^^ of IP, B,, A. 195S (SL Ofi. 

21. Stole of Punjab v, K-f^hor^ A. 1959 Pnnj. b (17) F,B. 

22. Anonda v. 5i!flfff of Oriisa, A. 1950 S.C. O. 
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EffccU of of ma to l^ie 5t»l» aiUr ocquliilifla. 

1. Wliflii an c^tstc ve&ta in the Siatc as a feswlt of wnipalsorT 

QC^uisltloii under the po^*er of 'eniioent ilomain', the entire interest 
of the liiterniediariLes in anch estate vest* in the Smte^ free of all incuin- 
brancei!^. Tile State can accordingly, igtiore prc^cqnisition contract* 
with the inlettnedinries which creat^ a mere riglic in favour 

of n third party 1 fl right to enter and catch or a licence 

to do certnin thlnga upon the Inod.’^ 

2, If, in any mse^ any prc-acqiiisilion contract be binding upon 
tlie State, the remedy of the person aggrieved is to bring a ^uEt h>r 
enforcement of the contract and not a pctitioii ttnder Art, 32, for, no 
fmtclanientnl rt|:ht U infringed by refnsing to comply with a con- 
traettud obligation-" 


31B* iriihawt ffrejudwe tQ the genemlily of >rmi- 
sions ceniained in aHide J//1, noii£ o} iht Acts and Rcgula- 
fiPrt^ specified m flip iVinl^i Schedule nor 
Validation of provtsians ihcreof jhtin be 

Reflations.Jct'tHPd ia be void, cr cvct to bccmte 

void, &n the ground that such .Id* i^cgn- 
laiion or provision is inconshtenl with, or fates away or 
abridges titty of the rights conferred by, any pTovisions of litis 
i’ad, and nowHhslanding any judgment, decree or order of any 
court or tribunal lo the contrary, each of the said .Ids ^tnd 
Regulations sfitilf, $ub}eci lo iJte po-wer of any competent 
f^egislature to repeal or amend ih ctmlinuc in force. 


Amendment,—Art. 3IB vi^as addctl to the Constitution by s. 5 of the 
Cenvtltulion (F'nrit Amendment) Act> If St* 

Effect A of AraemlmeiiL 

Ihe amendment la retrospective, and validates the Acta inctnded 
in tile otli Sohcdnle, ah even though when enactctl, the Act 

Contravened the provisions of s, 2^ of the Government of India Act* 


Oh>ct of Art. 3 IB. 

L Art. 3IB ha* been inserted, by way of abnndant caufion, to 
save the particular Acts includccl in the ^li Scliedulc of tTic Consti¬ 
tution, rtotwtlhsetanding any decision of a Court or tribnnal that fny 
of tliese Acts is void for contravention of any fundamental ngbt^ 
Notliing in Art. 31B shall be read as restricting the scope of Art. 31 A,* 

2. f3n the Other hand. Art. 3IB kt not illustrative of the rale con¬ 
tained in Art. 31.A, hat stands indeiwndent of it, and valklatea certain 
Acts ftpecified in the Ninth Sh:hedulc (see at the end of iJie t^k). 
One of these AcLs is the Madhva Pradesh Abolition of Proprietary 
Rights Act a o( I&51), the validity of which hiis, accordingly, been 
upheld bv the t>npreine Court, though it was argued that tlie compen¬ 
sation piovMed was not real or adequate-* 

23. 5;ianfatMf v. State of Bombay, A, IteS S.C. 533 : 

3(35, explaining away the contrary view in C/iholafrftaY v. Statu af 31. F.w 

fiUlle nf y. p„ JfSS Ail. 154 itS9), 

25. J?iitrii&fta v. State Of BjMtliifly, fl955J I S.C.E. 691, 

* i Stale of Bihar v. KdiHeifiscar. S.C.R. 9S9. 

2, I'iiltft-Jflr V, State a} M. P.. (1952) S.C,R. tOHJ. 
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3. VbTiiilc Aru 31A Ih confined tq citatee. Art. 31B iindadva .\cls 
wliicli relate lo properties whjch are mit 

Scope of Art. SIB. 

1. Not only the Acta tliemsiclves but notificatbiUi sabsccpently 
ibfnied in exercise of powtrs cxnrferred by tlie Acts art aLw entitled to 
the protection of Art. 3lB-" 

Z. Act^ inctaded in the Ninth Schedule islioukl be interpreted 
Siving their words their ordittary nieauiog, uninfluenced by nnv pre¬ 
conceived notion/ 

Power tu amend the Acte specified in the Ntnlh Schodule. 

The protection gii-eii by Art. 3IB only applies to tiw acts as lliev 
stood at the date when the Constituiioii (First Amendment) Act^ 
which inserted Art. 31 was enacted. If the Legislature siibsei|iicntly 
seeks to amend any of tbeae Acta, such amendment uinst be eonsisteiit 
with the Firudaineilta] Rights conferred by Fart LIl af the Corkstitu tion / 

JIhrjfmIfoMS. 

U .At the time of its iudnsion in the Ninth Schedule^ s. 34 fl} of 
the Bombay Tenancy and Agricultural LunJa Act, 1943 pTo^-ided that 
if a landlord requtrn land held by his protected tenant Efophj for 
his personal cultivation, he could terminate tlie tenancy giving one 
year^ tiotice. fri 1952^ the Act was amended by inserting snb-sec. {2Ji) 
m the seclidn which laid down that the rtglik of Ihc landlord under sub- 
see- (U ^ball be subject to the coiiditiou tliat the name of the landlord 
must stand in the Record-oE^Rights on the lat JatiiLary, 195?. in the 
area in ^uestioUp no Record'of-Rights had been prepared in 1953, and 
the condition was^ prinio- an unreasonahlc restrictioa upon the 

right nf property cunfejred by Art. 19 (Ij- {f}^ 

Ifild, that the amended provisioUt which contravened Art, 19 (I) (/) 
and ivas not saved by Art_ 31 A, mnst Ew held to be void.^ 

Zr In the case of Jammn 3; Kashmir, the Ninth Schedule was made 
appiicable (with addltLons) by the Constitution (Applicaiion to Jammu 
fle Kashmir] Order, IBM, with elEect from 14-5^. Any alteration or 
additiofl made after that date in any Act indnded in that list W'ill 
be outsMe the protection of Art, 31B.*-* 


Right io CortstUuUonal Remedies 

Remedied for eii- ^) The right Ip iiitive the 

fcnfcensent of righbs Supreitic Court by appropriate proceed mgs 
conferred by this for the enforcement of the rights conferred 
by this Fart is guaranteed. 

{2) The Supreme Court sholl have iKJwer to issue directions 
or orders or ^vrits, including writs in the nature of lia^co^ car^ 
pits, mandamus, prohibition, quo luarranlo and cerliorari, which¬ 
ever may be apiiropriate* for the enforcement of ativ" of iht* 
rights conferred by this Part. 


3. Chitnattinl v. Slate o/ Rani bay, A. 1934 Bom. 3Sn 

4. Venkalagiri v. State Of A, P., (1959) S.C. 1C A 

5. Abdul R^iiman v. VUhal. A. 1953 Bom. 04 i, 

,SfE Ram v. State (?/ Bumlwy, A. 1950 S.C. 459 E47m ^ PPro^Hi b 

fi. Sant Stngh v. Slate of I ^ K,. A. 1959 J. K 35 (F B > ^ 
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■(3J Wittiodl prc^judicL^ to th* ijower^s copf'erred on the 
Supreme Court by clauses (I) and {2], Parliament n^ay by law 
eitijKJwer any other court to exercise within the local limits of 
its jurisdiclioD all or any of the ijowers exercisable by tSie 
Sdprtiiiie Court under elapse (2J. 

(2) The right guaranteed by this article shall not be sus¬ 
pended except as otherwise provided for by this Constitution, 

ScQpv of Art. 32: Enforce meat of Fubd&i»«BUL| fSighU by Supremo 
Caurl- 

( 1 ) The sole objetl of Art. 32 is the enforcenicnt of the fundomentHil 
riglitft giiariLtitecd hy the Cun^^iiiulioii. Whatever Other remedies ntav 
be open to a per^n aggrieved* he has oo right to COniplain under 
Art, 32 , where no ‘fnndnincntaP riglst ho* been id fringed.* For the 
same reason, no question other than relating to a fimdamental rlglit 
will be determined in a proceeding under Art. 32 .* 

(i'O What Art. 32 aims at is the enforcement of fnndamental rights 
no niatler wTieiher the necessity arises ant of an actinji of the cxcvU’' 
live or of the legi^latnre. 

<jii) .Art, A 2 is not directly concerned widi the determiimtion of 
ihe constitatioruil vatidiiy of n particDlar tegislaiive enactment. To 
make out a cose under this Article, It is incuiiiBent upon the petitioner 
to establish not merely that the law compljtned of is beyond the com- 
(jctciicy of the particular legislature as not being covered by any" of 
the items in tlie tegislalive lists* but that it a^ccts or invades" his 
inndauicntal rights guaranleed by the Constitniion of wllith he coahl 
seek enforcement by nn appropriate writ or order.** 

Since Art. 21 itself is conlined to deprivation of liberty by the 
State, no petition uuder Art. 32 lies where a person lias been detained 
by a private imlividnalp** OT where the petitioner has been sheeted by 
his voluntary aeljon without any coiiipnlsiou by the Suites’' 

(u) A ground which has not been specifically taken in the petition 
uitdcr Art. 32 cannot be urged at the time of hearing. 


7. til Its application to the State of Jammu and Kashmir, clause f3} 
of article 32 shall be omitted ji und after clause (21, the following iitw 
clau.se ^halt lie inserted namely :— 

“(2A) withcjut prejnditc to the powers Cortlerrcd by clauses (1} and 
i2>, the High Conn shah have power thronghout the territotieii in rela¬ 
tion to w'hik'h it exercises jurisdiction to issue to any person or authority, 
inn hiding in appropriate cases any Govermitent ivilhtn those icrritorirs, 
directions or orders or writBi^ inelEnling wrha in the nature of Jfufjcas 
iMaodjniaf, prohibitmn, ^im trjrruijti? and certiomri, or any of 
them, for the enforcement of anv of the rights conferred by this Part.” 

S. Ccotrcr/ec V. lixrtre Compirr, {I9S2-54) 2 C.C. 227' {230: Kain 
JiflVMtr-a V. SidU of Pvn/ab, fl9i55) 2 225 Sudkw Ram v- 

CiiitijdiarKii^nl, U9S5] 2 S.C.R. 1113 {ni7\; SHanta^ai v. SiaU o/ 
HoPPifiav, A. 1958 S.C. 532 r (1959) S.C.R. 2fi5: /foppicjhu'jr v. Coinrarj., 
A 1959 SG. ^flS (5W|. 

9. - f nidriiw^Jl/f V. of Raja^tHaih A. IRS5 S.C. 5i>4. 

to. ChiranfU LaS v. Union of India, (l&SO) i^.C-R. (1050-511 

C-C. to (/J) : A- 1950 S.C Id3. 

II. S^Mya Fcrfiia V. .^hfv A’arJbi, A. 1950 S.C. 109- 
I2r Gopdt iJdcs Vr tTpiinn of /pidffl, (1955) I S.CrR- T73. 

13. Trofyi^oi Ins. Co. v. Union of India. {1955) S C R 517 
H. Bhikaji V. Siatc of M. P., {1055) 2 S.C.R. 589 {m}. 



102 


SHORTER CONSTITUTION OF INDIA 


[Art. 32 


AppLtuti&nj und«f^ Art*. 32 ii&d 226. 

1. \1A 3ppLiE!ation under Art, 32 lies in iht first jnstJliicc to tJie 
Sepreme Court, without first reiartfng to the High Conirt ainler 
Art. 

2. Bat the qaertEOD whether an applioiticiD nnder .^rt. 52 lin to tht 

Snpreiue Court after an applimtion under Art- 226 on the =Ultue grounds 
has been heard and rejected by the High Courts has not vet been 
decided.^* In .’if. Gopalan v. State of 5f, tlic Court observed 
that it woifltd not eucoutage, except for good reasons, the practice u! 
* ^direct approach to the Supreme Court m matters w^hkii have been 
token to the Iligh Court anil found agaios^t, without obtaloLug tcave 
to oppeal theretroin." But in the later case oE v. DcjdiJ^ 

the Court disp^cd of an appllcatiofl under Art. 32 on the merits^ wilh- 
out entering Into tlic question of maintainability of the applicaijon 
without obtaining a leuve to appeal fmjn the order of disnnssal of the 
previous pppHeation under Art. 326 on the &ame granuds. 

Who may aipply under Art, 32. 

(f) Any person who complainfi of tlic infraction of anv of the Fnnda- 
meutal Rights guaranteed the Coiistiintloii is at hberty to move 
the Supreme Coujtp—includdng corporate bodies except where the 
language of the provision or the nature of tlie right coiupeb tlie 
inference that they are applienhlc only to natural persQns,^* Conversely^ 
one eantioi apply under Art^ 32 in respeci of a fnndarneiital right which 
he does Mot possess/* 

(ft) f\. company and its sliarelioMers are separate Eegal entities. 
Hence, when some fundamental riglit ot a uompiiny ia infringed | it \s 
the company and not any of its shareliolders that must come forward 
til vindicate its riglits.*" 

(fft) The rights that eonld be enforced under Art. 32 must ordinarily 
t* the rights of the petitioner himself who complains of ttm Inffaciioii 
oi such rights and appre^ches the Court for relitfp and the pmper 
subjects for investigation by the Court would be wliat right?, if unv, of 
the petitiotier have beeti violated by the impugned legislation,' .\n 
exception to the alia VC general propMilhtii is edmiitcd in the ease of 
heti>ra^ ’ not only the man who is imprisoned or detained in 

(.-onfinemcot tmt any person, provided he is not an absolute Hlrauger^ 
can itislltute proceedings to obialu a writ of for the 

purpose of liberating the person W'llO has bccji illegally impriscincdJ^ 

(ft;) There are certain fundlafnental rights which are conferred on 
citizens alone, e.g., the riglif* under Art. lO.*^ A noncitizen cannot, 
therefore, apply for the enforcemetil of any sneh right/* 

Amplitude of Supreme JurudJetion Under Art. 32. 

(. The powers given to the Supreme Court under Art. 52, for the 
enforceinenE of Fundamental Rights are not confined to issuing prero- 


StaU 0/ ^fadrai, (1950-51] C.C. 4fi (Sf) i 


15. Tkaj^ftar v. 

(1950) s.e.R. m 

16, Ai-wini V* Aminnda, A, IA*i2 S.C. 369. 

M. K. Gopalan v. State of P., \ S C.R. ECS U?4i 

t^uru^hottam V, Demh (lOA^l 2 S,C.R SS7 
Chirp PE/ft V. of iHdiaj. (1950) S.C.R SCO 

RaPHeibmai- v. Cofrtwirff., A. 1959 S.C. 499 l 

O, Shartm V. iTrftirffhpiiJ, A. 1953 S C *40^ 


17, 

16, 

19_ 

2h 
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tiiiEive TiTits onty, and are not Mcessartlj: circHiii&cnbed by the condE- 
tlons wliich limit thr cserci&fr of tlie prenogitive writs."^ 

t. The nsed in article 3Z sm! 21^ of the Constitutsan is 

very wide and the powers of the Supreme Court as well ns of the Htgls 
Court* ill India extend to issbing orders, WTits or directions including 
writs itt the nBture af habeas corpus, mandamus, qua prahibi- 

tiob and c^rliarori os may be oonsidered necessary for enforcement nf 
Uic fundamental rights and in the case of the Courts, for other 

purposes as well. In view of the cypress provisiotis of the Coustitn- 
tiun* there is no need to look back to the procedural technicalities 
of these writs m English law. The Court can make an order in the 
natnre of these prerogatit^ writs in all appropriate cases and In an 
appropriate manner^ so long as the broad and fundanieutal principles 
tliat regblbtc the exercise of jurisdii^tion in the matter of granting such 
writs in English 3aw^ ate obser\'cd.'“ 


3. Art. 32 pro\'ide^ a guaranteed remedy for the enforcenient of 
tliosc rights, and this rctiiedia! right i^ itself made a fundameutat 
right, being inclnded in Fart 111.=^ The Supreme Court is thus consti¬ 
tuted the protector and gunranEor of fundamcutal rigtit,*^, and it cannot, 
consistently whh the responsilwlity so laid upon it, refuse to entertain 
applications seeking protection against infringement of such rightsr" 

4, Any law winch renders nugatory or iUuscry the eserdse of the 
Supreme Court's powers under Art, 22, is void.=* 


5. .An application under Art. 32 catinot be thrown out simply 
because the pto[^r direction or writ has not been prayed for. Thus, 
where an older in the nature of mandamus is souglit in a particular 
form, oDlhiiig debars the Court from granting it in a different form^ 
Art. 32 gii'es the Court a ^-erv Wide discretion in the matter of framing 
the writs to suit the exigencies of p^ticnlor cases,' 


Hpw fur cliistcncc of alternative remedy hun appliealianj under 
Art. 32. 

Though the e?eislence of an adequate legal remedy is a thing to 
Ije taken into cottsideraticm in the matter of gmuting prerogalive writs, 
this is not an absolute ground for refusing a writ under Art. 32 of the 
Conritjtution, liccause the powers gi^'en to the Sui^cme Court under 
Art. 32, are much wider and are nut confined to issuing prerognilvc 
writs only.^ The existence of an alternative remedy is no bar to The 
issue of a writ where a fundamental right has been infringed.”' ■ 


WketlkcT delcnnination af faeti poirible m proceeding under AH. 32, 

Since tite right to approach the Supreme Court le itself guaranteed 
under Art. 32^ once the petitioner has, f^rfnrj facie, e,^lablS,'ihed by 


22. .-Ihinad v. ^titn^c!pal Board, i!950) S.C.R. .A. 1530 

s.c. m. 

a Basappa V. Sagappa^ (1335) I S.C.R. 250: (1552'4) 2 C,C, 175 
<477), 

24. KochEit!iJ( V. Of Madras, A. 1930 S.C. 725. 

25, Gapalan v StMs of Madras, jlSSO'^l) C,C. H (JJ4) : (19S<1) 
S.e.R, SS. 

1. aiiranfit Lai v. tfuion of india, (laSO^t) C.C. SO iS5) . 

S.e.R. 860. 

2. RflJhid AJttpprd V. Mnufef/^af RMrd, (SOSO) S.C.R. 566 : A. 1950 
SC. 163. [See furihtr, under .\n, 226, post.^ 

3. i/hFMuatffll V. State of M. R. 11954} SC-R. 1122: A IB54 
S.C. 403. 

13 
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Ills afiidiLVtt the of 3 fun^mentdl the Codrt is bopnd to 

licar tilt ajiplitHtitui qn the merits. The CiHirt ii-onM not be justified 
to reject a petit ion ntider Art. 32 an the amiplc gnound that it in¬ 
volved a detcmination of dlspnied [questions o( focU^ In a proceedtii]^ 
nnder Art, 32, the Supreme Court Is iwt debarred from tuking eddenut 
o( witnesses by isSiulug commissioo or examiniiisf witne^ii in Conrt* 
where neceisaiy.* 

Wbethor dcelBnlary relief be gWen u^rr Art. 32. 

1. It bas already been stated (p. 1&3, niile) that the jurisdiction 
under x'Lrt. 32 Is not confined to the issue of -prero^fath't mts' and 
thut the Saprenie Court has a wide disenetton in the matter of framing 
the writs to suit the exigencEes of particular Erases.^ 

2. Id a iiumber o£ under Art. 226^ tlie High Courts have 

held*-" that declaratory relief cannot be had in a petition for a writ, 
and even the Supreme Court liad early held* that a declaration Hmt 
un impugned Act is invalid and a consequential relief by ^'Uy of in^ 
jniuctioji arc Luappropriate to au applicaiion under Act. 32^ and in 
Ume^h Singh t. State of B«nbay"" Hie Court relegated the pctitioriier to 
filing a regular suit. 

3- But u dcclaratiau that the impngued Act was void was made 
in other cusc^** and in ATochtTHfii v. Stale Of jifadriw:/ the Supreme 
Court has, on a review of the previous authorities laid down that 
the Canrt's powers nnder Art. 32 are wide enongh to make 
even a declaratory'order (with eouseqmential relief by way of injunction), 
where that is the proper relief to be given to the aggri'eved party. Such 
declaration lias also been made in later deci^ion^.^* 

Practice ami Pruceduea. 

It w^ould not be right to permit tlie Petitioner to rahte question! 
which depend on facts which were not mentioned In bU petition but 
were put forw*ard iu a reioiuder to which the respondeuta had no 
opportunity to reply.^* 

O. (3) 1 Power of Fairliament to amfiowcr ather Court#. 

This clause enables f^arliamcnt to empower any Court, other than 
the. Supreme Court, to itssue the wtits menlioiied in cL (2), for the 
purpose of enforcerntm of the fnndameutal tights. 'Other Courts* in 
this clause refera to Courts other than High Courts, for High Courts 
have canslitutional power to issue the writa under Art. 


4. Kochmmi v. of Madras, A. 19W S.C. 725. 

3. Chiranjit Lot v. Union of India, (I&50) S.Cd<. S691 A. Itel 

S.C, 41, 

6. Dinejh T. State of ilf. B., A. 1853 M.B. t6S. 

7. Narareddi \\ Stale of xliidhra, A. 1957 Andhra 4^. 

a. ColUdor of Monghyr v, Pratap Singh, A, 1957 Pat. 102 {iOJ\ 
l‘.B. 

9. Venugopalan v. Afwnfrtjbfli^ly^ A. 1957 Andhra S33 

(JS7). 

10, UmegU .Singh v. Stale of Bofythay, { 19155 ) 2 S C.R. I$4 : A. 1935 
S.C. 540. 

H- v. Niale of Bmnhay, A. 1851 S.C, 229: (1954) SCR 

033 (1941); hxpim yeu'Spaper v. Union of India, A. 18sS S.C. 379 mj) 

12. Cf, flatndard Dawakharm v. of ludlij* (I860) S.C^.^. 314 

13. A'humid V, Sfi KHshnas A, 1059 S.C- 395 <407) 

14. Cf. Govind V. .Sfflff of Bhopat, A. 1952 Bhopal S (3) 
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33. Parlianieat may by law determine to what extent 
nay of the rights conferred by this Part 
Fawtr to PaTlift" shall, in their application to the nieiiLbers 
iHcnt to modify tlw jjjg Armed Forces or the Forces charged 

this PartTn^Iwr the maiDtenaacc of public order, be 

plkatioti to for«&. rCiJtricted or abrogated so ^ to ensure ttie 

proper -discharge of iheir duties and the 
iiiaintenance of disciplitic among them. 


34. Notwithstandtdg anything in the foregoing provisions 
of this Part, Parliament may by law indcinaiiy any person in 
the service of the Union or of a State or 
any other person in respect of any act done 
by him in connection tvith the mainten¬ 
ance or restoration of order in any area 
within the territory of India where martial 
law was in force or validate any sentence passed, pnnislniient 
inBictecl, forfeiture ordered or other act done under martial law 
in such area. 


nc^tricttaii n^llts 
conferred by this 
Part while piartiaJ 
law is in force la 
aiiT arta. 


'^35. Notwithstanding anything in this Constitution,— 


Legt&lation to give 
e^ect to the provi- 
aious of this Parti. 


[a) Parliament shall have, and the 
Legislature of a State sliall 
not have, power to in a k e 
laws— 


(i) with respect to any of the matters which under clause 
(3) of article 16, clause {3) of articlo 32, article 33, 
and article 34 may be provided for by law made by 
Parliament ; and 


15. In its application to the State ef Jatninti and Kashmir* [a 
urtklE 35, 

(fj references to the ctnumeaceraent of the Con^titntion stiaU^ be 
coiistmcd as reference* to tlie commcdccnteMt of the Coo- 
Etilutidu (Application to Jatiitnu and Kashtiijr) Order, 105+ 
ll4tli May, ia54); 

(ff> In claii*e (a), tO, the words, figurea sind brackets ■elaniw (31 
of nrtide 10. claH.se (3) of article sliall be oiiilticd; and 
(iff) after danse (b), the folbwmg danse sheiU be added, namely i— 
*'(ci no law wiili respect to preventive detentii>a made 
by llie Legisilpturt of the Stnfcc of Jummn and Kashmir, 
whether before or after the conmiencemeiit of the Coaatitm 
tion (Application to Jammm and Kashtiiid Order, lOM, shall 
be void on the groand that it is iticonststcnt with any of 
the provisioQS of this Part, but ?iny such Ifiw shall, to the 
extent of sdcli incoTKistency, ccosc lo have effect on the 
e^cphatioii of years from the coTninedcenjent oE the 
said Order estcept OS respects things done or omitted lo be 
done before tile eKpiratiort thereof,'" 

[Tn the absence of a fresh Order under ArU 370, Art. ^ tc), as lo* 
sorted above, has ceased to liave effect ftoiii 14^59]i 
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[it) for prc^scribidg punishmcdt for those acts T.vhich are 
declared to be offences under this Part ; 
and Parlianient shaJh as soon as may be after the 
cominenceinent of this Constitution, make laws for 
prescribing punishment for the acbn referred to in 
sub-clause (li) ; 

(6) any law in force immediately before the commence¬ 
ment of this Constitution in the tefritof>' of India 
ivitb respect to any of tJie inatters referred to in 
sub-clause (ij of clause {a) or provnding for 
piinishtticnt for any act referred to in siibH:laiiiie 
{it) of that clause shall, subject to the terms thereof 
and to any adaptations and modifications that may 
be made therein* under article 373, continue in 
force until altered or rej^aled or amended by 
Parliaiiient. 

In this arttcle^ the expression "-law in force^* 
has the same meaning as in article 372.** 


FART iv^ 

DIRECTIVE PRINCIPLES OF STATE POLICY 

36. Tn this Part, unless the context othgnvisc requires 

DefinitioD State'^ has the same meaning as in 

Part ITT. 

37. The provisions contained in this Part shall not be 

, . enforceaye by any conrtj but the prin- 
pHirdpk* wiualiied therein laid down arc nevertludess 

an this Part. funoamental in the governance of the 

country and it shall be the duty- of the 
State to apply these prindples in making lam. 

iS- In ite apph'eation to the State nf Jaiiunu and Kaalitnir aft^r 
article 35p the folloninj? new artklc shnH be inserted, natnely '— 

wm fts^£i fc> p^nnanenl reM^nis 'a„d 
their Not with standtng anything cenlamen m this Constitution 

no cxiA^tine law m force in the Stale nf Jammu and KaF^hniir and ti& 

law herearter enacted by the Filature of the Stfite^_ ' 

fis> defining Ihe claste^ of pcrsotia who are, or Ahall be, DetmaHent 
rebidrntFi i>f the State of Jammu and Kashmir; or 

[b] couferrlTig on -iiirh permailcilt residetlL^ ailV iipecial fichta and 
pnvikgtA or njipaFbitig npon other personsi any restrictioilfl a» resMct-i— 
\i] eirtplovinent under the State Goi'cmmem; P«^. 

dCquLsitfott of imiuovahlc pTopcTtv In the State' 
m settlement in the State; Ar ^ 

(fi-1 rtfllit tn !!c>iolit5liips nnd such other fntnM of j,M ns the 
State Goyemment jilit provide, 

shiill he Wid Oil the Kfound that'it h inconsistent xviih nr takc^ nwnv 

j’roj&rSirt;.”’'''"" "" •' w '5 

I. N« applicUe la Ilia Slats cr JaipniB and Kaalimlr. 
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Utalitr of llio Dirtfitivc Prbiciplei, 

ITie Aftii^tes indudcd in Fart JiV“ af the Con^tEiiitioii (xArt^. 3l>5Li 
contain ccnain Directives u-hicli it b* the ilnvy uE ihc Staler eq 

follow- botU lu the nutUer of aiJnitnistratioci la^ well in the limkins 
of laws. T]iey embody tiie aims and objects oi the Stale under the 
republican CoiistitntisMi/ tliat It js to a 'Welfare Stale' and 

not a mere ' police State ^ Tilt DixectiveSp however, differ from th« 
Fundamental Kight^ contained in Part ill o£ the ConstUutioii or the 
ordinary lows of the land^. in the followinif respects ^ 

(I) Tlie Direct ivefl are not enforceable in ilic Courts atid do uot 
create any justiciable rigiila In favour of the individuals," 

(If) Tbe Directives reciuire to be implemented by legislation, and !so 
lon^ os tliere is no law carrying out tlie peti^y laid down in a Directive, 
neither ibc State nor an individual can violate any existing law or 
legal right under colour of following a Directive,* 

(fxfj The Dinsctives, per sc, do not confer npt^n or take awuy* any 
legislative power ^om tbe resfw^ctive LegisLaturcs. LcKiBS,Ttive compe¬ 
tence must be sought froni the Legislative Lists contained in tJie TtU 
Schedule of the Ccmalitutioii, 

{iv) The Courts cannot declare any law as void on the ground that 
it contravenes any of the Ihrectlve Principles." 

{vi The Courts are not competent to compel tile Govcrllillellt to 
carry out any Directive, to provide for free compulsory education 

within the time limited by Art. 45. ^ 

On D»c oLhur Imud — 

Though tin* Courts cannot declare any law to be void on the ground 
of Contravention of auy of the Directives, the Courts liave already taken 
cognisance of the Icpjdffpify of the Directives fcpr the piifpoLSie of up- 
liulding social legislation, Thus^ it has been held that— 

Restrictiods^ which are imposed on the c^:e^c^se of Fundamental 
Rights for the purpose of atcuring the objects ves, cisjoiisei:! by any of 
the Directives, would be regarded as 'reasonable^ rtatricliojis within 
the meaning of cIs, (3) to I.S) of Art, 19.*'* 

(b) xAcouisition of land for the purpose of achieving the objects of 
the Direcuves contained in Art, ^ (hi-(f) should be held to be for a 
'public purpose * within the meaning of Art, Al (2)* 

CuDflict between Dircctiv# PnueipleA and Fundamental Right*, 
lu case of any conHicl bctwcEu the Funiiamental Rights and the 
Directive^^ Ibc Fundamental Rights shall prevail. 

Though it is ihc duty of the Stale lo iiuplemcnt the Dir^tives, 
It oflin do so only subject to the limitations imposed by the different 
prDvisi» 3 iii 8 of the Constiiutton upon the CKercise of the legislative^ and 
executit-o power by llie State-' TIiuh^ Art. lA (21 prohibit.^ the State 
from making tiny law whtLli takes oway or abridges the fundancental 
rights conferred by Art, HI, Tlie Directive ivfuctples cannot override 
this Erategorieot limitation upotl the legislative power of the State, ' 
Further, the directive principles^ which are aol tttForccabk by u court 


2, Loktnaih Vr stutc of -PrfSSiJ, 1^^ Drissa 42 (47^ 

3. in Tc Thom&s, A, SEI52 Afad. 21, , ^ 

4r .^fuucTU V. CoiPimfijfoJirrj of ftudge (iSSlj 87 C-L-J^ 3t^. 

5, nc^p TAiJHd V, Stale of U. P., A. 1959 S.C. 648 m4y, f ram 
Naserwanfi v, +Sfiitf of Bombi^y, A- 1951 Bom. 2l6, 

6 - of V, FaJ!.SOra* S-C.R. 682 : flB^SOnSl) C,C- 

503 [3m. 

1 Hanlf Onarcflif v, SiaU of Bihap-, A, 1958 S.C, 73L _ 

8 . SWf of Bihar V, A. 1SS2 S.C. 231 (Mulwijan & 

Aiyar JJ.). 
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of law nuuio-t override the fendanKtital rights which art Mjgressly 
iiudc caforceabte by nppiropriat-e writ* or ordem uiidicT Art- ^ 

Eat thcKiKli tlie Dircctivta CAnnot pv-emde the faaaaTncnfiml ftglus, 
in determintnff llie ecope aad ambit of the fundamtn^ nghts lite 
Court mav not entirely ignore the Directive principles ntti 
tlie prinr^ple of hannonJoiis constmctbii so as to give cHcct to boin 
&& mach as possible- 


Directives eentaiiiecl in ^iher Parts of the CoBstitoUen. 

Besides tlie Diteetivea conlaiaed in Part I\% there are caiiam 
other Directives addressed to the Slat* ixi other Parts of tb* Coaslitii^ 
tion. Those Directives ara also aon-jujsticiiible. These ., 

tol Artr enjenna evetT' State and every local authonty wi^n 

the State to providt adequate' facilities for iiistruc^ii iw the inolher- 
tongue at the pTimary stage d£ education to childten belonging to 

lingnistic minority groups. j ^ ■it- i- 

iM Art. 351 enioLns the bunion to protnote the spread of tbe Hiudj 
lanttuiHe and to develop it so Uial it may sen* aa a inctliaiii ol 
cx^sion of all ibe elements of the composite culture of India. 


38. 


State to secure a 
social order for the 
promotion dt welfare 
of the people. 


The State shall strive to premotc the welfare of tbe 
people by securing and protecting as 
gf ectively as it may a social order in which 
justice, socialp economic and political^ shall 
infonn aU the institutions of the uational 
life- 


39, The State shallp in particular, direct its policy to- 

Certain principles wards SfiCUring - 
of polky to be fob [a) that the citi^enSp men and women 

lowed by the State. equally, have the right to an 

adequate means of livelihood ; 

(b) that the ownership and control of the material 
rea-sources of the community are so distributed as 
best to subserve the common good : 

tc) that the operation of the economic system does net 
result in the concentration of W'ealth and means of 
production to the common detriinent ; 

(d) that there is equal pay for equal worh for Ixsth men 
and w^omen t 

(r) that the health and strength of workers, men and 
womeUp and the tender age of children are not 
abused and that citiitens are not forced by economic 
necessity to enter avocations xinsiiited to their age 
or strength p 

If) that childhood and youth are protected against ex¬ 
ploitation and against moral and material ahandon- 
ment. 


a. staic of \\ Ot^mpakam, ilfllSl) S.C.R. £35 f5jn t riesO-Stl 

C.C. IS3 

10. Hanif Qwirifshi v. State of jTi^arK A. IftSJH S,C- 
IK Ecfcrcuce on th* Kerala EdacatiQn Bill, I'&St, A. 19SS S.C, 0®0^ 
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m 


40. The Slate shall take steps to organise village 
^ . paiicliayats and endow them with such 

Mii/I# powers and authority as may be necessary 

to enable them to function as units of self- 
government. 


41- The State shall^ v^ithin the limits of its etonomic 
Righu td mvky td <?3pacity and development^ make effecKve 
eddtatidn and 'to provisioti fof sccuring the right to work, 
public ^sFisiAbirtcc in education aiid to public assistance in 
ecTij^in cascfi. cases of unemployment, old age, sickness 

and disablement, and in other cases of 
undeserved want. 


Provisjoii for jiiit 
ddxi liuttLallG comli- 
fkill& of work ond 
niQtemity relief. 


42p The State shall make provision 
for seeuTing just and lutniane conditions of 
work and for maternity relief. 


43. The State shall endeavour to secure^ by suitable 
_ legislation or economic organisation or in 

for ^5' other way, to all workers, agricultural, 

industrial or otlienvise, work, a living 
wage» conditions of work ensuring a decent standard of life 
and full enjoyment of leisure and social and cultural oppor¬ 
tunities and, in particular, the State shall endeavour to promote 
cottage industries on an individual or cooperative basts in mral 
areas. 


Uniform r\v\\ GcmIg 
for the dtirens. 


44. The State shall endeavour tq 
secure for the citizens a uniform civil code 
throughout the territory of India. 


45. The State sholj endeavour to provide, within a period 
_ , . . . of ten years from the commencement of 

id«t Constitution for frw and conipulsory 
eatidn for clnldren. education for all children until they 
complete the age of fourteen years- 

Sc 4 p« ef Dlrcctlvr. 

1- Not bclnp justicinhlCi itie prcMiit Article dws nnt confer any 
]f?ERny eoforcGEtblc riphi upon primnry ^rlioots to receive granls-iti-aid 
ffc^m the Gov-cnxiaettt.^* 

2. Tliifl DirBctivs dfifs Hot etiipower the Slote to os'eTriilc the 
hiTidaiaentnt ri|;Jit of minority MinmonitrM to establish cdu 
iti^thetron^ ijf their own chrpice under Art. 30 fl). It is possible for the 
Stale to discharge It? <iblignition pinclcr t|ie present Article ihrqn^h 
t'ov'ctfiiiient on^ed nntl aided schools 


Joxeph V cf Kerala. Ift53 Kef. 200 (297). 

13. Re. Kerala BdoCBti’an Bill, A. ISSS S.C. 053 (SStf), 



200 


SHORTRR COXSTITUTIOX OF INDIA 
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46. The State shall promote with special care the 
J-romoiionofedacft* educational and economic interests of thf 

tional ana economic ^tioas of the peoplep md, in 

mttrests of Sclicdu- particuliir* of the Scheduled Castes and the 
^ CsaieSp ^licddtcd SchcnJuled Tribes, and shall proteel them 
i/ieakcf social injustice and all fontis of 

exploitation. 

Art. 46: Pinam^tjoii of eduuliAiiAl usd cicolu^mic Inlerc-iti- ef tlie 
w£3ikrr J4c|jQtU. 

Tills set^on nterriy declare;^ objecth'e of tiic Siatt and, like 
other iJirectiws* dt>es not confer any justiciable righL Hence, a member 
of a backward class cannot obtain relief fTom the Court ifhcn lie U 
denied any ccitecssion in school lees.** 

Under the present Article^ the State is at tiberty to proitiotc the 
oili3i:atioiial and ccanqmk interests of the weaker secttoiia of the people, 
but only so Innj^ m no ftindamental tights are infringed.** Two pro- 
vUions relating to IfnndamenUl rigbtsp vie.. Arts. 15 and 29 (2) havei 
liowevcr* been amended (act p. 36, urtiej by the Const!Loticn (First 
Amendment! Act, 1951, in order to effect to tbe ptejk:tit Article, 
notwithstanding llic existence of those two Fundamental Rights, to 
the contrary. By virtue of this amendment, IhuSp it will be iww 
poi>siblc for the Stale to make a special provistoDp c.g., to hnild n State 
colonv, for the habitation of Harijans* notw^ithstanditig the bar ogain&i 
discrimination on the ground of caste.** 

47. The State shall regard the raising of the level of 

Duty of the State standard of living of its 

to faiie the level of ^^nd the iTnprovcnieiit of |>ublic 

nutrition and the health as among its primary diitieFi and, 

iitaBdard of living in particular p the SUte shall endeavour to 

Ik^health!*^^'^^ bring about prohibition of the consnitjption 

except for medicinal purposes of intoxi¬ 

cating drinks and of dnigs which arc injurious to health. 

Prohlbitioh, 

Refilrictions imposed by a Jaw providing for the nrohibitlon of 
consunipEioti or production of liquor upon the right rauferred by Art. 
19 0) ifl are 'reasonable' restrictions^ Imving regard to the Directive 
ill Art. 47.'^ 

48. The State shall endeavour to orgatiise agrieullure and 
Or^aaEsation of og* anitnal husbandry on modern and scientific 

^’cnltDre and antnial lines and shall, in particular, take steps 
nmsaianiiry, preserving and improving (he breeds. 

1 ^ prohibiting the slaughter, of cows and 

calves and olher milch and draught cattle. 

14. fii fe IhoriM, A. 1952 MM. 21, 

IlftSl'f sf n^-as (1950.31) C.C. t8J V97r. 

3P$ (lisi! * ^ T. Bolsara^ (1931) S.C-R. 692; llffiso-srt C.C. 
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PxvIlkbitLOEl of C4IW 

Tlie dtrccti^'c ee^ntained in the Ulier part oi the Artiek is quite 
specific and enjoius the prohibition of slaugliter ol nny oE Llie species 
of caUle mentioned, irrespectlre of their utility frorri t.be etiitkdpoi^ 
of ag^ricult lire or ftnfm&l tmiibandnFr" uiid soeli prohibition cniiuot be 
hefd lo be an nnrca&ormble restriction upon the right _ conferred by 
Art. 10 iS) ig)-'* But tlie proteetfon recorninended by this part o£ the 
directive is conhued to cows and calvcfi and to those other aniinals 
which are prc^^ptily or p&tcntialiy capable of yielditig milk or doing 
work as dranght cattle hni doci not extend to cattle which were at 
one lime or draught cattle but wdilch hnv-e ceased to be sucln 


49, It sliall be the obligatioR flf the State to pnott.'ct everj' 
Ptoi«tiott of mo- Mooutnent or plaec or object of artistic or 

npinenta aud placoH histonc interest, declared by or under law 
and objects of na- wiade by FaTliament to be of national 
tioisal importatjee. miportaoeep froin spoliation ^ disfiguroincmt, 
dc^tniLlion. reinoval, disposal or ex]>ort, as 
the case may be, 

Am^ttdBieoh ^The words 'McEdared by or under law inade by” have 
been inserted before the words 'Parlianieiit’ atid the words 'bv law" have 
bevit omitted, by the Conilitutwn (Seventh Amendment) Act, ISSS. 

Objeet of wntadmeni^ —The object liaE been thus explained in 
the Statement of Objects and fteasons ^ , h r - , 

Entry 67 of the Union Lial refern to "ancient and historical iiionu- 
iiients and record*, archacalogicnl etc., have been declati^ by 

Ffirlinnient bj' law to be of national importance A lar^ ni^ber of 
ancient nionmncnis, archaeological sites, etc-, have been declared to be 
of national importance by an Act of Parliament. It reqnir^ another 
Act uf parliament lo make the slightest alteration in, or addrtion to, 
ibe lists in that Act, which seems to be nn unduly enmlffaui prop- 
duTO- It i*. therefore, proposed to amend the entry subststuling for 
the words ^"declared by Furl Lament by the words- ^ ^declared by or 

under law mode by Parliament". The same umendiucnt isi also propo^l 
to be made in the enunected proviiiton^,^mry 12 of ibe State List, 
entry' -{Q of the Coneunreiil List and article 49. 


Supurutkon of indi¬ 
cia ry frk>m cxecntlvv. 


so. The State Jshall take steps to 
separate the judiciary from the executive 
in the public services of the State. 


SI. The State shall endeavour to— 

(al pTornotc iatcrnational peace and 
Promotion of initr- security ; 

fb) maintain just and lioiiuurable 

rclatioas bet\^'^hill nations ; 

(c) foster rc^jpect for internal ion al law anti treaty obliga¬ 

tions in the dealings of organised peoples with one 
another ; and 

(d) encourage settlement of internatiotial disputes by 

arbitration. 


IS. Hanif Quareshi v. of ffthar, A. 1958 S,C- 

19, V, MutUcipaUiy^ A. IMI Ah 753. 
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Att. 51; I^roiaotieiii of ]TiteniLB.|jO-EUi1 peoce. 

w Artkk embodies the object qf Indin in sJie intertiKUotial sphere, 

^ iiiterEi!it|fiinal Lre;tties OT asreeinents entered 
luto by India KhaU tiie force of uiDnicjfhal Law wftboat appropriate 
legislation uiideilalccn under Art. 25^, poyL 


FART V 

THE UNION 

Chapter 1,— The E^^i^cutlvE 


The Pr«fdeiit and Fice-Prfstdenl 


Tfie President of 52* 

India. 


There ^hall be a Presideiit of 


53, 0) The Executive power of the Union shall be vested 
Bxecuii™ newer President and shall be exercised by 

of the rnipn. oithor directly or through offiders 

stibordinate to him in aceordanee with this 
Constitution, 

|2) Without prejudice to the generality of the foregoing 
provision, the supreme command of the Defence Forces of the 

® ^ vested iti the President and the exercise thereof 

shall be regulated by law, 

(31 Nothing in this article shall— 

(ff) be deemed to transfer to the President any functions 
conferretl by any existing law on the rTOvemnient 
of any Slate or other authority ; or 

(6) prevent Parliament from conferring bv law functions 
on mtthorities other than the President. 


Mo Lheorr oF S«MrBliaD of Power, underlying the Conilil ulion. 

.1 ^ oDf CoiiiitittutoH rests the exeentire newer in 

the I^esideiit, there is no siniilar provision in the Coiistitfttio^°rp*tiniF 
‘'jFT'stative And judinal powers also, in other botlies. Further h? 
tntrodDcjug the pnnnple of ministerial respousibilitv, U., by mating 
the Kxfvntiv'c head [the president or the GoverWj liable Ta aet nS 
aw advice of Ministers wiio are responsible to ihl Uehlature the 
renstitution of radia has departed from the theory of Reparation of 
Powws which underlies the .American eonstilntion,' .^enin^ the« nr* 
certain proviswHs in the Constitution iL^elf which provide far the mo 
fcirnent of legtslative powers on the f^xeeotiye or tlie TnJidnn 
» on. Tims, Art. 140 provides that Farliatuent may confer n^, the 
Snpreme Cottrt the power to IHube rules fwliieli is a TeSL ^L.., 
Art. 3S7 provides that under A Proelaiiiation of Emercencv it shan't!; 
compete nt for Farhament to provide that the powers ihl'(StL^^r ^ 

luTure to .oabe law s shall be exercised by the 


1 . 

PS5), 


In re Delhi Laws Art, 10|2 [JWlj R.C.R. 747 fSJi, 884, WJ.5. 
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iht to tjsafec OirdLrmn«fi duriiig rcctss of tins LcgislfttuTp is 

Qnother ini^Lantc t*f legislative p*wcr ill tlie Imndn of ibe EKeejilive. 

Eqt thoDgh our CotistitutiOR ha^ not strictly adhered to the doctnne 
of Separation of pqwers^^ it doe^ not follow tliat under emr Constitutton 
any org-aii of the Govemiiietit can encroach upon the constitationiil 
power,*? of aJiy Other or^an^ or delegate its canstitntioMat fan^aiLa to 
any other or^ou or aotlwrity. A written Coostitntioa. by Sts' very 
nabire, iIl^'c^lvcE a dbitributlon of powers. Tliongh the legislativ^e and 
executive powers arc not expressly %'ested by the Constitotidn. in the 
I^islature and the Judiciary expressly, it is clear froin the different 
provisions of the Coiiiititiition that, barring spectded esceptians, the 
power of making laws ?hall be exercised hf Parliament and the XregiS' 
Ifltures of the States and the pov^'er of adjndication and interpretation 
of the Cortstiintion shall he exercised fay the Courts. Thia is a coBsti- 
tutionnl tmst imposed by the Constitutiou npon the Legislature and 
the Courts which they cannot, themselves delegate to others^ 


'Executive power"". 

1. It may not be possible to frame on exhonstive definition of 
what executive function moans and implies. Ordinarily the exocudve 
power connotes the residue of govenimenteJ functions that rettiam after 
legislative and jadicial functions are taken aw'ayp subject, ot course^ 
to the provisions of the Consiitution or of any law.* 

2. Tlie eKCcntive function comprises bath the determination of the 
policT as well as currying it into esecution, the maintenance ol order, 
the promotion of social and econontic lATelfare, the direction of foreign 
policy, in fact the currying on or supervision of the Keneml ad min is- 

iraiioii of the State.* . * . , , . 

3. Bv reason of Art, 3^, post, it also includes-(a) the currying on 
of trading operations; (hi the holding and disposing of property; 
iC] the mukiiig of contract for any purpose. 


EawcU^ of executive power not depeiidem on prior lefiielution. 

1. Tt is one of the functions of the EsecuLh c lo execute the laws, 

tliis does not tneanp however, that the executive function is confined 
to the execution of 3aw& or that in order to enable the executive to 
fnnrLion in respect ot any subject there must be a biw already in 
existence. Stwcific legislation, may, of course, be necessa^ to lucnr 
expenditure of tlic public funds or lo encroach upon private rights, whitOi 
cannoh uitder the Constitution, be done wUhoot leKislatioii. TSui, a^rt 
from this, it cannot be held that in order to undertake any fnnclioji, 
such as entering into any trade or business, the Tvsecutive must obtain 
prior legislative sanction.* . . 

2. In the exercise of its tseenlive power, therefore a Government 
nany do any act provided— 

(0 It is not nn art asaigtied by the Constitution to any other 
authority or body such o-i the Legislature or the Judicmrj' or the Public 
Service Commission fr.g,, matters specified in Art. 3}.* 
iffSlt is not conlrnrv to the provisions of any law, 
f/in It does not encroacli upon or otherwise infringe the fegur 
right.s of nu individual/ 

3. On the same principle, it ha^ been held"* that tlie making of 
a trealv is on exccntive act and the mnnidpal courts cannot question 
the validity of n treaty entered into by the Go^'ernment of InniOt m 


2, 

3, 

4. 


Jayuva v, cf Ftinjab^ (10531 2 S.C.F. 22S 

A-iVmui V. Unimi 0/ ludi’fl* .A. Cal. 506 (5/^. 

Lai V. Ulfitf rradeih A. 1051 Alh 257 
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Ijlecttou o( Presf. 
iti'lil. 


'OfiTicffiri J4jl>grdi9Mt« liim\ 

Ministers jirt a^Gcrs snbnnlitmte to tlit Pre^idf?!!* I .\i-+ lii .i 

Goi tmor- [Art* J!4(!}]. as the uss, ,uiy 

fi,.. i>y 

ing “ electoral college consist- 

members of both Houses of Parliament ; 

“’ “vK.'"' 

« the WIoS m..™ “I"”'' ''“»” -'''“» <l=te™i„rf 

Assembly i ^ members qf the 

tht v»(, or cU ,“!„£? thoi. 

_Ij 'Ml ho hirthor inertmed b?^o™'” ®"‘’‘"“"“ 

.«. tn'fhftpidlOT™”""' .hi 'S*. Ihxi. 

Kashmir, in 

J!3 't “EpS "' 'h. St...« fi,t3'S"ii tXr'klS; 
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tf) each elected member of either House of Parliament 
Shan have such number of votes as may be 
obtaiued by dividing the total number of votes 
assigned to the members of the Legislative AsseiijI 
bhes of the States under sub-clauses {a} and (fr) 
^ the total number of the elected members of 
both Houses of Parlimnent, fractions escceediug 
one-half being counted as one and other fractions 
being disregarded. 

(3) The elecHon of the President shaU be held in accordance 
Mith the system ot proportional representation by means of the 
single transferable vote and the voting at such election shall be 
by secret ballot, 

anfltfoB. In this article, the expression "population’' 
*fi as ascertained at the preceding consu'^ 

of nhicli the relevant figures have been published. 

56. Ml The President shall Iiold olTice for a tenn of five 

Ptl'ident''' Ik? •tutors 

iTcsiuent. ypgj, 1,,^ , 

Prov-ided that— 

(e) the Resident may, by writing under bis hand 
fsv *t. Vice-President, resign his office j 

(t) the President may. for violation of the Constitution, 
he removed from ofiice by inipcachmeiU in tlie 
manacr provided in article 61 r 
(c) the Presdent shall, notwithstanding the expiration 
of his term, continue to hold office until his 
successor enters upon his office, 

(3) Any resignation addressed to the Vice-President under 
Clause (a) of the proviso to clause fi) shall forthwith he com- 
municated by him to the Speaker of the House of the Peofile. 

57. A person who holds, or who ha.s held, office as 

shall, subject to the other provi- 
* sions of this Constitution, be eligible for 

re-election to that office. 

58. il) N'o person sliall be eligible for election as President 

unless he— 


Qtialificat]nrt.q for 
tlectioTi a& 


M is a citizen of India, 

has coniplet^?d the a|^e of thirty- 
five years, ond 
ic) is qiinliricd for election as a iiieniber of the House 
of tlic Penple. 

1 person .Rliall not lx? for eleciton as PrepiiieHt 

If he holds any office of profit under the Oovenitncat of India 
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[ Art. 61 


or the GQVE^lI^e^t of 3413 - State or ituder any local or other 
mithority subject to the control of any of the said Govemmeuts. 

Explanaiion .—For the puri>osei of this article, a person 
shall net be deemed to hold aity ofTice of profit by reasoD only 
that be is the President or Vice-Presidciit of the Union or the 
Governor^ , , , * of any State or is a MiDister either for the Union 
or for any State- 


CemdEtiuns cf Pre- 
Kidcnl ofiiif’c. 


59. (IJ The President shall not bo a nieiiil>er of either 
House of ParUament or of a House of the 
Legislature of any Slate, and if a ttiember 
of either House of ParUaiiietti or of a 
House of the Legislalure of any State be elected President, he 
Shan be deemed to have vacated his seat in that House on the 
date on which he enters upon his office as President, 


(2) The President shall not hold any other office of profit. 

(3) The President shall be entitled without payment of rent 
to the use of his official residences and shall be also entitled 
to such emoliijnents, allowances and privileges as may be deter- 
inined by Parliament by law and, until provision in that behalf 
is so rnadCp such einolunients, allowances and pri%dleges as are 
specified in the Second Schedule. 

f4) The enioliiinents and allowances of the President shaU 
not be diminislied during his term of office. 


60. Every President and ever>' person acting as President 

Ctli or afBr.».tiou functions of the Presj* 

by the President. w«>re ontmng upon his office, 

make and subscribe in the presence of the 
Cliicf Justice of India or, in his absence, the sentoniiost JudEC 
? Court nvailablo, an oath or nflinitalioii in the 

follotring form, that is to say— 

.,j ^ g _ in th^ame of Goef 

s>lGninlv nfiimi 

that I will faithfully execute the office of President 
(or dlsclwge the Unctions of the PrcseJdeiiti of 
India and will to the best of ray alijliiy preserve 
protect and defend the Constitution and the taw 
and ^at I will dewte myself to the service and 
welbbeing of the people of India," 

?,n }'} is to l>e 

_rlonse of Parlianient 

9. The words w RajpTiiinDkh fir I'naninriSTT,..] i p 
hy llie Con.-vtitmioM (S^rvcntli AmDiidineat) \\c? oniitt^d 


PrcKudiarc 

pcachinEnt 

PrL'wiEltnL 


fcir 

of 


hit- 

tht 
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(2) Xo sucb sthall be preferred ixnlcss^ — 

(a] the pro^josal to prefer such chaise U ooiitained in a 

resoluliod tvhich hos beeu moved after at leabt 
foufteed days' notice in writing signed by not less 
than one-fourth of th e total number of its embers 
of the House has been given of their LuMention to 
move the resolution, and 

(b) such resolution has been passed by a majority of not 

less than tivo-thirds of the total membership of 
the House. 

(3) When a charge has been so preferred by either House 
of Parliament^ the other House shall investigate the charge or 
cause the charge to be investigated and the President have 
the right to appear and to be represented at such investigation. 

(4} If as a result of the investigation a resolution is passed 
by a majority of not less than two^thirds of the total member- 
shitJ of the House by %\‘hich the charge was investigated or 
caused to be invcf5tigatc<U declaniig that the charge preferred 
against the President has been sustained, such resolution shall 
have the effect of removing the Presidcrit from his office as from 
the date on which the resolution is so passed. 


62. (I) An election to liU a vacancy caused by the expira- 

Time of hotdifig tion of llie tenn of office of Presiderit shall 
be completed before the expiration of the 
term. 

(2) An election to fill a vacancy in the 
office of President occurring by reason of 
his death, resignation or removal, or other¬ 
wise shall be held as soon as [xsssible after, 
and in no case later than six months from, the date of occur- 
reiice of the vacancy ; and the person elected to fill the vacancy 
shall siibicct to the provisions of article 56, be entitled to hold 
office for the full term of five years from the date on which he 
enters upon his office. 


e3ert3on_ to fdl va¬ 
cancy in the office 
of PrfsMciit and the 
term ot oiVice of per¬ 
son! elected to Sll 
caa-^itl vacancy. 


The Vice-President 63. There shall be a Vice-President 

uf India- of 


64. The Vice-President shall be ex-officio Chainnan of the 
Tt-.v 4 . Council of States and shall not hold any 

ui be cx-heic f f ’, 

inait trf tlie CouncJI Providod that diinng any period vi hen 

of Slate*. the Vice-President acts as President or dis- 

charges the functions of the President 
iinder article fl5. lie shall not perform the duties qf the ofhee of 
4_ hail man of tiic Oouncil of States and shall not be entitled to 
any salary or allotvaiice payable to the Chairman of the Council 
of States under article 97. 
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6 S* (0 Ta the event of tiie oecurreuce of any vacancy 
Ti V p id t office of the Pre&idenl by reason of 

to act ^'preBidtiii death, resig^tiation or removal, or other- 
or to di^narge Mis wise, the Vice^PresideDt shall act as Presi- 
fnnctiDrts diiHnc ca- dent until the date on which a new 
\ht elected in aecordanee with the 

aUwac^,of Prc^idcnr provisions qf this Chapter to fill such 
vacancy enters upon his office. 

(2) When the President is unable to discharge his functions 
owing to absence, iUne^is or any other cause, the Vice-President 
shall discharge liis functions until the date on which the Presi¬ 
dent resntnes his duties. 

(3) The V"ice-Pre?!ident shall, during, and in respect of, llie 
period while he is so acting as, or discharging the functions of. 
President, have all the powers and immunities of the President 
and be entitled to such emoUnnents, allowances and privileges 
as may be determined by Parliament by law and, until provi¬ 
sion in that behalf is so made, such emoltnticnts, allowances 
and privileges as are specified in the Second Schedule. 

66 . tit The Vice-President shall be elected by ihe 
Elcctioi of V inetnbers of both Houses of Parliainent 
Pre^^tnt' ^ assembled at a joint meeting in accordance 

wdth the system of proportional represenla- 
tion by means of the single tran.^lerablc vote and the voting at 
such election shad be by secret ballot. 

(2) The Vice-President shall not he a member of either 
House of Parliament or of a House of the I^egislaturc of anv 
State, and if a niemher of either House of Parliament or of a 
House of the Legislature of any State be elected Vice-President 
he shall be deemed to have vacated his seat in that House on 
the date on which ho enters upon his office as Vice-President. 

(31 No [KTson shall be eligible for election as Vice-President 
unless he^ 

(a) is a citizen of India ; 

{b) has completed the age of thirty-five vears ; and 
(cl is qualified for election as a member ^lf the Council 


{A) A person shall not be eligible for election 
President if he holds any office of profit under the ^ 

ot rndi« o, ,1.. c«v™t .f .Ey StS " fnto ,Ev S 
or other authority subject to the control of am- nf ftL ^ 
noverimients. ' said 

Ea:f)Iatiflifon.—For the purpose of ihi= gn^^T 
shall not be doeiiied to hold any oflieg of ^ person 

.hat ho » ,1,0 Pr«Ucn. or “iE 
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Governor * . - . . of any State or is a Minister either for the 
Union or for any State. 


67* TJie Vice-President shall hold othee for a term of five 
Tenn o£ office ol years from the date on which he enlers 
Victr-Prtfiit]cnt. Upon liis office - 

Provided that— 

(a} a Vice-President maj% by writing under hts IimcI 
addressed to the IVesidcntH resign his office ] 

(h) 3 Vtce-Presidcnt may be removed from his office hy 
a resolution of the Council of States passed by 
a majority of all the then nienibers of the Council 
and agreed to by the House of the People ; hut no 
resolution for the purpose of this clause shall be 
moved unless at least fourteen days* notice has 
been given of the intention to move the 
resolution ; 

{c) a Vice-President shall^ uotivithstauding the CKpira¬ 
tion of his term^ couHnue to hold office until liis 
successor enters upon his office* 

68 * (1) An election to fill a vacancy caused by the expira- 

Tiaie of holding tion of the term of office of Vice-President 
ekvtiati Id £11 va- shall be coinpieted before the expiration 
cancy the oQice of 

tJ^ritrin'orofEcr of <21 An ckctton to au a vacancy in the 
per^n elected to £11 office of Vice-Ptesideol occurring hy 
CBsaal vacancy. reason of his death, resignation or removal, 

or otherwise shall he held as soon as 
possible after the occurrence of the vacancy, and the person 
elected to fill the vacancy shall, subject to the provisions of 
article 67, be entitled to hold office for the full term of five 
years from the date on which he enters upon his office. 


69. Every Vice-President shall, before entering iiiKia his 
officcp make and subscribe before th^ 
President, ot soiiw person appointed in 
rf^sident. that behalf by him, an oath or affirmation 

in the following fonn, that is to say— 


% A. B., do 


Rwcnr in the irnme of God 


that 1 


Sdletnuly aEurn 
will bear frne faith and allcgtauee to the Con stint' 
tion of India as by law established and that I will 
faithfullj- discharge the dutv upon which I 
about to enter.’' 


am 


10 . ^e woids ttBjprarattkh or Uparajpmninkh” hare Lteo 
cntilted by iht Constitahon (Sevenih .^mendmtnt) Act, ISM. 

14 
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Discliargc of prc- 
fanctions in 
other contingencies. 


70. PnrlLanient may make Bitch pro^ 
viBiion as it thinks fit for the discharj^e of 
tbii fuactions of the Presideat in any con¬ 
tingency not provided for in thi^ Chapter. 


71- (I) Ail doubts and disputes arising out of or ia 

connection with the election of a Presi* 
dent or Vice-President shall be inquired 
into and decided by the Supreme Court 
^vho&e decision shall be final. 

(2) If the ck^ion of a |>c;rson as Pre- 
sideat or Vice-President is declared void 
by the Supreme Court* acts done by him in the exercise and 
performance of the poivers and duties of the office of President 
or Vice-President* as the case may be, on or before the dale 
of the decision of the Supreme Court shall not be invalidated 
by reason of that deelaratioa. 

id) Subject to the prodsions of this Constitution. Parlia- 
ment may by law regulate any matter relating to or connected 
with the election of a Presidenl or Vice-President, 

Cl. {l)t Ovcmiqh of doukli and diipuli-j rvlating to Projtd«Ei|i>| 
election. 

Tlic jnri^dkiion midcr tin's clause can be exercised bv the Sunremt 
Quun only after Ibe election hus. been oter and a candidate has been 
declared elected.*^ A petition preieuted before that is liable lo be 

rejected as premature."*^ 


ilatterii relating to 
or connected with 
tbe election of a 
PreisideRt or Vice- 
President. 


Pow-er of Pfesidenl 
la ijraiic panlonst, 
elc.p and to gtaspead, 
remit or conininte 
seme tice§' in certain 
cases. 


72- (1) The President shall have the iKUi'cr lo grant 

pardons* reprieves* respites or remissions 
of punishment or to suspend, renut or 
commute the sentence of any j^erson con¬ 
victed of any offence— 

(h) in all cases where the (jimish. 
ment or sentence is bv -i 
Court Martial ; 

(b) in aU cases where the t*UMishnient or sentence is fnr 
an offence aftainsl any kw relatinff to a matter to 
which the executive pow et of the Luton extends - 
{c\ in aU cases where the sentence is a sentence of diS* 
(2J Nothing in sub-clause [a) of danse (]) sinii -ii^* ,, ' 
power inferred by law on auy ofTicer of the ArE»»1 *' r 

the Union to suspend, remit or commute a semenc^^ 
a Court Martial, sentence passed by 

(3) Nothing in sub-clause fc) of clause fll «K,ii a 
pow-toju^nd, .emit or co»mrt, . 

IJ. EV,,,.. co™„, [,K,, SC.R. 
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cLiable by thu Covemor of a State under any law for tho 

time being in force. 

P«rdoii£xi^ Power. —See imdcr Aru 16 


73. (IJ Subject to the provi^ons of tills ConstitutioDi the 


R,xtent of om:cu- 
tlVC power of the 

Union. 


executive power of tJie Union shall 
extend— 

(flj to the matters willi respect to 
which Parliament has |KJ\^er 
to make laws ; and 


(£)■) to the exercise of such rights, authority and junsdlc- 
tion as are exercisable by the Ckivcmment of India 
by virttie of any treaty or agreciiicnt. 


Provided that the executive power referred to in sub-dause 
(a) shall not, save as expressly provided in this Constitution 
or in any law made hy Parliament, extend in any State 

.to matters with respect to which the Legislature of the 

State has also power to make laws, 

(2) Until otherwise prodded by Parliament^ a State and 
any olhcer or authority of a State may, notwithstanding any¬ 
thing in this article^ continue to exercise in matters with respect 
to svhich Parliaincnt has power to make laws for that State 
such executive jiower or functions as the State or olTicer or 
authority thereof could exercise immediately before the coiti- 
mencement of this Conststutiorir 


Art, 73: Extent of execuliTe pow^r of the Uniain. 

(0 Tlie Uniun slijill have exclusive execntii'e pow^r (a) the 
administration of 9a.ws made by Parliaincnt nndtr its exclusive pointers ^ 

the exercise of ilg treaty power^i. [CL art. 2&3]. 

By vittnc of CJ, 1 (tf)t the executive power of the Union sliall 
be co-extcdi^ive with liie tegislotive powder of tlie Union Parliament. 
In other words, it will extend over tlie whole oI the ierritpry of India, 
with respect of the inaUerii enumerated in Lists I and III of the 7tli 
Schedttlc. Hut this h snbjecE lo the twio exLceptioiiis engrafted in tlic 
Proviso to Cl. li>, and In Ci. iZU 

(fi) The Proviso to CL Ul &ays that executive anthorily in regfard 
to matters in the Concurrent List shell be. ordinarily left to tlic States, 
fur ParlEainen.t shall be entitled to proi'idc that in exceptional ca^Jies^ 
the exccuti^'i^ power uf the Union shall also extend to these subjects. 


12. Tile wolrda '"or RajprEimukli'^ have been omitted by the Consti¬ 
tution (Seventh Atliendnient) Act, I&56. 

13. In its application to the State ot Jaiiinm and KaHlimir^ in the 
proviso to claii-%e (t) of article 73* the iiords '^or in atiy law made hy 
ParltBinent" shall be omitted. 

14. The words ^'specified in Fart .A . ^ . First Schednlc^* liave been 
omitted by tJie Constitution (Seventh Amendmentl xVci, 1056. 
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^ Wh«lEcr ipcciQc \a r^uir«d fuif^ tbe «x«¥t;Uc of execo- 

llT* pOW^r TvIatLBf to H piftJfttlliT *ubj4cU 

1, 'The Supreme Conrt lias IttM** thnt tittiicr pur Casiiiiitution. Lht 
ftinchc^ pf the E^ccu.tive ore not confined to the execution of \av:& 
made by the Le^fsiplatiire and akcadv in cxsiitcncc. ArUi. 73 und I62 
tndjcnte that ihc Twwers oF tlie H^Eecadve of thQ Uiibo and of a Stale 
are co-cxten&ire wtEi t|]t legL^latir'c power of the Union or of a Siatt^ 
a.^ the case niuv be While the Execalice cannot act againxt the nro- 
nsions of a Law, It does not follow that in order to enable the Execnt^ive 
to function relating to a particular subject, tisere must be a law oLreade 
in eTfJStencc, untlionsing anch acltoiiM^" 

2. Oiic-e a. law is pAsaeij. ilie eittnlivc power can be exercued onlir 
tn ace^dsn* wtlb sndi Saw » lar as it goes, Imt the Government U 
not ifcbarred from eserctsing its eiecutjve power Hierdv bciaiose a Hill 
relahng to the aabjedr ts pending before tbe t/egisiatnre." 

, required where ibr Coiunitution 

Itself pir>vide 3 that the art can be done only by legistntion, e.j?., for the 
imposition of a tax [Art. 285]t for enpentliture of monev Art. 366 ( 3 ).'* 

74. (1) There shall be a Council of Miniftturs with the 
Cmincil of Minis- Prime Minister at the head to aid and 

“s ?S«nr 

(3) The question whether any, and if so what, advice nas 

tendered by Mimslera to the President shall not be mauired 
into m any courts ^ 

Relatiaa between the Preildent end Uie Ceimeil ef Minister*. 

Though we hnw an elected Presidcnl, the present .Artiele intTodurm 
tbe Mmt system of pafliaitiertfiry eseenllve as in England and «dSm 

w wnslilntional head of the exeentiv^ (h^ 
eMTci^d by the Connctl of Ministers,'* All' the 
Constitutim in Ibc rresident are 
fxpectea to be exereised on the odrice of tlie Ministers resnonsihle to 
he Ugislatnre n.s m England, Ihoogh there is nil obUgator^yivfgJS 
in the Coustituhon itself, to tfiii effect. ^ ' proviaiott 

75, (I) The Priine Minister shaU he apjwinlqd bv the 

Other provisions Ministers shall be 

as to MinLsicrs. ai'pointy by the President on the advice 
of the Priine Minister. 

th, pt'jd™ p'™ "f 

13) The Council of Ministers shall be colhv^lvRii. .- 

ble to the House of the People. ' 

(4) Before a Minister enters upon his ofRcp Hi,. t>. -j * 
shall adniinister to him the oaths of office and of sJiLv 

a tTUde or busintsfti, oAiUg tilt ^iate to CuTry oir 

16- joieph V. Stale af Kerala, ,4. |955 Ker. 290 fjoi). 
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(5) A who for any period of six conseciitivo 

luontli^ is aot a tcitimber of cither Hou^ o£ ParUnaieat ±^hall at 
the cxpiraiioa □£ that period cea^e to be a MUiUter. 

tG) Tbe salaries and allowances ot ilinisters shall be such 
^ Parliament may from time to time by law detcrniiiie and^ 
imtil Parlianient so determines, shall be as speeibed in the 
Second Scbednle^ 


Tixe ^l(ii!?rfiey-Ge«rrfli /or /ndifa 


76* (1) The Presideiit sball appoint a person w1io is 
qualified to be appointed a Judge of tbe 
Supreme Court to be Attorney’General for 
India* 


At tomey-Gunc ral 
fyr India- 


{2} It shall be tbe duty of the Attomoy-Cencral to give 
advice to tbe Government of India upon such legal matters, 
and to perform such other duties of a legal character* as may 
from time to time be refeircd or assigned to him by the Presi- 
dentp and to discharge the functions conferred on him by or 
utider this Constitution or any other law for the time being in 
force¬ 
ps) In the performance of his duties the Attorney-General 
shall have right of audience in all courts in the territory of 
India. 

(4) Tbe Attomey-Ceneral shall liold office during the 
pleasure of the President, and shall receive such remuneration 
as the President may determine. 


Conduci of Government Business 

77. (1) All executive action of the Governinetit of Ttidia 
shall be expressed to be taken in the name 
CciTidnct of bpsi’ uf the President, 
ness of the Goveni- (2) Orders and other instruments 

nieiit of Lddui. made and executed in the name of the 

President shall be authenticated in such 
manner as may be specified in rules to be made by the President* 
and the validity of an order or instnnnent which is so authen¬ 
ticated shall not be called in question on the ground that it is 
not an order or instrument made or executed by the President. 

(3) The President shall make rtiles for the more convenient 
transaction of the business of the Govcmmeiit of India, and for 
the allocation among Ifinisters of the said business. 

EjtvcixtiQli af order* «iid aud^r Art. pOSL 
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7S. It shall Ik tha dutj- of the Prime Minister— 


pulies of Prime 
^linisicr^ as respects 
lll0 ftimifitilnjj of in- 
formaiion to the 
Prtjsidcnt, elt. 


(a) to communicate to the President 
all decisions of the Council of 
^linisters felatini; to the ad- 
intnistratiDii of the affairs of 
the Union and proposals for 
legislation ; 

(b) to furnish such information relating to the adminis¬ 
tration of the affairs of the Union and proposals 
for legislation as the President may cal] for ; and 

(e) if the President so require, to submit for the consi- 
deration of the Council of Ministers any matter 
on which a decision lias been taken bv a Minister 
hut which has not been considered by the Council, 

Chapter IT,— Parliament 
General 

79. There shall be a Parliament for the I'nion which 

r , » ■ , President and two 

p ^ respectively as the 

a lament. Council of States and the House of the 

People, 

80, (n The Council of States shalJ consist of— 

_ . , (a) twelve members to be nomina. 

r,SsniXf«“* “““'■I- 

aneq with the provisions of 
. ,, , clause (31 I and 

\t*} not more than two hundred and thirtv-cight renr*. 
^tntives of the States and of the f^«!o« Tfrif- 

fiti “^>cK:ation of scats in the Council of States to fw. 

filled by representatives of the States and of the JlS rt * 
lonej ■ shall be m acoordance with the provisions iu tha^ 
contained in the Fourth Schedule. behalf 

(3) The members to be nominated bv the PrrH.{,i„,. . 

sitb-claiiso (ft) of clause (1) shall consist of 
spemal knowledge or practical experience in respect of 
matters as the folloiv-itig, namely;— *** such 

science, art and social service 
(41 The representattves of each State * * • '* *i* * 
C oimcl of State s shall he elected by t]ie elected members of the 

Pir«t schedule- have h W 

mem;. Act, tftse. Consi.tudott fSeventh Amend! 
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Le^Utive Assembly of the State io accordance ivitli the systeai 
of proportional representation by means of the single transfer¬ 
able vote^ 

(5) The representatives of the t'nicn Terriiones^* in the 
Cotnicil of States sliall be chosen in such manner as Parliament 
may by laiv prescriber 

Acnckidmcnt. — - The tllAtlg'es made by tlie Cdastitutioii ( Sevealh 
Amendment) Act, ntc indicated in italics. 

Effect* ef Ameadmenl, 

La|| Iti the origiiiQl Can.stiEiil]qii, icprciieiitiitiun in tile Cdiiacil of 
States WAS confined! to the States in Parts k, B pnd C- It has n&w been 
extended to all the Unloi] terrttorks which include the Ifilands which 
were Included in Part D of the First Scliednie. 

jh) Consequential crlianges in the allocation nf seats have been made 
in the Fourth Schednle^ inaintainiii};: in tact the oii|i>inEl formula of 
*’one Seat per milljoTi for the first five niilHons and one seat for every 
additional twtj millions or part thereof exceeding one million-*" 


(0 Siih;e^f fd (h^ pr&visi&ns 
of ariicle 33!j the House of ike People 
shall consist of — 


Composition of the 


of tht People 


{a) not more Oian five htiindrcd trJjosCn by dirctt 

election from Urriiorhl constiiuencies in the 
Slates, and 

(h) not more ihan iwenty members to represent the 
Union ierriiories^ chosen lit manner as 

PaTliatncnt may by 

(21 For the purposes of sab~clausi! (cij of clause (Hp— 

{a) there shall he Io each State a number of 

scats itt the House of the People in such manner 
l/inf the ratio between thai »nt>ibrr atid the popu- 
lalion of the State is, so far as practicable, the 
same for a!i States : nnd 

(h) ffldi Staic shall be divided into terrHoriai eonsiitii- 
eneies in such manner Ural Uit” r+ilto hckycfit flii; 
/^o/niinfir?ir of each eonsiHucncy onJ the niiOEh^r 
of seats all oiled to it rX so far as ptaclicable, the 
same throughoui l/ie State. 


I?>. SwbstSltttcfl for the word* "Stales specified in part C of the First 
.Schedule', by the Constitntion (Seventlt Amendment) Adr lA'®. 

20. Statemtot of Objeds S Reasons of the Constitution I'Minlh 
Amendment Bill), 1956. 

2L Snl^tituteil by the Con.stilniion {Scietiih Amendment^ Act, 1956. 

22. Article 81 shall apply to the State of Jamme atid Kashmir sub¬ 
ject to the niodlfieatron th.it the representatives of that State in the 
House of the People shall be appointed by the President on the recom¬ 
mendation of the Legislature of the Elate. 
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(JJ /ft this ariich, exptcssi&n population^* Tirfaus Hif? 
ii-i asc€Tlained ui pTCading c-^Fi:?iif of itdiich 

the r^levuni figures have been published. 

Amendment. ^Art. SI l3a$ iMU aabstitatcd by tht 
(S^Tcntli Aiiieiidm«at) Aetp iSiSOp for tli4; Orii^ueiL Article. 


£ff«iCtd of AnkeELEilBABl, 

{ii) The provi&ton for tlie gronping of States fur tlie purpose of 
Eorming territorial cocstitneucieSp in cL (l|i (fr)p kqs been oniLtt^> aiace 
after reorganii^tioo eacb of Ibe Statea will be large enungh to be 
divided into a natnber of conislittienciBs and will not peniiiE: oE Eiciiig 
grouped. Together with otlier Staler for tliEs puTpose ur being ^^formetl'" 
iiita a single lerrituriidl conatitneiicy.'"'^* 

(ft) The principle of nnLEormity uf rcpreseuLqbLon amongAl tbe Statei 
hiter it and as aiuongsL territorial const ^tnencios of tlie same State bas 
been snbstiLnted for tbe nnmerital luinimpm prracribed in the original 
ch (1) (ft). 

(c) ProvEision has been made for represeiitfitioti of the Union tciri- 
tories, to the extent of 2f5 members. 

^^82+ Upon iJid cefJn^felfOrt of each the aUocoiion 

Da V ti rtA seats in i/i£^ House of the People to 

after^pSi ecn^ua. and the division of each Slate into 

Urntorial constituencies be readjusUd 
by smc/e aiiE/ion7;y and m such Tnannfr as FarliainenI mav ftv 
^fltr dtrl^frnme : 

Provided ifiai such Tcodjusimeni shaii not affect npreien- 
tation in the Mouse of the Fcopie llic dmalaiiofi of ijh* 

^brjt existing PIousc. 


83# 0) The Council of States shall not be subject to 

dissolution, but as ntrarW as tjossible one- 
Duration of Houses third of the members thereof shall retire as 
of Parliament. ^ expiration of evert* 

second year hi accordance with the provi¬ 
sions made in that behalf by Parliament by law. 

(21 The House of the Peoplcp unless sooner dissolved shall 
continue for five years from the date appointed for its firsti 
tneeting and no longer and the expiration of the said period 
of five years shall operate as a dissolution of the House ■ 


Provided that the said period may, while a Pmcla,nation 
of KmerEeney IS in operation, be extended by Parliament be 
law for a pencul not exceeding one year at a time atnl tinV 
extending in any case Iteyond a period of six months after the 
Proclamation has ceased to operate. ^ 


;u.Si.SrKl? “■ •“ «■' 

a, s.l».iun^ b, tta C0»ti,.n,, ^ 
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for 

meiubersliip i>E Piir-^ 
ILdmcut. 


S4, A periaoii shall not l>c qualified to be chosen to fill 
a sqat in Pajlianieot Unless be — 

, (a) is a citkca of Indm } 

QualiEicatiou for ^ Council 

of States^ not less than thirty years 
of age and^ tn the case of a seat 
in the House of the People, not less than tiventy- 
five years of age : and 

(ff) possesses such other qualifications as may be pres¬ 
cribed in that behalf by or under any law made 
by Parliament. 


^■^SS- (1) pTCSidcTii s/’iaJiT from time to lime ^uiNPin^n 

each House of Farlranimi io ifieei at such 
h'fwt; and place as he thinks fif^ hat six 
and dissoStionT shaif noi ciiferyfuc 

sHiing in one sesdon and (he dfl(c 
^tppoinied for Hs first siiHng in the next sesswn. 

(2) The President ipaay from time io tune — 
ffl) prorogue ihff Houses or ctihar House ; 

(h] dissolve the House of fh<; Proj^^t!, 


W- (I) The Presidenl; may address 
10 ai^ss and^ send House of Parliament or both 

meissages to HoEtsej. Houses assembled together, and for that 
purpose require the attendance of members. 

(21 The President may send messages to either House of 
Paris am entp svhether with resi>ect to a Bill then i jcuding in Par¬ 
liament or othenvLsep and a House to which any message is so 
Sent shall witli all convenient despatch consider any matter re¬ 
quired by the message to be taken into consideration. 

S7* (1) At the coiimiencenient of ^ihe first session after 

eooh general rircitofi to the House of the 
. . People and at the cenamcnrcnirnt of iko 

thc^rceideitL^* ^ of each year the President 

shall address both Houses of Parlianient 
assembled together and inform Parlia¬ 
ment of the causes of its sununons. 

(2) Provision shall be made by the rules regulating the 
procedure of either House for the allotment of time for dis¬ 
cussion of the matters referred to in such address* * * * 


^ 25r Slibifititntpd by ihe Con^titi^linn [FUat Aillc:nL]niciit![ Ad* I?^SIk 
s. ff, for tbe original artiqle, 

1+ Snb-^iti tnted, r. 7, fnx "^ei'cry 

2, Tlie words '^aud for tlie precedence of sucU discussion over other 
hasiness of llie House*' vfcre omitted by HJte Constituliou 
Aiuendiiietit) At::t, lasik s. B. 
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SB. ]%v<!ry Mins&tcr and tlie Attoraey-Coneral of India 

the right to s^peak in, and other- 
sni 'Vf Procwditigs of, 

as respects Houses. t-Mtlier House, any joint sitting of the 
Houses, and any conitiiittce of Parliameat 
of which he may be named a member^ but shall not by virtue 
of tliis article be entitled to vote. 


Oj^tcr^ {ff Parh'aineMt 

89, (1) The Vice-President of India shall be 

Chairman of the Coiidcil of States. 

The Cbainnan and jtii r * 

Dtpuiy Chairman cf W Tlic Couacd of States shall, as soon 
thu CoDiicil of Staiea. as may he, choosts a member of the Coun¬ 
cil to be Dqiuty Chairman thereof and, so 
often a,s the office of Deputy Chairman becomes vacant^ the 
Council sdiall choose another member to be Deputy Chairman 
thereof. 

90, A member holding office as Deputy Cliairman of the 
Council of States — 

shall v'acate his office if he ceases to 
Vacatioii Riid resig- be a member of the Council ‘ 

nntJOll or^ and reiTio- ■-«* p 

vfl] fitsm, tJie offivi: may at any time, by writing under 

of Deputy ChaimifltL his hand addressed to the Chair¬ 

man^ resign his office ; and 

(c) may be removed from his office by a resolution of 
the Council passed by a majority of all the then 
inemlxTs of the Council: 

Provided that no resolution for the pur^Kree of clause ic\ 
shall be moved unless at least fourteen days' notice has been 
given of the intention to move the resolution, 

91, (I) Whik the ofTtce of Chaimiflii is vacanl, or fluritijr 
Paw^r of ihf fte- r«rtod when the ViccPresidetit is 

puty Ctinfiniiflii or acting as, or discharging the functions of 
otiicr wrsoii la per- President, the duties of the ollico shiTt 

ni-t da, ttiainniin, ofhce of Deimty Chairman is also 

„ , vacant, by such tticinber of the Cor, nr it 

States as the President may a|>point for the purpose, 

[2] DurinR the absence of the Cfiairttiait from n^,- - ti¬ 
the Coimeil of States the Deputy Chaintian or 
absent such person as may be dcteniiiiied by’the VuL^of 
(lure of the Council, or, if no such person is n™i 

» .».J. be by ,h. » cw 
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92^ (1} At any sitting of the Council of States^ while any 

resolution for the removal of the Vice-Preiiident from his ofBco 
is under cons [deration ^ the Cliairtnan, or 
while any resolution for the removal of th& 
Deputy Chairman from his office is under 
consideration^ the Deputy Chaionan, shall 
nolj though he is present* preside^ and the 
provisions of clause {2) of article 91 shall 
apply in relation to aAcry such sitting: as 
they apply fr relation to a sitting from which the Chairman^ or^ 
as the case may be* the Dc'puty Chairman^ is absent. 


Tlw Chaimian or 
the Peputy Chainiian 
not to prr&ide while 
:i rs^ifOtnllon for hifi 
reiiUoi'Hl froni office 
iii under considcr 4 V 

tEon. 


(21 Ttie Chairman shall have the right to speak in, and 
otherwise to take part in the proceedings of^ the Council of 
States ivhtlc any resolution for the removal of the Vice-President 
from his office is under consideration in the Council, hut, not¬ 
withstanding anything in article 100, shall not be entitled to 
vote at all on such resolution or on any other matter during such 
pr^jceedings. 


93. The House of the People shall, as soon as may be, 


Thp Speaker anti 
T>ep?ity Speaker of 
tlic Hrty.se of the 
People. 


choose two members of the House to ho 
respectively Speaker and Deputy Speaker 
thereof aud+ so often as the office of 
Speaker or Deputy S^Kfaker becoities vacant* 
the House shall choose another member to 


he Speaker or Deputy Speaker* as the case may be. 


Uatien af, apid tdiucv- 
vnl fmm, tlie 'iffices 
cif S^peaker and r>e- 
ppty Spenker. 


94. A member holding office as StJcaker or Deputy SjDeaket 
of the House of the People— 

VoeatipE! and rcaic' shall Vficate his office if he ceases to 

be a member of the House of the 
People ; 

ft) may at any time, by WTiting under 
his hand addressed, if such 
member is the Speaker, to the Deputy Srjeafccr, 
and if such nicmber is the Deputy Speaker, to the 
Speaker, resign his office ; and 

may he removed from his office by a resolution of 
the House of the People passed by a majority of 
all the then members of the House : 


Provicted that no resolitlioti for the piirfiosc of clause (cl 
shall be moved unless at least fourteen days’ notice has been 
given of the intention to niove the resolution : 


Provided further that, whenever the House of the People 
is diStrived* the Speaker shall not vacate his office until 
imniediateJv before the first meeting of the House of the Peocple 
after the di^^lution. 


2^0 
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t?towi;r of tilt De- 
p u L V Speaker u r 
otjjcr person to per- 
. fitnn Ejie doiics of 
the offc or to 

atk aSp Speaker. 


Tlie Speaker or tlie 
Iieputy Speaker not 
to preside H'hile a 
rescilutlon fut llis le- 
ttitnal from ofHce is, 
nhder euilaadetaLioii. 


95i (1) While the oQicc of Speaker is vacant^ the duties 
of the office sh^l he perfqmied by the 
IX'fULity Speaker or, if the office of Depttly 
Speaker is aliio vacant, by such niciuber of 
the House of the People as the President 
may ap|K>int for the piiriK>se. 

{2) During the absence of tlie Speaker 
from any sitting of the House of the People 
the Deputy Si>eakcr or,^ if he is also absent, such i>erson as may 
be deterniiiied by the rules of procedure of the Honse^ or^ if no 
such person is present, such other person as may be deteriiiincd 
by the House, shall act as Speaker. 

9G. {[} At any sitting of the House of the People, while 

any rcsohilion for the removal of the Speaker from hts office is 
under consideration, the SjK^er, or ivhile 
any resolution for the removal of the 
Deputy Speaker from his office is under 
consideration, the Deputy Speaker, shall 
not^ though he is present, preside, and the 
provisions of clause (Z) of article ^ shall 
apply in relation to every such sitiing us 
tliey apjjly in relation to a sitting from which the Spenkerp or, 
as the case may lx.% the Deputy Sijcaker^ is absent. 

(2) The Speaker shall have the right to speak in, and 
otherwise to take part in the ]>roccedings of, the Konse of ihe 
People while any resolution for his rejiioval from office is under 
cijusideration in the House and shall, notwithstanding anything 
in article 100, l^c entitled to vote only in the first instance on 
stich resolution or on any other matter during such proceedings 
blit not in the case of an equality of votes. 

97* There shall be paid to the Chairman and the Defiuty 
.S.n1arieB and allow- of the Colmcil of Slates, and to 

the SiK.aker and the Dcput>' Speaker of the 
House of the People, such salaries and 
allowances as may be respective! v fixed by 
Parliament by law and, until pm vision in 
that behalf is so made, such salaries and 
allowances as arc speciJicd in the Second Schedule. 

(U Hack House of Parliament shall have a separate 
, secretariaJ staff : 

^ Provided that nothing in this clause 
shall be construed as preventing the 
creation of posts common to both Houses of 

12) ^rliatnent n,ay by l.w tbe r,S "cnt. and 

the conditions of service of persons aptointed tn i>.* \ ■ t 

•.taB of either House of ParlUniient. *** secretarial 


of iht Chair¬ 
man and Depn ty 
Clmirmaii atid Ihc 
Speaker aad Depnty 
Sipeaker. 


98. 
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(3) Until provibiott is made by Paj-iiaLtiient ander clause (2)* 
the President may* after consultation with the Speaker of the 
House of the People or the Chainnan of the Council of States* 
as the case may be, make rules regulating the reemitment, and 
the conditions of service of persons appointed* to the secretarial 
staff of the House of the People or the Council of States, ond 
any rules so made shall have effect subject to the pro^dsions of 
any law made under the said clause. 


C&Hducf of Business 

Every member of either House of Parliament shall* 
before taking his seat^ make and subscribe 
before the President* or some person 
appointed in that behalf by him, an oath or 
afHriiiation according to the form set out for the (purpose iu 
the Third Schedule. 


Ortth or affiTiiiatlon 
hy ]n?iiibers. 


100 . 


Voting hi Houses, 
po^er of Houses to 
act nolwhhstatidLn^ 
vacancies and qno^ 
nini. 


(1) Save as othenvsse provided in this Constitution, 
all questions at any sitting of either House 
or joint sitting of the Houses shall be 
determined by a tiiajority of votes of the 
members present and voting, other than 
the Speaker or j^erson acting as Chaioiian 
or Speaker, 

The Chairman or Speaker* or person acting as such, shall 
not vote in the first instance, but shall have and exercise a 
casting vote in the case of an equality of votes. 

(2) Either House of ParUament shall have jKJVVcr to act 
notwithstanding any vacancy in the membership thereof* and 
any proceedings in Parliament shall be valid notwithstanding 
that it is discovered subsequently that some pereson who was 
not entitled so to do sat or voted or otherwise took part in the 
proceedings. 

(S) T-ntH Parliament by law otherwise pro^Tdes, the qunrnm 
to constitute a meeting of either House of Parliament shall be 
oiK-tenth of the total lunuber of mcitd^ers of the House. 

14) If at any time during a meeting of a House there is no 
quumtn, it shall he the duty of the Chainnan or SjXhaker, or 
f>erson acting a.s siieh^ either to adjourn the House or to f^uspend 
the meeting until there is a quortiUL 


Disqaaliji cat ions of Members 

(1) No person shall lje a incmber of both Houses of 
Parliament an<f provision shall ?>e made by 
Vacation of sejits. Parliament by law for the vneatjon by a 
fierson who is chosen a member of lx>tb 
Houses of hi-s sc^t in one Hon.se or the other. 
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(2) No persoa shall be a member both of Parliaineat and 

of a House of the Lejpslatiirc of a State*......and 

if a person ts chosen a member both of Parliament and of 
a House of the Leglskturc of a State.= then, at the ejjpira¬ 

tion of such period as may be specified in rules made by the 
President, that person’s seat in Parliament shall become vacant, 
unless he has previously resigned his seat in ttie Legislature of 
the State. 

12) If a member of either House of Parliament- 
fa} becomes subject to any of the disqualifications men¬ 
tioned in clause (1) of article 102, or 
fb} resigns his seat by writing under his hand addressed 
to the Chairman or the Srwafcer, as the case mav 
Iw, 

his seat shall thereupon become vacant. 

^ iwjriod of sixty days a member of either House 
of Parliament is without permission of the House absent from 
all meetings thereof, the House may declare his seat vacant - 
Provided that in computing the said period of sixtv da vs 
no account shall be taken of any period during which tlic House 
IS prorogued or is adjourned for more than four consecutive 


Cl. (a,) t 

Tills refers to dEsqunll&i^ticFfis incnrr^sd by q iifetuiKT after be 

'n'-iis eiecteriL ^ 

(3) (b| : Itcfi^ralion. 

^IC Travancorc fligti Court hti» held* ihpt the letter of resignation 
nitot proceed from the ineniber and that ihe restgualioii mrtsl rel.itt to 
the mciuberiitnp held by tlie person wllo sends the same, and tltat it 
f t yolnnlare act oE his, .V person eaimot resign 
fJrospfrtfie status which he w she may not get itt the ordiuorv cour^ 
of events. The mere receipt by tlie .Speaker'’of a letter 
Bill not cause that member^ seat to be vacant. It is open to the 
Skater to enquire wlieiher tliat letter is a Eenuint letter ir a fora^ 
•f or fraud. It bus been held further tW 

it IS uitlltll the Jorisdlctiini of the Court to enquire whether ii letter 
oi resigrati^ LS a void document on any of the above grounds and to 
tbrect the Speaker to allow member to late his or btr seat unim 
tbe dcclaralmq that he or she lias not lost her seat hv the 

CL (4): Abi^nco for mi^ty 

While the eiremnstances mentioned in cl. (3| oE .\tU lOl atllomfil! 
cally ^nse a vacancy, the nEisenc^ under Art. 101 {4) ennse'i a vac-m,... 


'Atyrdji "ftfKclfied EH Part A . , . Ffr^t l 

omitted by the Constitution ESeventh AmetirJttient} Vet 

s,c.R. mf"” 2 C niJWl 

5. T^idPi^tamraa v, Spiaker, a. iSK T C XfiH 

a. AiisaimiJt V, .Vial, of H'. fl., a, iflH CaJ.^ (ajt]. 
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102k (1) A person: shall be disqualified for being chosen 

Di^DBlificAiiona ss^ and for being, a uieiitbcr of either 
for mcmbrrship. House of Farliainent— 

(a) if lie holds any office of profit tinder the Government 

of India or the Cjovemment of any State^ other 
than an office declared by ParLianieut by lau' not 
to disqualify its holder ; 

(b) if he is of unsound mind and stands so declared by a 

competent court ; 

(c) if he is an undiscliarged insolvent ; 

(d) if he is not a citii^en of India, or has voluntarily 

acquired the citizenship of a foreign State^ or is 
under any achnovvledgeinent of allegiance or 
adherence to a foreign State [ 

(cl if he is so disqualified by or under any law made by 
Parliament. 

(2) For the purposes of this article a person shall not be 
deemed to hold an office of profit under tlie Government of 
India or the (jovemment of any State by reason only that he 
is a Minister either for tbe Union or for such State. 


Scoiw of Art. t 02 . 


This articlf* layji don'ii thq- samt Se^t of disSqUBlificalionsi for election 
as wqU as continuing as a incnibcr/ In other wurd^i, it provides for 
bflth pre-existing otid supervening disquEHlIfic&Uon.^ 

Dli^ UAlifiqiLtjpB fur membercliip. 

preventive detention is not a disqualifieatEDa under this Article or 
nuder the RepresentAtlon of the People Act, ifisl. 

df piroBiV —See under Art, 1SI (1) (u), The words 

*nndet ativ local or other autliority* which occur at the end of Arts. 

r2j and 14) are absent in Art. 102 Fll (ii). lu the restilt, tiiough 
the hoiding of an office of profit under an authority i^ubject to the conlrQt 
of the GovemtiteaL ig a disqualification for the office of the Pnesldciit or 
the Vice-PresEdetit, it la not a disciualificatbn for Enemhership of the 
Legi^luture/ 


103. (1) If any question arises as to whether a member 

of either House of Parliament has become 
Decision ots que^ subject to stiiv of the distpialifications men- 
tiontil id danse (11 of arlidc 102, the 
question shall be referred for the decision 
of the President and his decision shall be final. 


(2) Before giving any decision on any such question, the 
President shall obtain the opinion of the Election Commission 
and shall act according to such opinion. 


7. .IbdeJ* Vl Eltcffon Tnbumitf A- SC+ S2 
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'Hh 

These 'B'wds fefeT to ilUqualificfttuJHS iiicaTted by the mr^ber, so1> 
sequent to hi* elrtiioti,' The President or t^wtniMwii 
^c. no jnTisdiclioffl, to inqnire into disqtiflltfieatnMis^ tihsch arose prior 

to election-* 

104, If a ijcr&oii shs or votes as a member of either House 
of Parliomeut Itefore he has complied with 
Penally for silting 00 nr he 

and vcAing^ b^^fort 
making oath or 
nialioEi under article 
99 or ’fii’Sien not qua- 
li^cd or when die- 
qualified^ 


the Tequireioeiits o£ article 99 , or when he 
^ovvs that he is not qualify or that he 
k disqualified for menibership thereof* or 
that he IS prohibited from so doing by the 
provisiotis> of arty \mv made by Parltatnenl^ 
he shall be liable in respect of each dav oti 
which he so sits or votes to a penalty of five hundred rupees to 
l>e recovered as o debt due to the Union. 


*N*t qumllhcd or 

Thtse word^i ctHTcr both prc^sltction mid -iuperveninff disqaahfica- 

L * 


tion. 


PoTtifrf, Priuilfi'Cs and Iminnin’ftei o/ PurliamfnJ fltid 
its Members 


105. 


Powntrs^ privitcgWi 
etc., nf the iloascs 
of Pifirlimncnl and 
of ttic Ttienibcrs :ind 
conimitlttfs iliereof. 


(Iji Siibiect to the provisions of this Constitution 
and to the rules land sounding orders 
regulating the procedure of Parliament, 
there shall be freedom of speech in 
Parliament. 

{2) No member of Parliament shall he 
liable to any proceedings in any court in 
respect of anything said or any vote given by him in Parliament 
or any conimstte& thereof, and no person shall be &o liable in 
respect of the puhllcation by or under the authority of either 
PTonw of Parliament of any report* paper, votes or proccedings- 

(3) In other respects, the powers, privUeges and immnaitiefl 
of each House of Parliament, and o£ the iiienibers and the 
coaimUtees of each House, shall be such as may from time to 
time be defined by Parliament by law, and, until so defined, 
Sihall be those of the House of Commons of the Parliament of 
the tinited Kingdom* and of its members and committees* at the 
commencement of this Constitution. 

(4) The prov^isions of claust^ (O, (2) and (3} shall apply 
in relation to persons who by virtue of this Constitution have 
the right to Speak in, and otherwise to take part in the pro¬ 
ceedings of* a House of Parliament or any committee thereof ns 
they apidy in relation to members of Parliament. 


H. E^irdton Cernmn. v. Vinltaio^ (in52-S4) 2 C-C. 
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CL (l]f ? Fre^cdoin of Sp»cli : 

^£ubj«t iti ibe i 4 « CaR»tiltiti«a^. 

ThU mtRQ^ that thi;> rfg'ht o| fnc^Dm of apetrcll \a ^nbjcot Lo Hie 
reii-triction!^ imposed Arts. 1^ ID |cl)| 113 aqd 12[* post^ 

Bnt these refitrittiF^e words arc omlE:tcd In els. (3) and (>3). 

Cl. i Imiwnnity from legal wcHon. 

The rci^^Lrietiit^c words "snbjc^t to the pro^siims pf this Constitatioii 

.'* nt the beginning of rL iljj liavc b^en omilted from elr (3).' IL 

means tliflt \^' 3 iile the freedom of .■^.peech within tht floust^ h snbject 
to the restrictions imposed bjf ArtSv lU niiil 13E or by tlie rcli;i-nnt 
Hnies of the lloiise^ no action m & Qfmn of law lies for vrolation of anv 
ot the foregoing pro^ islonSp sa^j for contempt of Conrtp dcfamaEioOi etc. 
Tilt remedy against such utterances is the power in the hands of the 
S|ieaher lo prevent or to tahe action against the viotatioEi of these 
pravisiniliS.^'” 

^Fnblie^lioo by or under the authority ol 4 Hoiue\ 

t. The immunity under ch (3) Is confined to a pubJication by ai 
under the autliority of a Hon&e^ A newspaper h not priiileged under 
this cinnse even thoogh its report be fnithfnJ* notess it ia anthorised 
bv the House.^^ 

3. Bven a nieitiber, who has absolute immunity' for anything said 
wnthin the Ifonse^ has no Imnnitiity if he causa his speech to be 
published in n new'spaper.^^ Of course, he is not liable if a new-s- 
paper publisher his speech wilhont any zudueenicnt from liim."^ 

3. The immunity extends to the publication of the 'proceedings’ 

the House which include any /pnnaJ! aclion of the Ilouse^, but not 

qntstfons which have been diBaltowed,** 

4. The House lias an absolute privilege to prohibit the pubhea^ 
lion of its proceedings entirriv or sncli part of its proceedings as has 
been directed to be expunged." Snth part of the proceedings as is 
directed to be expunged does not form part of the ^proceedings^ of the 
House and a publication thereof wltbout tise authorily of the House 
constitutes conteinph" 

Cl. (3) : PrivUefO» h In EdbImdiI. 

1. No such legislation, us is referred to In this clause liuis yet been 
undertalicu by Parliament,'^* Hertce^ in matters outside cb. (ll and (2)^ 
the privileges of Parliament and fts members are the same as those 
of the House of Comtnuus and its nmmhers, as (Jiey extsted at the 
comtnentettient of this Couslitution/ 

2. Thus, it ha.s been held that, as in England, Uie inmmnity of 
members of Parluniicnt from arrest does not csLCud to cases of preven¬ 
tive detention.^*'** For the .same reason, therngh during hi-s pCriocl of 
detention under the Pru^'cmive Dettution h member hsa right 
to corrcsponcl w'tth the Legislatnre as n sittiug member, ha is not 
elltitl^ to attend the sittings of Ifon^e."''* 


9, ^hornca V, Sri fCr/^liPta, A, If^ S.C. 39k"i 
10 ^Sureiidrfl v- ^/abflJferfjbthi, A, I&S6 Orissa I6S 

11, Snresh %\ Punit, A. m\ Csl. 176. 

12, latish V. mriiddhan, (1956) 60 C.W.N. 971. 
rctihaffia^arJn v, H. .V., (19^501 a M.LJ, 307: A 1951 Had. 269. 

U, AusumaH v. State of r, Bi. (1962) 56 C.W.N. 7ll 

15. JCimJan v. Stale, A. 1965 T.C. ts*. 

16 , ^ttanda Somthr, fn ts, (!9S2) 1 M.LJ. 1 : A. 1952 Had- 117. 

IS 
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3, It! sMortp the immuinty froni arrest applies only fo i^st nhder 
Civil process and docs not frst-eut to arrest Duder tlie criminal law-’’ 

+. The imiminity from afteal ander ci?^l ptocts* exUta during a 
session of Psrlianieiit or of the State Legistatore las the caae uiay he> 
and forty da^s btfote and alter caoh session, The privilc^je caiutot be 
claimed wlieii the L/tgislftt are lias licen prorogued and has not yet heeii 
siiinmnned for the neat session_ 

5, Where a member has been arrested in hreadi of tins privilege^ 
he is entitled to be released by a proceeding for habeas c^rpuiJ^ 

6. Tha proyiitons of the present clau.-H.- are mi ^abject n> Art. 

Df any other provisioti of the ConstitHtion.^' In the rosnlip llie privi- 
Lijeft oE the Houie of Cofimions^ so long as they ore nppliirahle in 
India are not liable to be invalid on the gtemud of contravention ot 
cinv of the fendainetital nghts^ e^g.. Art, <1) {a)" though, practitally, 
if'Farliatneai [or the Slate Ltegislatme, under Art. IW (1)] chooses 
to luaVce a law under the |>iresenE clause, sach law cannot abridge any 
ol the fundataental rights by reason of Art. 13 12 

7, The House has an absolule right to exclude a stranger from 
its proccEdingsor to expunge any part of its proceedings and to 
puriish for rontempt the publication of snch expunged matter.^* 

Parllameptary Privilege* and the CoujiU. 

1. Since the privileges of each House of our Parliament [Ari. 
105 [3] and oE u Slate Leglslatnrc lArt. 194 |3)3 are the same as those 
of the English Honsc of Commonsj il follows that— 

{a} Each House h tJi€ sole judge ol the question whether any of 
its privilegEa has, in a particular case* been infringed>^* and the Comta 
have no jurisdiction to interfere wdth tlie decision ol tlie House ou 

this House haa the power to pnuisb for breocH oE ita privileges 

or for contempt. But in so doing, it docs not act as q conrt of kw.*" 
[c) Mo Honfie of the Ijegiahiture has, however, the power to create 
for itself any new privilege not known l* Ihe low and the CourtB 
possess ihe power to determine whether ilie House in fad possesses 
a partienkr privilege*""^* 

Arti. it) (M and lOS and 194 {3}. 

According to ihc prinqiplE of liannonious construction belwceti 
liltlerent parts of the Constitution, it has been lieJd that the provisions 
of Art la) which are geuttfllp mnat yield to Art 105(3) and 

104 (31, which are purlicnlar provisions rekting to the Legislalurc. The 
Editor" oE a ncuspaper cannot, accordingly, claim a right to publish 
those portions o( a speech in Parliament whk3ii have been directed to 
be expunged by the SpeaLerr’' 

106. Mcii]l>ers of either House of Parliainejit shall be 
entitled to receive such salaries and ullouances as may from 
time to time be determined by ParliaJlleilt 
SalnritF?^ and allow- provision in that respect 

ance* of mem ra. ^ made, allowanees at such rates and 
upon such conditions as were iiiimediately before the commence¬ 
ment of this Constitution apidicable in the case of Tneitihers of 
the Constituent AEisembly of the Dominion of iTidia, 

17, rcnkolfSarUrJu v. D. j^F,, A. 1951 ^Ind- 269. 

tSr Anjiitnirri v, Qf 11'*. f 19521 55 CAV;N. 711 {72^. 

SAomhu v. KrUhrtis, A, 19541 S:.0r 395 

2(1. Rnj N'urahi v. AiiUiirdiu, .A, All. 3l9, 
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Pf&c^dure 

107* (I) Subject to the provisions of articles J09 and IL? 

Pfovisiona B& to in- with respect to Money Bills and other 
trodiiiitioti and pass' financial BillSp a Bill may drijginake in 
mg of Bills. either House of Parliament. 

(2) Subject to the provisiDns of articles lOS and 109^ a 
BiD shall not be deemed to have been passed by the Houses 
of Parliament unless it has been agreed to by both Houses, 
either without aiuendjueiit or with such aniendiucuts only as 
are agreed to by both Houses. 

(3) A Bill pending in Parliuineiit shall not lapse by reason 
of the prorogation of the Houses, 

(4) A Bill pending in the Council of States which has not 
been passed by the House of the People shall not lapse on a 
dissolution of the House of the People. 

(5) A Bill which is peuding in the House of the People^ 
or which baling been pa.s.sed by the House of the People is 
pending in the Council of States^ shall, subject to the provisions 
of article I OS, lapse on a dissolution of the House of the People. 

108. (L) If after a Bill ha^ been passed by one House and 

transniitted to the other House— 

(a) the Bill is rejected by the other 
Joint sitting oE House; or 

b<^li Hottses in cen (b) the Houses have finally disagreed 
tain cases. ,^3 ijjg amendments to be made 

in the Bill ; or 

(cl more than six months elapse from tlic date of the 
reception of the Bill by the other House without 
the Bill being passed by it^ 

the President may, iiulesiS the BiU has kpsed by reason of 
a dissolution of the House of the People* notify to the Houses 
by message if they arc sitting or by public notification if the>' 
are not sitting» his intention to summon them to meet in a joint 
sitting for the purpose of deliberating and voting on the Bill. 

Provided that nothing in this clause shall applv to a Monev 

Bill. 

(2) Tn reckoning any such period of six months as is re- 
feferred to in clause (1), no account shall be taken of any period 
during wliicli the House referred to in sub-clause (cl of that 
clause is prorogued or adjourned for more than four consecutive 
days. 

(S) Where the President ha^i under clause (H notified his 
intention of summoning the Houses to meet in n joint sitting, 
neither House shall proceed further with the Bill* but the Presi^ 
dent may at any time after the date of his notification summott 
the Houses lo meet in a joint sitting for the purpdse specified 
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in the notification and, if he does so, the Houses shall nicct 
accordingly, 

(4) If at the joint sitting of the two Hon.ses the Bill, with 
such ameiidinents, if any, as are agreed to in joint sitting, is 
passed by a rnajonty of the total number of niembtirs of ix?th 
Houses present and \otiog, it shall be deemed for the purposes 
of this Constitution to have been passed fay both Houses; 

Provided that at a joint sitting—^ 

(a) if the Bill, having been passed by one House, has 
not been passed fay the other House with amend¬ 
ments and returned to the House" in which it 
* originated, no amendment shall bo proposed to 
the Bill other than such ameudments (if anvl as 
are made necessary fay the delay in the passage of 
the Bin j 

(h) if the Bill has faeen so passed and rctumed, onlv such 
aniendmeots as aforesaid shall be proposed to the 
Bill and such other amendments as are relevant to 
the matters wuth respect to which the Houses have 
not ngreed ; 

and the decision of the person presiding as to the ameodments 
which arc admissible under this clause shall be final. 

(5) A joint sitting may fae held under this article and a 
BiD passed thereat, notwithstanding that a dissolution of She 
Hoiii^ of tlie People has Intervened since the President notified 
his intention to summon the Houses to meet therein. 


Special procedure 
in respect of Money 


IQS'. (1) A Money Bill shall not be 
introduced in the Council of States. 


(2) After a Afoney Bill Jias been passc^d b\* the House of 
the People it shall be transmitted to the Coundl of States for 
its recoinmendalions and the Cotuicil of States shall within a 
period of fourteen days from the date of its receipt of the Bill 
r^m the Bill to the House of the People with its recomttienda 
tioos and the House of the People may thereupon either accent 
or reject all or any of the recommendations of the Council of 


(31 If the House of the People accepts any of the reconi 
mendahons of the Council of States, the .Money Bill 
deemed to have been passed by both Houses with the amend 
Tnents recomniended by the Council of States and aef'r.r.tlj k 
the House of the People. ^ at^cepted by 

( 4 ) If the House of the People docs not accept anv of 
the recommendations of the Council of States rC \Vl 
shall l,c deemed to have been passed hv l«th Hon?« fn 
in which it AV3S pas.>H;d by the House of the ."4.1!*^“^ 

of the amendments recommended by the Council of'SatK 
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{5) If a Money Bill passed by the House of the People 
and transtnitted to the Council of States for it 5 recommendations 
is not returned to tlie House of the People within the said 
period of Eourteen days, it shall be deemc^d to have been passed 
by l>oth Houiies at the cxpiratioii of the said period in the fortti 
in which it was pj3*sed by the House of the People, 

110, (I 'i For the purposes of this Cliaptcr^ a Bill ^ajl be 
DcfinitioTi of deemed to be a Money BsU if it contains 

provisions dealirjt with all or any of 
the foilo^viTig matters^ namely— 

the imposition^ abolition, remission, alteration or 
regulation of any tax ; 

[6j the re;;ulatjon of the IrorTovTng of money or the 
giving of any guarantee by the Govemtnent of 
India, or the amendment of the law with respect 
to any hRaticial obligations undertaken or to be 
undertaken by the Government of India ; 

(f) the custody of the Consolidated Fund or the Contiit- 
gency Fund of India, the pa™cDt of moneys into 
or the uuthdrawal of moneys from any such Fund ; 
(d) the appropriation of anoncys out of the Consolidated 
Fund of India ; 

(r) the declining of any expenditure to be expenditure 
charged on the Consolidated Fund of India or the 
increasing of the amount of any such expenditure ; 
(f} the receipt of money on account of the Consolidated 
Fund of India or the public account of India or 
tlie custody or issue of sucb money or the audit of 
the accounts of the Union or of a State ; or 
{g) any matter ineidealal to any of the matters spectGed 
in sul>ckuscs (a) to (/), 

(2) A Bill shall not be deemed to be a Money Bill by reason 
only that it provides for the imposition of fines or other pecu¬ 
niary penalties* or for the demand or payment of fees for licences 
or fees for services rendered, or by reason that it provides for 
the imposition, abolition* remission, alteration or regulation of 
any tax by any local authority or body for local purpose. 

(3) If any question arises whether a Bill is a Money Bill 
or not, the decision of the Speaker of the House of the People 
thereon shall be final. 

(4^ There shall be endorsed on every Money Bill when it 
is transmitted to the Council of States under article 109, and 
Avhen it is presented to the President for assent under article 
111* the certificate of the Speaker of the House of the People 
signed by him that it is a Money Bill. 
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111* Wht^n a Bill has been passed by the Hou&es of 
.. Parliameotj it shall be presented to the 

■ to t s. President H and the President shall declare 
either that he assents to the Bill, or that he withholds assent 
thereform : 

Provided that the President ma>^ as soon as possible after 
the presentation to him of a BtEl for assent^ return the Bill if it 
is not a Money Bill to the Houses with a message requesting 
that they will reconsider the Bill or any specified provisions 
thereof and, in particulatp will consider the desirability of 
inttodiicing any such amendments as he may rceoniincnd in his 
message^ and when a Bill is so returned, the Houses shall recon¬ 
sider the BiU accordingly, and if the Bill is passed again by 
the Houses with or without amendment and presented to the 
President for assent, the President shall not withhold assent 
ihcrcfrom* 


Annnal JinEmclal 
siatement. 


Procfdiire in ^inatirlal 

112. (1) The President shall in respect of every finan¬ 
cial year cause to be laid before both the 
Houses of Parliament a statement of the 
estimated receipts and expenditure of the 
CovcmiTieiit of India for that year, in this Pari referred to as 
the ^'annual financial statement'\ 

(2) The estimates of expenditure embodied in the annual 
financial Statement shall show separately— 

(a) the sums required to meet espenditure described by 

this Constitution as exixmditure charged upon 
the Consolidated Fund of India ; and 

(b) the sums required to meet other expenditure proposed 

to be made from the Consolidated Fund of India, 
and shall distinguish expenditure on revenue account froin 
other expenditure. 

(3) The following expenditure shall be expenditure charged 
on the Consolidated Fund of India— 

(d) the emoluments and allow^ances of the President and 
other expenditure relating to his office ; 

Ih) the salaries and allowwces of the Chainnan and the 
Deputy Chairman of the Council of States and the 
Speaker and the Deputy Speaker of the House of 
the People ^ 

(c) debt charges for w^ich the Govmiraort of India « 

liable includiDK interest, sinking fund eliarRes and 
redeniption charges, and other expenditure relat- 

Sdemption of dibf service and 
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{fi) (f) the salwieSn aHowances and pensions payable to 
or in respect □£ Judges of the Supreme Court ; 
{fij tlie pensions payable to or in respect of Judges of 
the Federal Court ; 

(rii} the pensions payable to or in respect of Judges of 
any High Court whicli exercises jurisdiction in 
relation to any area included in the territory of 
India or which at any time before the commence¬ 
ment of this ConstUulicn exercised jurisdiction 
in relation to any area incUided in a 
Province of the Dominion of fndia^* ; 

(e) the salary^ p allowances and pension payable to or in 
respect of the Comptroller and Auditor-General 
of India l 

t/) any sums required to satisfy any judgment, decree or 
award of any court or arbitral tribunal \ 

(^) any other expenditure declared by this Constitution 
or by Parltamcnt by law to be so charged. 

113, (U much of the estimates as relates to expendi¬ 
ture charged upon the Consolidated Fund 
Pioc^ure in Par- be submitted to the vote 

respec PaTliaiiifiit, but nothing in this clause 
shall be construed as pre^^enting the discus¬ 
sion in either House of Parliament of any of those estlinates. 

[2) So much of the said estimates as relates to other expen¬ 
diture shall be submitted in the form of demands for grants to 
the House of the People, and the House of the People shall have 
power to assent^ or to refuse to assent, to any demand, or to 
assent to any demand subject to a reduction of the amount 
specified there! p* 

(3) No demand for a grant shall be made except on the 
recommendation of the President. 

114^ (1) As soon as may be after the grants under article 

113 liavc been made by the House of the 
AppropTmUon Bills. People^ there shall be introduced a Bill to 
provide for the appropiiation out of the 
Consolidated Fimd of India of all moneys required to meet — 

(a) the grants so made by the House of the People ; and 
I hi the expend iture charged on the Consolidated Fund of 
India but not exceeding in any case the amount 
shoAvn in the statement previously laid before 
Farli ament. 


21, Subsstimtcd for the words “coTreppondinj* le , . r . 
Scheduleby the Constitntion (Seventh Asnendmeml Act, 1^- 
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[2) Ko aunnidineDt shall be proposed to any suclv Bill in 
either House of ParUaiuciat which will hflvo the effect of var>'iiig 
ttie amoimt or altering;: the destination of any grant so tnade or 
of varying the amount of any expenditure charged on the Con¬ 
solidated Fund of India, aud the decision of the person presiding 
as to whether an jannendmcut is inadmissible under this clause 
shall be finaL 

(3) Subject to the provisions of artides H5 and 116, no 
money shall be withdrawn from the Consolidated Fund of India 
except under appropriation made by kw passed in accordance 
with the provisions of this article, 

115. tl) The President shall— 

(a) if the amount authorised by any law made in accord¬ 


ance with the provisions of article 114 to be 
expended for a particular service for the 
current himncial year is found to be insuffi¬ 
cient for the purposes of that year or when 


Sopplernentary^ ad- 
■ticina] or 


clitiona] 

granti. 


a need has arisen during the eurrent financinl year for supple¬ 
mentary or additional expenditure upon some new senice not 
contemplated in the annual financial statement for that year, or 
{b'l if any moue)* has been spent on any service during 
a financial year in excess of the mnoimt granted 
for that service and for that year, 
cause to be laid before both the Houses of Parliament another 
statement showing tlie estimated anionnt of that expenditure or 
cause to be presented to the House of the People a demand for 
such excess, as the ease may be* 

(21 The provisions of articles 112, 113 and 114 shall have 
effect in relation to any such statement and expenditure or 
demand and also to any law to be made authorising the appro¬ 
priation of moneys out of the Consolidated Ptind of India to 
meet such exjwnditnre or the grant in respect of such demand 
as they have effect in relation to the annual financial statement 
and the expenditure mentioned therein or to a demand for a 
grant and the law to he made for the authorisation of appropria 
lion of moneys out of the Consolidated Fund of India to meet 
such expenditure or grant. 
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passing of the liiw in accordance vrilh. the pro^^ioas 
of article H4 in relation to that Mpenditure J 
[h) to make a grant for uiceting an nnexpeeted demand 
upon the resources of India when on account of the 
Tnagnitude or the indeiitiite character of the service 
the demand caunot he stated with the details 
ordinarily given in ati annual financial statement : 
(<?) to make an exceptional grant which forms no part of 
the current service of any financial ycar^ 
and Parliament shall have power to authorise by law the mth- 
drawal of moneys from the Consolidated Fund of India for the 
puri30ses for which the said grants are made. 

(2) The provisions of articles ^ 13 and H4 shall have effect 
in relation to the making of any grant under clause {U and to 
any law to be made under that clause as they have effect in 
relation to the making of a grant with regard to any expendb 
turo nicntioned in the annual financial statement and the law 
to be made for the authorisation of appropriation of moneys out 
of the Consolidated Fund of India to meet sucti expenditure^ 


117- (U A Bill or amendment making prorision for any 
of the matters specified in sub-clauses 
Special provi^ons daiLse {11 article MO shall not 

r>e introduced or moved except on the re¬ 
commendation of the President and a Bill making such provi¬ 
sion shall not be Introduced in the Council of States : 


Provided that no rccommendatioii shall Iw? retiuired under 
this clause for the moving of an am end men t making provision 
for the reduction or abolition of any tax. 

(2) A Bill or amendment shall not be deemed to make pro¬ 
vision for any of the matters aforesaid by reason only that it pro¬ 
vides for the imposition of fines or other pecuniary penalHeSp 
or for the demand or painneiit of fees for licenses or fees for 
services rendered^ or by reason that it provides for the imposi¬ 
tion, ahoUdon, remission^ alteratton or regulation of any tax hy 
any local authority or bod^* for local piirposcs. 

f3) A Bill Avhichp if enacted and brought Into operatimi, 
would involve expenditure from the Consolidated Fund of India 
phall not be pas^ hy either House of Parliament unless the 
President has recommended to that House the consideration of 
the Bill. 


Procedure Gcn^raliy 

118. (n Hach House of Parliament may make rules for 
regnlatingt subject to the p^visions of this 
flf procedure. CofistitiitionK its procedure and the conduct 
of its business. 
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<aj Until rules arc made under clause (11, the rules of pro¬ 
cedure and standing orders in force inunediately before the con- 
tuencemeiit of this Constitution uitb respect to the Legislature 
of the Dominion of India shall have effect in relation to Parlia¬ 
ment subject to such modiffcations and adaptations as may be 
made therein by the Chairman of the Council of States or the 
Speaker of the House of the People, as the may 

(3) The President, after consultation r^ith the Chairman of 
fte Council of States and the Speaker of the House of the 
People, may make rules as to the procedure with respect to joint 
sittings of, and cotnmunications between, the two Houses. 

(4) At a joint sitting of the two Houses the Speaker of the 

ooiji^ of th-c or in hii^ absence suet porson fts hiev be 

determined by mles of procedure ttiade under clause (31 shall 
preside. ^ ' 


Ru|«« of 

1. 'Snbjcct to die oi tlic Constitution/ Qacli Hdueye of 

Par].am™t or of « St^e Legislature [Art. 20S. #,«t] n..'v ^akc Rut« 
PTocednre or conduct of as well as niicillary 

f putts Tanve no power to [nlerf«rc with spcti RuIm or tlitfr 

contra l eistkia of 5ome prtn isioii df tile 

r Haase has ibe absolute rifibt of interpreting its Rules and 

the ConTts have no juri£4fiot;an to interfere with the Swaker'ts 
Ejon in tlie tziaUer of appizcntion oi tbe Rnkfi relating to tlie intemai 
ma^geinent oi the irouse, e.g,, 'nhetlier a motion related to a matitr 
in oc^niTence'” or whether a CnmmLttce of Privilege^ report^ 

4. The Rales framed under the preseiit Article for ,Vrt 2ogl HP 
otherwifti ifalid) ooiistitate ^procedunc established by taw' within tht 
MEsning of Art, 21 ^ wiuiiu the 


119. ParUaineTit may for the purpose of the timely com- 

Reg-nhuion by law business regulate by 

of prtjcedqre ill Par- procedure of, and the conduct of 

liamant In relatioa business in. each House of Parliament in 
to financial biisinees, relation to any finaticial matter or to anv 

rt, r' 1 j j T- appropriation of moneys out of 

the Consolidated Fund of India, and, if and so far ■ 

«on of anj'law so made is inconsistent with any rule made bv ^ 
House of Parliament under clause (1) of article Itfi or 
ml, or n™dl„g „M,r having dl« in raS ”J; 

undo- nlmiK, (3| of etol arlicfc, such prorisk,„ 


22 . 

23. 

24. 


Godavarh T. .VflFTdfetsJmn-. a_ igiij Ori«, ill 
Ci, .fnand t. Rfl,,r Sfffiav. A. 1^ M R ,, Iai 
ShUTtnii V. Sri Kffjlinu, A 1^ g C * *' 
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120^ [I) Notwith St Hading anything in Part XVII, but 

subject to llie pro^’isions o£ article 348, 

L^nguagp to b« busiacss ia Parliament shall be transacted 
ixht^ in Farliament. . ^ , 

m Hindi or m English ; 

Provided that the Chairman of the Council of States or 
Speaker of the House of the People* or person, acting as such* 
as the case may bCp may permit any tiieinber who cannot 
adequately express jiiinself in Hindi or in English to address 
the House in liLs mother tongue. 

(2) Unless Parliament by law otherwise provides, this article 
shall, after the expiration of a period of fifteen years from the 
commencement of this Constitution, have effect as if the words 
^^or in English*" were omitted therefrom* 


12l» No discussion shall take place in Parliament with 
. ^ respect to the conduct of any Judge of the 

RiistTiccjon on dp Supreme Court or of a High Court in the 

fluent. discharge of his duties except upon a 

motion for presenting an address to the 
President praying for the removal of the Judge as hereinafter 
provided. 

122, (n The vaUdity of any proceedings in Farliament 
Cofirts not to iu' shall not he Called in question on the 

ijnire into procted- ground of anv alleged irregularity of 
ingfl of Porhaineiit. procedure. 

(2) No officer or member of Parliament in whom powders are 
vested by or under this Constitution for regulating procedure or 
the conduct of businessj or for maintaining order, in Parliament 
shall bo subject to the Jurisdiction of any court in respect of the 
exercise by him of those powers. 

Cl. ■( L ): CauiHtii nAt inciiijriA iata unr«gali,rit.y ttf pracAduto la 
pArlimmeat, 

U It is clear Irmii the above claase, that our Courts won]4 
be entitled to question the validity of etiy 'procecdiHg' In F^irtiamt^nt 
on the ground of irregnlarity of ^procednre'. Thus, the Courts cannot 
invalidate an Act on the gro^^d that changes were iutrodneed Into 
the Bln bj the Select Committee in contra vent ion the Kntes of 

Procedure and bnsitieas of the House, or that the members" or Speaker^ 
had not taken the o^ttfir 

2^ Where n bill iji duly endorsed by tlie Speaker ns passed, it 
cannot be questioned in the Coarts on the groatid tlint proceedings 
of the InregiAlature do not record that the bill w&i formnlly put to the 
Hoase nnder the mlca of busitie^.^ and carried by it.^ 

2, But the {miiinnit>^ from judicial interference is confined to 
matters of irrt.^^Atiiy of pTfKtdur^^. There would be no immunity if 


35. Cf. Ram Dubey v* Govt, o/ M. B * A. t&52 57 it4\. 

1. V, Ram ^aAdV. A, 1052 5r.E. 3l i44\. 

2. State of Brftar v. Kapne^Aicar, A. 1952 S,C, 352 t266). 
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tlip pnKcedui^ m held in deiiaflet! at the inaiulatiHv provisicM of the 

nicrtlv to in-B^nlsnty of pr<Keedi]i{;s in the House, and a nroceedui? 
for yuo flarf-dulo lies to chellenRp hii right to the office/ ^ 

CL(2f: Power* exereiHble ty an oHie« el the Lesukture. 

derision or intorpretation of the Rules of 

r&i^crf^{<. fiubjeet^matter of scmtim- in 

a Court of Ian. Tlie High Conn eminot act qa a Court of apiKs'l ot 
reviston agaibst the Legislalnn. or the rulings of the Speaker 
,, 'if proviaion, the High Conn cannot’ gin: a 

rtli. *rh' the question whether the discussfoa on 

^ Govemor would come under Ait, 176(2) nr wtjnlil 
be treated, a djaeasaioTi of an orduaary re^Iiicicrn “ 

f.* h ^ tlie Speaker or other officer of ihe 

legislature to mterfere wjth tfnj proceedings of the lycifi&laiure^ \£ j: 
to prevent a Tesclution from being muved) or to rMCrain the Leeiabrtj^ 

^mkInfl“ If^nslotioii even if it be uXim or 

^ ^ cr e tuotion or resolution eirried 

hSd bv the cArt*/' Constitution, it can he declared 

1 , 01 liiuiinnity ^ restrict^ to mutters of -proeeduK' and w«iid 
not c^nd to onv matter relating to the Consritution uf the Ugiala- 
inra 1^11, c-g., tfie a^nce of a notificatioo uuder g. 74 of tlie Rcore- 

£enCntion nf tlie Peopte Act, J^«pre- 

"Condoct flf huaiiiHft^ 

JiaB been held by the Travmncore High Court that the toting 
w adtmaisiennB of the oa^tb under Art, 9& or m of the Coikstiiutfon^ 
conduct of bnsttiess' within the meaiiitig of Art I'” r^i 
^ condition precedent to entitte the members 
iT u “ssetiihfy end miJduct the biwineas. Hence, q 

* niember tp take the oath ™ be iiSr 
feted with by the Court. It Jia» qIm been held timt where the Shaker 
IB aDthcmed hy the President or Governor to adniiulster 
Art. M or isa, ho discharges the At 

Aj^ttibly and that, i,, the discharge al this fimetiou. he cA”ot 
the pratectiou irivcn hy Art. 122 (2) or 2\2 ciatta 

2. A poinl of order raised bv a nieixiher relate* ^ ^ 

Assembly^ Sb also ia ,J« giving of notic™"^"'! 

Ammt V. Ram SaJiay, A. 1952 Af.B, 3 \ 

A N^samony v* A. IW2 T.C 66 

WarctiJn, V. Dev Konla, A, IftE® Assam 160 j/dy, 

Rd:/FiarHiin v, ^4/puaram, A.* 1ft&4 AIL 319', '* 

Sarmihukar v. Oriisa Le^^laihre Assemblv t iae^ r 

VhrfJif^j!' i’; A. I05B Ca! 

AhriAlrAcn v. .Sfafe, A, 1950 Hvd ISB 
ClfOlCV Lot V. Static oi u P aii 

10. Cf. viruxi V. Slate Jf H. R, A ’“i ^'a 

’J' V. T. C. .^uemhfT \ y r ^ . 

»uiidncsa of both these propositions, it i^ 'Tlie 

ttnn}, ^ ® si^otnstted, 15 open to quea- 

12 - 25 . Gadavans v. .Vaurftfriiorc, a. 1953 Oristo m. 


4. 

6. 

6, 

7 . 

6. 

a. 
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ClI.ViTIiiK III.^—LliGI&LATJVK PuWKKS OF Till; PRESIDENT 

123. (Ij If at any tidic^ except when both Houses of 

Parliament are in !iesslon, the President is 
Power of satisfied that cLrctimstances exist which 

to proTiml^ate Oriii- render it necessary fpr him to take biiiue- 
dlate action, he may proiinil^ate such 

jir laixHLnt- Qrclinances as the circumstjmees appear to 

him to require. 

(2) An Ordinance promulgated under this article sliall have 
the same force and effect as an Act of ParliameiiLp but every 
such Ordinance — 

{a] shall be laid before both Houses of Parliament and 
shall ceoae to operate at the expiration of six weeks 
from tlie reassembly of Parliament, or, if before 
the expiration of that period resolutions dia* 
approving it are passed by both Houses, upon the 
passing of the second of those rcsolutiotis ; and 
(|>) may be withdrawn at any time the President. 

—Where the Houses of Parliament are sum¬ 
moned to reassemble on different dates, the fjeriod of six weeks 
shall be reckoned from the later of those dates for the purposes 
of this clause. 

[3J If and so far as an Ordinance under thus article makes 
any profusion which Parliament would not under this Constitu¬ 
tion be competent to enact, it shall be void> 

Con^mraU. —nndcr Art, 233, 

CHAPTfTR IV.— Thc Union Judiciary 

124. (I) There shall be a Supreme Court of India consist¬ 

ing of a Chief Justice of India and, until 
Establis^hmpnt parliament bv law prescribes a larger 

premc Court. number* or not more than seven other 

Judges, 

(2) Bvery Judge of The Supreme Court shall be appointed 
by the President by warrant under his hand and seal after con¬ 
sultation with such of the Judges of the Supreme Court aud of 
the High Courts in the States as the President may deem neces¬ 
sary" for the purpose and shall hold office until he attains the age 
of sixty-five years: 

Provided that in the case of appointment of a Judge other 
than the Chief Justice* the Chief Justice of India shall always 
be consnltcd : 

Provided further that— 

{a] a Jiid^^e may, by writing under his hand oddressed 
to the President* resign his office ; 

(h) a Judge may be removed from his office in the manner 
provided in clause (4). 
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(3) A person shall not be qualihed for appointiuent as a 
Judge of the bupreme Court unless he is a dtken of India and— 
W has been for at least five years a Judge of a High 
Court or of two or more such Courts in succession ; 


W 


or 


has been for at least ten years an advocate of a High 
Court or of two or more such Courts in succession ; 


or 


Ic} is^ ill the opinion of the President^ a disdiuniished 
junst. 

High Court which txwctsei, or ivhich at any time before the 
commencement of this Constitution exercised, jurisdiction in aav 
part of the territory of India. - 

^1^.. V oomputin* for the purpose of tliis 

clause the pentd during which n person has been an advocate 
any period during which a petwn has held judicial office nS 

ssr'E=“ d„d.3" 

trr.J'i; ^ v*" Court shall not be removed 

Presidcat passed aftS 
of thlVf House of Parliament supported by a majority 

t! “f tliat House and by a inajoritv of no^ 

than two-thirds of the members of that House pre^t and 
voting has been presented to the President in the s^e scssio^ 

misbehaviour or 

T.rr ^^rliament may by law regulate the procedure for the 
the^iS^b" address and for the investigation and proof of 
the misbehaviour or incapacity of a Judge under clause (41 

Court L.ii'Y appointed to be a Judge of the Supreme 

Court shall before he eaters upou his office, mate and siih^^ 

before the President, or some persou appointed in that behalf 
him, an oath or affirmation according to the form set nut 
the purpose in the Third Schedule. ^ 

(7) ?fo person who has held office as a Judge of tliB 5 
Court shaU plead or act in any court or befJre auS ^K^ 
withiu the territory of India. ' atithority 

125. (I) There shall be paid to the Judges of Qm 

>1--«...« 

allovvanci and to ^ch r^ht^in'^r«^Tt ^of 

pension as may from time to time he*deten^ined ^l^sence and 

inade by Parliament and, until so determi^ ^ 

allowMcts find rights as 
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Provided that ^e^the^ the privileges nor the allowances of 
a Judge nor his rights id respect of leave of absence or peusion 
shall be varied to his disadvantage after his appointment. 

126. When the ofSce of Chief Jastice of India is vacant 

Apjxjiiitintnt of Juiitice is, by reason of 

acting CJiEcf JiLsiicc. abseucc or otherwise, nnable to perform the 
duties of his officej the duties of the oflice 
shall be performed by such one of the other Judges of the Court 
as the President may appoint for the purpqcse. 

127* (1) 1£ at any time there should not be a Quorum of 

the Judge of the Supreme Court available to hold or continue 
atiy session of the Court, the Chief Justice of India may, with 
^ ^ the previous consent of the Prosideut and 

^ consultation WTtli the Chief Justice of 

the High Court conceruod^ re«^uest ia 
writing the attendapce at the sittings of the Court, as an ad hoc 
Judge, for such period as may be necessary', of a Judge of a 
High Court duly qualified for appointment as a Judge of the 
Supreme Court to be designated by the Chief Justice of ludta- 

(2) It shall be tlie duty of the Judge who has been so 
designated, in priority to other duties of his office, to attend the 
sittings of the Supremo Court at the time and for the period for 
which his attendance is required^ and while so attending he shalli 
have all the jurisdictioa^ powers and privileges, and shall dis¬ 
charge the duties of a Judge of the Supreme Court. 


128. Notwithstanding anj'thing ia this Chapter^ the Chief 
Justice of India may at any time, wdth the previous consent 
of the President, request any person who 
has held the office of a Judge of the 
Supreme Court or of the Federal Court to 
sit and act as o Judge of the Supreme Court, 
and every such per^n so requested shall, 
while so sitting and acting, be entitled to such allowances as the 
President may by order determine and have all the jurisdiction, 
powers and privileges of, but sliail not otherwise be deemed to 
be, a Judge of that Court; 


Attendance of re¬ 
tired Judj^e* at sit¬ 
tings of the Supreme 
Court. 


Provided that noth tug in this article shall be deemed to 
require any such person as aforesaid to sit and act as a Judge 
of til at Court unless he consents so to do. 


129. The Supreme Court shall be a court of record and 
Snpn-iTic Cdurt to sJiall have all the powers of such a court 
lie n ronri af record, mcliidmg the power to punish for contempt 
of itselfr 
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Power ta ptuaUK for conlcmpl oF iluilf. 


L XhcHiyb IS5 Cl Conn of Record the Supreme Court n.4jiu]d have 
the pov^'et to punij»1i for coiiLempL of [istU, ArL 12d spcciticnUv mcimopis 
ilii-s po^i'er in order to remove any Thin^ H n snrcmiary ;^iN:in'cr~^ 

2. The object of this power to pan;i. 5 h h not the protection of ihc 
JadjjCB personally from icnpntuitions to whkh they may be exposed as 
individnaJ-s,’ but the protection of the public iJiemgelves from the 
misichief they will incur if the authority of the liibnnal is impaired. 
Hence,— 

'rhe power lo pnnLfih for scandnUsin^ the Court is a wea^n to 
be used ?!parinf[lv and atwfljs with reference to tbt aditiLuEStmtion ot 
justice^ and not for vindicating personal insult to a itidge^ nut affecting 
tVee administration of justice. 


There ate two primary considerations which should weigh with 
die Court ID such cases^ whether the rejection an the conduct 

or cbamCtcr of the Judge is within the limits of fair and reosonuhte 
critici^ui^ and (fr) whelhcr it is a mere Hbct or defamation of the Judge 
or omoants lu a ranteiiipl of the Conrt.^ 

Where the question aHses whether a defamaUnry statement directed 
against a Judge Is calculated to nt]di:miinc the confidence of the public 
in the cornpctcrtcy or iniegtity of the Judge or is likely tci deflect the 
court itself from a strict and nnbesitant performance of its duties, all 
the surrounding CErcuiustanccs under wh^ch the statement was made 
and the dcffrne of publicity that was given to it would be relevant 
circumstances. The qucstioTi h not to be determined solely with refer¬ 
ence to the bngnagfr or contents of the c^tatement made. Mere publi¬ 
cation to a third party, which wottid be ^nfficlent to establish ao 
ordinal' libel may not be conclnaive for establisliing contempt. That 
Would depend upon the nature uud extent of tlic publienticru and 
whether or oot it was likely to have an injdTtous eHcct an the minda 
of the public and thereby lead to an interference with the adminislra- 
tion of jiistiee^*^ 

■SVlthongh contempt may include dcfamatcou, yet an offence of 
contempt is something more than mere defamation and Is of a different 
character,"* 

At any rate, defamation of a Judge who has retired cannot be 
punished as contempt of Court,* 

(i/ll Fflfr and rcaioptuble criticism of a jndictal act in the iatertat of 
the public good does not amoant to contempt. 

Eat the limits of borva fide criticism arc transgressed when improper 
motives arc attributed to judges and this cannot be I'icwed with placid 
equanimity by a Court in a proceeding for contempt, IraputBtmns 
made against judicial officers without Tcasonable care and caution caq- 
UDl be said to be bnna fkd^.* 

Thus, it is a gross contempt to impute that Judges of the highest 
Conn of Justice acted on e^ftraucons couEideratioiis iu deciding a case." 

3, This is uu extraordinary power which must be used tnariRErlT 
but where the public interest demands if the Court will nut ahnnk frnni 


L HiraUil V, StQle n/ £f, P.. .1, S.C. 7+3. 

2, Efcilonu Frflfeojii V, Strife of U. (l9iS3) S.C-R. 1166 

3, EdJIifna RuumbF/shna v^. of Madfftj flftSSli qr u 

A. 1952 S,c, H». ^ ^ V.ft. ^ [4J3\ : 

4, Cyan V. Rom Bheja^ A, I9sg pp^j 

5, Esthfnd Rauiaiiiffhna v- of flfadrer iiu^^ cr' o 

(+551 : A. 1^ S*C. 146. ' ^ 

6, Jfi re Times of India {L053]i S-C.R. 215, 
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il mud imposiii}^ pnuiiilimcnt even by ifltiiy ol imprisomucMp 
Sn raiicii where a mere ^lac rsiny imt be mdeqnmtcL^ 

4. Ail Advoemte who sijfiii an application or pleailitig conlainiTi^ 
iTiatter iicaiklailfliiiig the Canrt which tends In prevent or delkiy the 
course of justice is liimsielf K^dlty of contenipl qI Conrt rndt^ htt 
reasoD&bly satififics kiit^seh about the /of^e exwicncc of adetjuisLe 

yrounds OiercfoT.’ 

Power cmnziot be abridged by logMlalion. 

The powers conferred npoTi the Snprciise CoriTt and Hish Court by 
Arts. S29 and 215> rcftpectivelyp cnnncit be abridged by legisinticn.^ 


130. The Stipreine Court ^.hall in Delhi or lU such 
other place or plaeeSj as the Chief Justice 
of Snpreme India may^ with the approval of the 
President, from time to time* appoint. 


131. Subject to the ptovistons of this Constitution, the 
Original jonsdic- Supreme Court shall, to the exclusion of 
tion of ibe Sapreme any other court, have original jurisdictioit 
any dispute— 

(a) between the (kivemiueiit of India and otic or more 

States I or 

[b) between the Covemuicnt of India and any State or 

States on one side and one or more other States on 
the oUier ; or 

(cj between hvo or more States, 
if and in so far as the dispute involves any question (whether of 
law or fact) on which the existence or extent of a legal right 
depends : 

Provided that the said jurisdicHon shall not j^rtiriwi to a 
dri/piils arising out of any treaty, agreement, c^^enant, engage- 
jTiCrti. *sanad* or siher ^imiTar ferrn 

entered into or executed before the commencement of this 
ConsiUtiti&n, conimues in operaiion after such commcncemeni, 
or ^hick prfnndcs that the said juTisdietioH jJiafI ncjf curirnd to 
such a dispute'. 

Owtng to fhe mboliliou of Part E Staler, reference 
to speh States luuf been omitted and the arigiunS Proviso been 

AabAtitntcd by the CuBiKtitutiOD. (Seventh AmendmeBt]! Act, lOSE. 


Art- 131? Scope of the OlrijiiLmJ Jurltdiclion: of the SuprcfUE Comt, 
The Supreme Comt's tlriginjil Jerisdictimi is limited by the folksw- 

itiE conditions: * ^ 

in} The pflrtioA to the dispute mn^t bt ms spectfieu m clauses [flp 
tD ic} r " ^he enafilHuenl piiit«? of the federatian. It will not enter¬ 
tain suits to which citireas mne a party.** 


y Sherrcf v. Judges, ( 19^1 I SX-R. 75 T. 
g 5ndhJ V. Chtef Justue. tIPMS SX-R. 4S4 J-HSJJ. 

Snbstihited for original Provi-™ ii) and t(0 by the Q< 

Wndmcrtl Adtt po «». 

10. KflHigarJi Slxtc w Prn. af Bihar. A. 1939 P.C. 55. 


16 
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(&) TIlc ili^pute must iovolfe a qncgtioiu rtlatuig to a legal ligbl. 
TL-c ejjpTtssbn 'legal' right is n-H^Efid fco fMstm^Jsb it frum 
light* ovCT which the Ijoqm have no iuriE$4lietiati. Bni it is con¬ 
fined to fi|fhls wbkh arc enforceable by an aciion in a Court of law. 
The vatidity of a law ol ihc Utiion or of a Bfatc is itself a (question as 
to □ legal right. 

[c] The queiitioii must not be one which is esecepied by the Provisos 
to Art. I3t nr by any otlier pE'^vtsioq ol the CotistitDtion, 

'Subject to the provuiom of thu Concti.tutien'+ 

llie jurlsdicticu of ifie Supreme Court in disputes as to the exist¬ 
ence of a legal right between the t'nioil and tnc Stales or between 
the Slates in/cr jd is exclusive* except in certain matters by 

other provisions of the Const it utionr Ttit following muitterd appear to 
be excluded ^oni Ihe original jmrtadktion of ihe Supreme Court und 
vested ill other tribunalSp by the Coustitnlion : 

ii] Drsputes specified in the Proviso to Ait, 131 und 303 
(dll Complaints as to interference with inter-Siate water supplies^ 
referred to the statutoiy^ tribunal mentioned in Art- 262* read with 
s. LI of the Intel^late Water Disputes Act LXXKlll of 1^5*5]. 

(fh) Jratters referred to the M nonce ComniMiiiioti [Art, 280], 

(tf) Adjustment of certain expenses as between the Union and the 
Slates iArt. 290]. 


132* (1) An appeal shall Hy to tlio Supretne Court from 

iVppcIkLe jorifiilie- “fly jutlgnieiit, decree or final order of a 


tion of Supreme 
Court in appealH 
front High Conns in 
certain cases. 


High Court in the territori' of lndi% 
whether in a civil, criiiiinal or other pro- 
ccedingT, if the High Court certifies that 
the ca&e iuvolves a substantial question of 
law as to the interpretatiuii 4>f this Constitution. 

(2) WTieru the High Court has refused to give such a 
certificate, the Supreme Court may, if it is satisfied that the 
case invoK^es a substantial question of law' as to the mtetpreta- 
tion of this Constitution, grant special leave to appeal from 
such judgment, decree or final order. 

{31 Where such a certificate is given, or such leave is 
granted, any party in the cose may appeal to the Supreme 
Court on the ground that any such qnestion as aforesaid has 
been wrongly decided and, with the leave of the Supreme 
Court, on 3Eiy other ground. 

— For the purposes of this article,, the expres¬ 
sion final order'* includes an order deciding an issue ivhich* 
if decided in favour of the appellant, vi’ould be sufficient for the 
final dispjosal of the case. 

Aril. 132 ^ 130 ;: Appcllalc Jariidietien. 

Th«e ArtiEles deal watli the appellate jurisdietion of iir- 
Court whiEli may be classified ihe Supiemr 

tX] Appeak qn cen^tltutioiial qnistiob.v; (q) gy certificate of High 


11. l/ftUrd Proi'. t‘, Gin gmor-OfijfmL A ipvi n r m 
A. iMt's-c'as y*''™ h»lb. 27t: 
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C^urt [.article (l}j^ fiv ^pcCibI lea^^ of Snpi'^iiLe: Coiirt [Ajrtiirlt 
132 a^]. 

^2^ Appeals ittvolTiB^ aa CQn^titpUonal qiicscioiWi ; (a) Civil 

[Article I3^]+ (fa) Criminal [Art. 134]- 

Appeal by apecioJ lea%'e ot Supreme Court lu auy case other 
chan tht above {Article I36J. 

Art. 1:32: Appeofi invcIviAa uiuiitttlt4oU«l qirc»tioiu. 

1. The Article deals lirLtb appeehi In^'olving interprelahon of tlie 
Coastitatioti, arisia^ put of any proc^edin^ in a High Courtp—cii'iC 
crimiaal or oihcrwi^c^’* 

2. It ^y» that an appeal ahall lie to the Supreme Court from any 
jud^ent^ decree or final order of any Higli Courtp in tbe territory of 
India in any civil, criminal or other procee^g—provided it mvolves a 
substantial question of Isw as In tht interpretation oE tliis Constitatioa^ 
and— 

■ J) citJier tlm I-ligrb Conjt certifies, to the above ufiect; or 

(fi} the Snpremf^ Court itself grants special leave on the above 
ground, where the High Court lias refused such certificate. 

3. This -Article thns ensures tliat though a High Court may pro^ 
noniiCe npoa the validity of an Act nr decide any other question inyolv- 
inj^ the Inteipretnlitan ni tha Const itnlitm, in nil such cnaes the decision 
of the High Court shall not be final ond that the final authority of inter- 
pretitig the Constitution must rest with the ^Supreme Court,” Conitlilu- 
tioiial appeals are thus placed by the ConstitutiDn in a special category 
irresrKCtjve of the nature of the proceedings in which they arisep and 
a right of [he widest amplitude is allowed in casea involving snefi 
ques;LioilS^“ 

Cl. [l)i deci^ or order^^Sec UUder Art. 133i. 

and the E^l. to the present Article^ pp. 24a-S; ZeO-2, post. 

'High Court^. 

The decision of a Single Judge is a decisinu of the High Court 
[qi purposes of nppeal under An. 132^* though it is not so under 


Art. 133 13). .A Single Jndg 
certificate under An, 132 11).* 



"Judgmacik;, decree or final order* —^See under Arh 133 (l]lj ^OSf. 

'Civil p roee e d iug', — Set under jlxfc. I33j p. 2S2| pOit. 

^Cnminol proteedLU^',— Set audcr Art. I34, p. 273i posl^ 

'Other proccediugi'. 

K These words, which were not in s, 205 (I) af ihe Government of 
India Act, |S35p have been deliberately introduce by the franiPTB of the 
Oofisttlutjon to confer a right of nppeal front a jndgnient, dtcree nr 
final order in any proceeding provided a substantial qutstiou as to the 
inieirpreEation of the Constitution is involved. There is no reason to 
apply a narrow interpretation of these w'ords.*^ .A right of appeal of 
the widest amplitude has been uhowed in ettaes tnvalving constitutional 
questionSp irrespective of tl]e nalujre of the proceedings in which they 
may arise, “ 


13. Election C^yminhsion V, IViiftofa, A. \m nJL 210 (2t2S : (1053) 
S.CU. 1144 11149). 

H. SlaU 0/ J, dr K. v Gaitga, A. I960 g.C, 350 (J5i?U 
15, Srimm w RoBrti 0/ J^eiYime, A. IS54 Nag- 1 {F,bO + 
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2 TtLc txprcjisiuii Ttvtmlid thus indu-dc rcve-niiff prQcwd.iii;^^/'' 
□ndcr the Salta^tflK Act" or Inciime-tajc -Vet;'* prociicflinj;.^ for 
dpLixtary iiction against Lais^ers-** 


^SuhituitiB] u to inltrprctaliod of ihLi ComtituUaB^ 

1. I ndrr tht present article there is no scope for appeal tLiiless 
tilere is some snbilaDEtal qneauou qI iarw as to the iiiierpwtatson of 
some provision of the Constiiistion inToSi.^ in the case, ^e consti- 
totionai question rantfe arise opou the hndiisgs. ot either the High i.ourt 
or llic snbordinflte Court 

2. Th^ Vkord 'isub^ianlml\ in this conteset, dots not iiiean a 

tiou of gcncrrtl importance fant a qaestion regarding which there is a 

difference of opinioia,*' . ^ 

(a) A qqcstsoti which has been selilcd by the previous deci^iot^ of 
the Sopremc Court ia not a sybstontwil questiofL*^^ Thus, ii haa been 
held bv the Supreme Conrt^ that An. 14 haa been already interpret^ 
bv the" Court m a iiuniher of cases and that a mere application of the 
£irtlcle io the facts of n new case does not raise any sahstantml qaeat lon 
of law as to the interpretation of the ConBritution. \ sahstaiiitial 
qnestioD, according to this decision, is raised only where ^ new inter- 
pretntloii is euggesied to a provision <rt the Coostitutionx 


Similar view has been taken ahont Art. 31U"* 
ib) On the oEhtr liaml, the qneation whether a previous decision 
of the High Court has cea^ to be good law in view of a decision 
of the Supreme Court which hfts not directly overruled ih' 

3, The following niay be cited as iuBtaneCs where a question of 
constitutional interpretation is involved— 


if) A suit challenging' a statute aa a lira ^ 

(ff) A coavlction under a law which is ehanenged as Miim t^rer. 

Cases dlreeilv involving the interpretatinn of some particulair 
provision of the Consiltnlion'- * unlesa the point has already been settled* 
by a prcvjoiis decisioti. ^ ■ 

\iir) Whether a low^ or nn executive order* or a cu-stom contnivene$ 
any fundamental right. 


16. Sriram B&ard o/ Rrvrnwr, A. 1054 Nag. 1 |P,B.h 

17, Cf. Foppaibsl v. Stalt 0/ ^fadri^s. 2 CX. 537 : A* 1^ 

SvC. 274- 

tS. ANcn Ferry v^ /. T. 0., 1056 Tat, l'?5 <17:71. 

10„ P., a pleader v. /iidgifj> A. 1&37 All. 167 j Krfshnasv^ml v- 
Council of ' Cha-rUrtd AtScowrttauf s* A. 1953 Mad. "70. 

30, Saditfr v. T^ie King, IWS) D.L.R. <r.C.) 4. 

21, rmiF FoAodar v, Prrnri^oJ, A. 1951 Pepsu, 51. 

25. Cf. Krfifinaju'ami v. f^OiTmor-Cenerfll, A. 3£H7 F.C. 37* 

23, .^io^e 0/ J. & K- V. Ganjfa^ A. 1960 S,C. 356 (J5S). 

24^ Siaff of Mysftre v. C^ahijaul* .A. I95fi 5.C. 325 <J26), 

25. C/, Siati of Pun/ofe v. Shodi LuJ, A. 1360 S.C. 397 (JW). 

1. Jane AaFiadJir v. Principah A. 1951 Pepsn 61. 

2. Bhaitabendra v* StaU o/ Astam, {19661 S.C.A. 736. 

3. Km&H Vr fCinjT, A. 1950 F.C. 37. 

4. CnrfrH. V. SL fhCPiiOJ .SchooK <1940) F.LJ. 361. 

5. c/. Hari Vishnu v. Ahfuad, A. 1955 S.C 533. 

6. Krishnas-^ianti v. Govfmor-GcfKml, A. 1947 F.C, 37. 

7. C/. GanpiUi V. SloU of Bihar, A. 1955 S,C. 186; ^udiian v. SioU 
of Bihar. A. I9t55 S.C. 191 ^92}. 

g. yatno-i V. Dy, Cn^fo^oii, <1951) 2 M-L.T. ), 

0, Ratn Bhan v. Raf Phon, A. 1951 V.F, 38. 
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4r On the Dther Iwpd, the &>Uowing has beeo ttaf to inTPtvc 
question of law as to- the inttrprttalioii of the Conjititntion— 

<0 A wrong interpretatioD d an Act ei'en tJipnRii the vfrtl of 
mandatims^" oef hobeafi 4 >orptia“ has been refuMct OH sucfi interpretation, 

\,ii} Whether nn Act lias been zonedlf applied to tlie f^ts of a 
cttse-^* 

Whether a reasotiabLe opportunity has been gii’en within the 
meaning ot Art- 31S i3) is a qnesttou of fact,'• but tbe^ tiioy bs cases 
w^here the question of ceosonabVe opportuntty is inextricably niixcd up 
wnih the nature and content of the constiturinnat ^atantee under that 
Article:'* 

Form of Cirtifieaie. 

There is no form prescribed for the certificate required ander 6. 133, 
It cflu be gmntcd by the Court by nn observation sX the ond uf the 
judgment,** 

Cl. ( E) i Leave oF Suprenfiv Court- 

While the Supreme Courtis discretion to grant apechil Leave under 
Art* 13fi is altogether uiiiettered, under Art, 133 |2b there is no scope 
for granting' a yptyciat leave unless two cunditions are satisfied—li) the 
case Bhouid involve n question of law as to the interpretation of the 
CooiftitutiDn^ (fi> the said question must be a substantial question/* 

CL (3) l Appeal on other 

1. This clause meana ibnt when an appeal corne-s up to the SHpreinr 
Court on the atrcngih of a certificate under Art, 132 tl)p the aippellants 
are not cutitled to challenge the propriety of the decuaiou appealed 
against on a ground other than that on which the certificate was given 
except with the Icfivc o£ the Supreuic Cuurt itself/* 

2. But the Supreme Court would give such Tcaye to argue on 'other 
ground' if there lias been a grave miscarriage of justice, c.g,, where a 
Criminal Courts in convicting the accnsed> relied upon an admission 
which did not txlAi upon the record.*^ 

3. Hence, i£ in an appeal under Art* 133, the appellant vrantfi to 

urge any grouiidl atber than constilulionatg he must, after obtaining the 
leave to appeal nmier either rlauF* or (ZL obtuin the further leave 
of the Supreme Court under cl, [31," K^ cn iu llie matter of constitutional 
gfouniL if the certificate is given on the question of interpretation ot 
one Art tele ( saVp Art- the appellant cannot ^ in the Supreme Court, 

raiM the ijuestiori of mtcrpretatioii of another Article (say, .Art* 3liL), 
without leave of the Supirme Court under the present clause-'* 

EjtpLuiatiain^ 

1, Tlic K^cplanalioi] gwema the tueaning of the expression 'final 
order' in cL (I) nf this Article, The eommenlarv at p. 2S0, post, explains 
the meaning uf the expression, gentinlly with reference to tlie expres¬ 
sion ns it ocemra in all the three -Articles—133, 133 and 13^, but m the 


10. LacJitirflu v, Cyoul, of fiiJiur, A. 1B53 Pal* 

It, Kisiiofilal V A, 1931 Assam 109- 

12 firv V, Abdul (1949) F-L-J- 133, 

13, cf Mrscfc V, ChuhlunL A, 190S S,C, 335 

iL s. r, on Co. V, c. r, a. 1957 cai. szs, 

lo, StaU of /, & K. V, Cktugo. A, 19® S,C, 35€ 1359}, 

IG. of 3lysar/ v. L'ftah/anL A 1958 S,C. 325 iJZ7)- 

17. Oarshan Singh v, Nlalc of f^nn/ah, A. 1953 S,C, 83^ 
IS- StoU \\ iUirfefur Singh. A, 1957 All. =t6 {5^9), 
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cQnte 2 :t df the prc&£iii :Crtii^Ie, tht comRientaiy is to be read Kubject 
tp tbe EspIfiiintiDii!. ^ 

2- The object of the is to override the decb^iou to 

Kliij^^ujirani] y. T’ljJ Kingf^' *p far appeals cm coit^rtitT^tiaiial «ilies- 
tions are coaoemed, Lci cait,^* it was hetd that itu order 

rejecting an dhiectidu a& lo the validity of a prosetntion for wn.nt of 
fijiiictlan was not a 'fionJ order*. But it would be a fiiml order for the 
purpose of an appeoh if a constitntioBal ejnes^tion was involved ^ for tJie 
Eiplanatiftn says that far tht' purpos^i of ^32t an order deeidiBg 
an issue whlcb;, i£ decided in favour of the appellant^ i^-oall be suffiGEent 
for the final disposal of the casep would be a flnpl order. If the Hl^h 
Court had allowed an ohjection that the prosecution was not maintain- 
flbte, that wontd have reunited in the final disposal of the case^ aeqnit- 
ting the acensed-appellant^ According to the E^pi^uxtlon, tlicreforen 
an order rejecting sncli objection is also a 'final erder^ for the purposes 
oE Art. 132 k though not for the purposes af appeal under .Vn. 134- 
3. Similarly p where constitntionul questicMis are involved, the 
following orrders would coustitute orders* for purposes of appeal 

ander .\rL l32p though they may not be final orders for the purposes 
of Art. 133 t 

if} An artier remandijig a suit for he^ng on the merits after 
deci^ng a preliminary isine cs to norv-malntainability of the suit. 

(if) In DL pioccediug under Art. 226 for mctndflmaj aguinsl the 
Government, the High_Conrt> while declining to invc«itigiile the riRhls 
of the parties, passed an oHer that the Government Fhauld refrain 
from disturbing the Petitioner's possession till three mouths from the 
date of the order or our w^ek, after the instiltition of the -suit con- 
templntcB by the Petitioner. Hild, by the Supreme Court, that the 
Order finally disposed of the petition under Art, 22fi and the fact that 
it* operciticni wras limited to n particular period would not mate it other 
ihmi a ^ final order*, for the purpasts of an appcnl under Art, 132 
against such order,'* 

4. On the other handK even though there was a derfiaion on a 
constitutiDtial issue, the fonowiug orders wxiuld uot be 'fiuaJ order* 
within tbc meaning of the Explanation, because they are not sufficient 
for the finul disposal oE the case r 

^licre a Magistrate made a reference to the High Court as m 
whether the Act under which the accused bad hecu prosecuted was 
invalid, even before any erndence as to the ofience was taken,, and the 
High Court decides that the .Act is not nneou^tutionaL’] 

The present Explanation cannot hu applied to the inlerpTetatLon 
of the words 'final Older* in Alt, 133-" 


133. (1) An appeal shall lie to the Supreme Court from 
Appellnte ioriBdie- judginCTt. d^rec or final order in a 

tiofl of Sopretne proceeding of a Hijrh Court in the 

Court in appeals territgiy of India if the High Court 

from High Courts in certifies_ 

rcRard to eirtl mat- amount or value of the 

subjcct-matler of the dispute 
_^ the court of first instance and still In dispute on 

IP. h:ii^^ir±:i-,3TFrf v_ Tht Kiwjf, (1947) "F.C.R. ISO 

30 , Sl^le o/ Orfjju v. Chpal, ri 9 fi 2 l etc n ^ 

21. In re KrishnaK A. 1955 Mnd. W, 

22. BcrjfiifeT-onapid v. RagHubir^ A. pa| 
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£ippcdl Wis and is not le?s than tT^-enty thousand 
rupees or such other sum os may be specified in 
that behalf by ParliftineiU hy law : or 
(h) that the judgment, decree or final order involves 
directly or indirectly some claim or question 
respecting property of itic like amount or value ; 
or 

(c) that the case b a fit one for appeal to the Supreme 
Court ; 

and. where the judgment, decree or final order appealed from 
affirms the decision of the court immediately below in any case 
other than a ease referred to in sub-claiisc (e). if the High 
Court further certifies that the appeal involves some submit ant iai 
question of law. 

(2) ^vot withstanding anything in article 133| any party 
appealing to the Supreme Court under clause (ll may urge as 
one of the grounds in such appeal that a substantial question of 
law as to the interpretation of this Constitution has been 
iM:ongiy decided- 

f3} Not withstanding anything in this article, no appeal 
shall, unless Parliament by law' otherwise provides, lie to the 
Supreme Court from the judgments decree or final order of one 
Judge of a High Court. 

AtL lai: Civil Appcali. 

1, "WTiile Art. 132 is confined to tonsLitutbDiLl questions onlv. l>Dt 
coniprisea appc^llg iTom dvih crinitna] Eind other cases .\rtr 133 is con- 
fined to C^i'd appeals only^ o-n qEtestiotis othfr ih^n flir 

of jhe [subject to Ch (3)]. 

2. This Article Lays down, that apart from appeal hy speclat leave 
oTidicr Art. ,130 aod appeal on constitutiooiil groand under Art. 
Appeal sMIl lie to the Snpreiuc Coart from a civil proceeding before 
any High Canrt In the territory of Todijp only on the followitig condi¬ 
tions : 

The subject oE appeal is a ^jndgment, decree or final o^de^^ 

(&) The High Conrt granta a eertificflte** for such appeal— * 

if) The certificate is obtained when the value of the aahj ect -matter 
id dUpDte is not less than Rs. 20,000 (or such snm afi may be fixed 
hy Parliament]! or some clafid or ^e^tion of like value is involved in 
such judgment, etc. Bnt iu casea where tlie decree sought to be appealed 
from IS one pf a^rttutnic of the decree of the immediate lower Court, 
there is no right of appeal nniess the High Court farther ceitifiea that 
.■iofne *ftnbsLintia1 quesEiati of law' is also involved in the appeal. 

(If) Id other cases, of the t^fae of the anbject-matter 

in of the fact of d^ntuince^ appeal wnanld lie to the Sapreme Canrt if 
the High Court, in Itx discretion, certifies that the case a fit one for 
appeal to the Snprcnie Courts c.g., by reason of its iinportancv-” 


33, Riidra V. Mirtunfoy. A. im All. 2S (JU). 

24. 6*dViilhiiii V. Ftffn ^Aanltdr A. I&53 XrE. 200 (F.B.)* 
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3 , The pTOTifiioiis oE this Artkk ciiiinoi be overridden or modi- 

CulA ii ^ . 

' 4 , In an appUcatsou ftsr r^rtificate nntltr tliis Arlielc^ ibe Petitioner 
ifinst specify tht pnrticntar anbrflniiie of cL il) nndcr winch ibe ce lj- 
ficate ifi aslced for/ 

Art. 133 b prwpettive. 

.\rt. 133 applies onlj to decrco^ and ardefs paMed by High Courts 
c3-tablisliod under tlie Consiitntion.'' ^ , n 

Snita or procetilingsi ipstimltd prior to tbe Const ilntioii woulil 
governed hy Art. 135 . even thougli ilie decrees or orders arc passed after 
tlie eonimencenieul of the Const Ltution/ 

Art 133 *«d u. 109-1 HI. C. P. C^e- 

The eunstitiitioiial rights of a litigant mider Art, 133 cannDl be 
controlled bv anii'ltiiiig in ss. ITO-llO of tbe C- P^ Code, llier^ote 

the comiitioiis of Art. 133 11} are aaiisEed. a certificate cannoi be rcfn^^eti 
on the gronnd that the person ha:s no ngbt of appeal, m the circuiii- 
stiiiicrt oi the ««■, undvT sa. 109-11(5, C. P- Code.* Iij '=““5."'' 

between Art, 133 and ss. lOB-IIO. the loniier is to prevail- On J.lie «her 
hiind, where ibert is no riehl o£ appeal under Art, 1^. a. 110 '“i; 

C P- Code cannot be read as sttpplcnienling the provisians ot Art. 

i. \Vlflle s- 109 oI the P. Code applies also to ^other Conrte ot 
fiTlAl oppcllnte juriHltclion’, Art. 133 hi conriliod only to decision* of llu 

^^*^3 s. 109 {a), appeal lies only from an order 'v^sxid on 

appear bv a Higti Coart, bat andcr Art. 133 (U. apptol lies from anv 
^final order’ including final orders hi ci\il revision ptocecdings, and 
this provision of the ^:odftt^tut^fin will now prevail against the narrower 

pruviBion in the C. P- Code."* i. * w * 

4. llie words used in s. llO. para. I is ■ ^ v; of the sabjeeb 

matter of the ittU in the Cottrt pf first Jllstanee"^ while the wonis in 
Art, 133 111 (ol are *\ ^ . . value of the wibject-niattiir of the aJjjijatir 

ill the Court of fim insbiiice.'** - ^ .ia .... j i 

5. It was held in !^nic cases" that pam. 2 of s. dependent 

on para I &o that there a-onld he no appeal as of rtght antes* the 
arnonnt or tTilnc of the sabiecbmattcr of the ^uit m iht Court of Erst 
itiflianos tsceeded Ihc ftpcclfied ftmontil. hot no such coiistrurlion is 

under Art. 133. and suWL ^b} of cl. «i} cannot 1^ held 

to be lodeperidctit of ,sQb-cl. lol/» * 

E. Under *. (dh the certifitolc of fitueB* can be granted in 
respect of 'any decree or order'. But under Art. 133 (c), the certb 

ficate can be grantctl only if the order is 'final' and the di^ree ar Emil 
order is passed in a cMi prorecdiiiB. f^ince the Constitulion U to 
P 7 Aail there is no longer, any appeal by n cerllfiTOte of the High Court 
from an order in a civil prooeetlSni: which is not final.'The provision 
to th« coQtrarv in S. I09 10 has become xiHm 


25 M(>U Has v. SaUi, A. 1959 S.C. 942 (flal), 
t, DL Bonrcl v. Takir, A, 1650 All. 572 (F.Bd- 

2. Daii Saktb v. .^haFifciir Raa. (1955] 2 S-C.R. S72. 

3. GaUk^pali v. S«bbiaK (10511 S.C.k ^93-, 

4. Radra v. .Vfrt ynjayii A- lOnl Alh 25 (32}. 

5. J^artHllMlnl^ v. Officioi A, 1051 3|ad. tOSL 

a ProbUfndra v. BerlinPPiforr Bank. (1953) 57 CAV.N- 033 

7, Cj. Chap^ifnPMUPt( v. VKTtiii. A. 1051 Pal. 1T7. 

8. J^ptifPMi V. Kcmalp .A. 1052 pjii, 4^. 

g. PfohB V. A’HhhifnFiin^ A. 1655 Rni, 208. 

to. Praninthfl v. BannlfeiitPHir, A. 1049 F.C. EO (S2}, 
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Cl. ( 1 J ! 'JuduBMiil, dcCTM tit lin«J oifd«'* 

1. This .'Vriicle is injl confined to suiti as distinffnislicd Inoni pro- 
ceedmKS." The oiUy conditinn is that ilie iudgmem etc. must be passed 
ill a 'eiril proceeding’, 

2. Not need the judgment or order be made be the High Court in 
iui j}/ipe)iate intisiiiction (os s. 109 [n) of the C, T- Code requires' ). 
Cndw the present Article, appeal lies to the Supreme Court ffoai the 
decisioti of a liigli Court whether under its original, nppelmtc or 
Tii/rtelisl"'-* inrisdictlDil and eretl tliaosh the law niajr provide for 
only one appeal to the Supreme Court." 

3 The wort! 'judgment’ itself indicates a judicial decision given 
on the nirrtfs of the dispute before the Court" ami does wot mdude 
an (iilerltwiiiot^ judgment," The omission of the word ‘hiiar to qualify 
’judgment’ does not make any change.'’ 

There is no 'judgment* or ’(infer' where the fuiiclkni of the 
Court is merely cdt'iMrv or coiiftiftfllfif," OS distinmished frorn pro- 
ceediniis under Lis arifftnal or appellate jurisdiction," Thus, there is 
no applimtitMi of Art. I A3 to a deemiun of the High Court, on a «ference 
atiJer 5 . 66 of the Indian Income Tax Act."-“ or utidcr s, 21 13) ol the 
hOiar Sulw Tax Art, 1944." 

5 Nor cnu there be a ’jndguieut, decree or order’ within the 
meaninu of the present Article where the High kourt escrcises a 
jntisdirtion not as a Court but as a prrfoiia rffslgeofo. e.g*. np^l front 
in aword under s. 19 HI [f) of the Defence of India Art, 1939. 

6 ’iudKment decree or final ortlcr’ is a compendinoj! expression 
and each one of the parts of this eiptwinn bears the same conni^- 
tinn vii. liiat there is an adjndictttion bv the (.ourt upon the rights 
of the partic*, who appear before it.*" There is nn judgment or final 
order ii’here there is no deteriiiiii&(.ioo af atsy rigiiti 

111 An order rejecling a petitinu under .Vrt. 226 to issue a iforection 
to the Commissioner of ^les Tax to admit the .'"Pf?':.;™) > 

(in \ii order under s, 10 of the C, P* Code for Hit stai ot a trial. 

(iin An ofder refusing stay of proceedings imdcr s. 19 of the 

Afbitraiioii^ order appoiating or removing n Receiver,’ or a provtsimial 
liquidators" 


15. 

14, 

15. 
Ifl. 
17, 
IS- 
1 %. 
30, 

Bam. 

2 . 

3. 

4^ 

5. 

6. 


pniJpmtAta v- A. IW F,C. 

lav Otand v. KcFrtflIofeShiis A. 194'6' P^C. 

Ldhitfna v. LuM^trPlJcapaiii^ ildii) 30 Pat. 

Rudra V, A. lfiS7 

Kii/ifiisiiMtf V. Tlic Kfng. A. IW F.C. 1. 

diiilii FrOi. V. nnminfoM s/ Si Vl> B l 

t'C’Emcco ManufmiuTers v, A, ^ (i .B.}. 

V. Ffotr 0/ 

Pchidii V. CopiiHir- Iff f- T,. A. 19A- 
, rnSus V, Cwmiir. o/ f. T., il952) 54 b-K-A. 1952 
479- V. 1. T. Cpmmf., k. 1956 l|yd. I.W (USS. 

HaTtsJfenPndr w uf India, A. B.C. 647, 

go™ V Fruit fJwC, Ai. p.. .A. 1952 Nag. 395. „ 
Cenfrtd Brokers v. Runniaruyntia, ^ I9M Mad. 1067 (k-B.C 
Mniiirimud (loteriiiinpiJss. A. l^ P,V. 86, 
nidiicara/ii V. Vuraiiulamma, ,V. Ltefi Andhra 47, 
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Judgment^. 

This wordt in Ait. I33p h&s h^tu used ia the sed^e of a decision 
/imjAZy determining the rights oE the j>artte* in the procccdtngp and 
not aa de&ned m the C- F- Code.^-^^ The decision of a vital isatie 
which may nltiinittely aSect the fate of the proceeding ia not enough. 

It folloirs that an order which is not final cannot be deemed to be 
a i ddgTnent*’* 

*Decrf»^i 

This word, in Art, 133 (I), indudesi both pretimiDary and final 
detreeA. Hence, appeal lies to the Supreme Cottrt from bolh.”’^* 
Certoio questions are finally determined by a preliminary decree, 

^FIuhI onier'+ 

K An order i$ final only if it satisfies the following testa^*— 

fa') That lA not iotorlocDtory ; 

ifri TEiat it should not leas'e the original proce«iing alive; 

(c) That there slicmld he a final determtnation of the rights of the 
parties or should of its own force^* afiect the rights of the parties^ 

2. It must be an order which finally determines the poTuts tn 
dispute and brings the case to an end.*^'”‘ The teat for deiermining 
the finaHty most be in relation to the jwfi; the fact that the order 
decides an important or vital issae is by itself Imnintcrtab unless the 
decision puts an end to the Hence* no certificate under s. 

133 is available against the following orders^ 

iO An order of the High Court remaudiiig p suit** or an ejcecution 
petitinn for further proceeding holding that it is not barred by limita- 
rion"^ or res judicata.'** 

Bnt an order remanding a suit may be a final order and appealable 
ander Art. 133 (I), if it is made alter finally determining all the material 
issne8>“ and practically directing the lower Court to draw up a decree 
in terms of the order of remntid." 

ifO An order deciding a praliiriliipry issuer* 


7r /Ttda Deri v. .^oard of Revenui, A, 19(57 .ML llfir 
S- JfanBiTtaahajr r. Jlufg of M. A, 1955 Nsffr 257. 

9. W^H famuTia Coal Co. v. A+ 10(5^ Cab 424. 

10 . ManoharUil v. fflroEoI, A. 19 i 57 M.B. 47 (fSh. 

11. Chafidanttiul^ V. MoHonlai, A. 16^ Mod. 7^. 

12. ^ndiii Bfop. V. Dornffifafl of India, A. 1950 F.C. 77. 

13* V. MtirJfdfior, A. 1SS6 M.B, 151* 

Hr C/, Kfdrfffihhoy v. Turnerp <lS9i) IS Bonir 155 F,C. 

t5r Bhogwan Vr L T. £>., A. 1058 All. M» iS0Z\. 

tfir Premthand v. SloU of Bfhar, (1050) S^C-R. TOO ; A, 1051 S C 14 

17. J?ii»iosTi£raiiif V. O^cial Receiver, A. 10(5I Mad. 105| 

IS. RadHoJiishan v. CoUoctof, (lOOtl 23 AIL 220. 

19, C/r Horl Ram v. Emp., A. 10^ F.C. 43 (40), 

20^ 4frdul V. Casslm & Som, A. 1033 P.C. £S. 

21 r 4FFif» Bros. V. Dmttinfofi of A. 1950 F.C. 77 

w»Sii,''A“Si;’’Sa rk”*"*"’“'■'•‘■-'“f v. 

23r .8liidhuratn v. Krish^ia fTufia, A. Msarq 13L 

24r i3aifla( f^am V. StPUJiif myot, A. 1955 All. 252* Rat™^ 
V. Rajf^hubU. Ar 1054 Pat, 241. * ffftJwcInananrf 

5-re CpputiifH#* T. J1((K KfliJau, A. ,055 

1 . reiifeayya V, Vcnkaierafjut. lose Andhra ua 

2. Tahir f. 5Ja(, of Bombay, .\. \^ S.C 
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(tff) An oriJer rejecting npplicaiioo fnr leaw W appwl m t^tma 

An (ird«r setting aside b compromis* decree and directing t!ie 

trial Court to dispose of the suit on mmis, nvtn* 

rt') ,\a order nnder s, 34 of the Arbitpuon Art, ISMO. 

(I'D .\n order disflilssiti^ an appUcabon on^ $. W (3), ot uie 
Income-Tax Act to direct the Commission of 1. T, to aiate a 

2. In order to be 'final', the order wmst. in its own force, bind or 
aflcrt Che rf^fctr of Ihf fxtriUiJ 

On this prtneipie, the following arc not final orders-- 
(ft An order of the Wgli Court distni^mg an apjjbMlHm ntiaer 
s. 21 <31 of the Bihar Sale* 'fti Art. 1944, to direct the ^ard of 
to state a case and refer it to the High Court is not a ‘tool ond^ 
beeanse the order of the High Court, 

aKert the TiRbts of the parties, and the final c^er in matter is 
fhe onier which will be uftimately pnwed hy the Ttevenue. 

((0 An order dismisfistig an appUcation under Art. af tlie Cod- 
^titntlon far bsaitig a dirKlion to the CommiMtOn of Saks Tm to 
r^mh an appeal wHttiout deposit of the ta^c ^ssed as 
s 22 fll of the C. F. S: Berar Sales Taic Act, IWi, is not a fidal order* 
bWaiLM it does not detenoine the ri^flus nf the parties 
to merely decides the question whether the ^ 

n-ithoDt dcoositine the tax assessed as required by the statute, 

Sitnilar^icrf has been taken where the High Court disi^sed an 
snolication under Art. 22e against an order of an Income Tax on 

t£f ground that there was an alternalrte and conveoiMt '*‘^*4’'! 
the ^^e-tax Appellate Tribunal,* becauw s^h ordirr f 
d«s not determinVilw righu of the parties bat leayes them to be 

■'"?S ?. ™ .pp»L .« arf,»«| 

f tliis rntwiit the narties had alrcody beutt a3sp€>scd of by diannssal 

^ or ooly «t-.d » 

the nresen'atiou of the estate during pendency of the suit, inc 

sam? reason, an order mside in an appeal filed ™iosij,n order directing 

''',‘S‘To“StiiS 

s. 5 of the Limitation Act,” 


3. 

4. 

5. 

1951 

fi. 

J. 

8 r 

9. 

tOr 

H- 

t2. 

13. 

14. 

15. 

16 . 
IL 
iBr 

(S945> 2 


Jtjgai k^nt V, Gogita, A. 1951 Pmij. 3f5, 

fjni.iud'af V-*^ cf Jw A. 1952 Bon).^479r 

p/fmflfaps(i T. State ttf BihtMT, <1950) 

^ Dada V. St<ti£ Gor^rtifflCHta A. 1953 Nflg^ 

Bk^an r- !- T. 0. A. AI! ^ 

phanglak^hnii V. /. T. O-a A- 1^ 

Janaki v. SrhangaminaL ,A. 19^ :^ad. 3S, » ^ 

yfcirntnood Hassan v- G<r^< 

rJiDi^twfh V. EiJJwfcirtaL .A. 1953 M.B 
mdang^pat v. Siaie af aHwfl, A. 

j\fiiiic^ir(ifii VflffiiAflJ'fl HI inn A. 1955 x\Ddhrti 41. 

VarfljfPMAfl y VitiiLg^iSa, A. 1956 ,\ndhra 159. 

Cte“iuH-nN« e. Sfo&I, A. 19S3 ATad, ia?; Pamcidu v- hanai, 

Cah 202. 
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(III) An OTidcr under 5 - lis of tine C. P. Code Tefpfiing to ijit^rfert 
with lie decision of th-e lower Couri ds to wlujllser ibc ooiicc under 
&. W was valid.** 

tfJf) An order for appointment of an ntbiirdtor,'^ 

(t'ffff Ab. order retdroing n tuempranduni of appeal fat presenlutson 
10 the proper Conrt.^ 

(I®) Dismissal of appeal from an order reiaslng an npplieai»u to 
sei aside on cx paric decrcc,=^ 

3. Dn the other hand, where the order finall}' disposes ol the 
matier, tlic fact that the operation of the order is liniitcd to u certain 
period docs not prevent tlie order trom being finaL=^ 


Hie Government of Orn^Eia annnllcd certain mining tease* Kratiledi 
to the PetitloDcrs. The Fcticioncr* applied to the High Conrt for an 
order in the nature of rrmndamuH directing the Ooverxnnent to with¬ 
draw the notices aonnlljiig the lease*. The High Court, without es- 
pressing any opinion regarding the right of the Petitioners, granted 
an interim relief directing that till three months froin tliat date or 
one week after instiintlDu of the snit which the Petitioners contem- 
plaLed. to fitCp the Government should refrain from distarbmg the 
retitiouerb'^ possession over the mitLing areas in ttaestldn. The State 
appealed under Art. 135 H} of the Constitniioti. Ifeid* that the appeal 
was competent as the ordrr of the High Conrt was n final order as 
nothing remained lo be done in respect of the pefcStiarts. The fact that 
the operatran of the order was limited to three montha did not prei'enf 
the order from beinir linal.^* 

ir The finnlitv mav be with respect to a proceeding subsequent 
to tlie snit. Hence j tlie follow hlg iii a final order— 

An order dism Lading an appeal for defanlt." 

’Civi]' PeoeeedinB^ 

Ir The expre^sioti is wide enough to cover jmy pr^eeding of a 
civil nature held hv the High Courtp whether in It* anginal, appellate 
or revii^ionul jnrisdlction," 

2. ^Civil proceeding", however^ does not include all pEoccediiigs 
other than erJminnl. Genially Speaking, a pmeecding is a civil pro¬ 
ceeding only if it neliatea In a civil right.^ 

Thns, the fallnwHng have been held fwif to be m "civil proceeding' 
within ihE meaning of the present Article— 

[i\ Prcictcdingft under taxing statutes such as the Thconie-lax .Act# 
are nfrt ci^nl proceeding#/ 

(U) A proceeding ntider 21 (21 of the Chartered AceounlatiU Acts 
1949/ 

^lii) Refererice on a quest ion of law under the finales Tax Act,* 


10, of Afadms v. C, P. I 9&5 Nag, 2S7. 

20^ 0 / IndM V. A'affnirnn/flit* A. Ifi55 CaL ^7, 

21. Mukunda v. Bidhan, A. 19^ Cab 77. 

(IMS) 2 Cab 202 . 

22. Rflpnnsti'dmf v. ^umaaalhan> A, 1942 JIad, 3fi7. 

0 / OHfSfl V. Afsefungo^oi, (19521 S-C.R. 2A 
of OHisa v. Madiingopal^ 11952] S.C R 2R 

Gamih V, Mokh^Kt, A, IMS Alb 375, ' 

Redtru V. Mirivtifay, A. IW All. 2S fJ 3 ), 

Ram Jiwctn v- Rpni /anifb 4 V, i960 All, M, 

Tabucco MamifaciurtrA v, Tiic Stair, A. 1»5I Pm 36 r-i?! f n 
Krishnas-a^mi v. 1 Cnkulruirra, A, 19M Mad^ 7^ ^ 
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3. Ab procccditig:s under Art, a FuU Bencli of tlie 

Fatua High CotirF laid dn™ the genertil propositious that they 
arc Tipt civil proceeding* bceaM,«ic the jari^ktioa nndcr Art. 226 ifi ap 
estraordiiiflry juri^ction vested in the High Gonrt for the pnrpoic of 
enspring that the carioPs codTts and tribnimls are kept within their 
jurisdiction and not for the purpose of dechmug civil rights. 

As ^‘iit be apparent from the ouderiuenttoned caaes, iiMch a geueral 
nroposilion is not wniranted by the tact that the Sapremt Conxt has, 
Sn ntctp in many cases entertained appeals trom orders under Art, 226, 
granted niider 'Art. E33 «!) fc). ITic view taken by the other High 
Courts seems to be ccrtTuet, ytr^i that in order to deterinine whether 
a proceeding is a civil pmoeeding or notp il is necessary to know- what 
were the ruj^e^d and decided in the proceeding.*-' If ^ the 

proceeding involve the ossertwn or enforccEuent of a civil rights it is 
a civil proceeding. 

C>n this principle^ the following Imve been held to be or treated 
as 'civil" proceedings ; 

.\n npplicatioa nndcr Art. 22 6 ^ _ 

[i) For a writ to E|nash an order termitmting the Petitioner s 

acr\'scc.^*'" . + ^ , , 

(fl) For 0 writ to quash a reference to nti rndustnal Tnhatial under 
Indnstrca! Disputes Act ;''* or to quasli an order of the Regiotiul Trnn*port 
.Authority in the matter of granting a State Couch permit or to 
quash an order of the State Government under p. q4A of the Motor 
Vehicles Act, Mtting aside the order of a Regional TTan. 5 port 

AnthorityJ* , *> * f t. 

For a wril to quash an order of the Board of Revenne m 
reJiitlon to a proceeding for ejectmentor an order relating to allot¬ 
ment of land under the AdminSstratioil of Rvocnee Property Act. 

For a writ lo quabli proceedings under the Taxation ol IiKomc 

(Invrsticsitioit CommUsmni) Act, ^ i j ■ 

{V] For a writ sought on the ground that the Bombay Taluqdan 
Tenure Abolition Act, l^ ’*as nucoustitutional/^ ^ ^ * n 

fid) For a writ to compel Govcrtiment to grant a mimtig lease- 

A On the same princEpIcj, certificate under Art. 133 Cll Fe} has 
been grunleil from an order under Art. m with respect to n decision 
of the KJectioti Tribunal-” 

5, In some cases it lias been held that*''^ a proceeding h a cSt-oI 


Colfctfor of Afaughvr v. Fralap .Slngli, A. 1957 Pat. 103 

Bril [Ml V. .Stair of Ur F.> A. I&5S Alb 02l. 

Ramchundra V. S'hanluaraTFiPnii, A- 1^ Hyd. 13 K 

Kof^Nr V. fftfoii of fttdia, .A. 3957 Ihinj. 173 

v. of Orf^sa^ A. I9a7 Orissa 

RaHidvva V. SiaU of Mudruj* A. 19S2 Mud- 300. 

of U, p. V. Mttklor Sirtj^h, A. 1057 All. .SOS (,f221- 
Cj, D, G. TPnrki v. Sfaic of sotirmhiro. A- 1^57 S.C. 2&4 (WU 
RaiFFoyj'u V, SioU of Ma<iras, A. 1952 Mad, 300. 

Runiaii Ruruan v. of Madras, .A, lOSfl S.C. ASS. 

fuifu pert V. Bflard of RreirUit, A. 1957 All- Il6. 

Kchaf Sinjzh \\ Cuslodmn^rntral, A. 1050 Fauj. 53. 

Raarbfd Son r_ L T. f. Cornmn., (1954) S.C,R. 73S. 

I>|itfvbha V. 5 fafc of A. 1055 S.C. 47, 

830 ^ Budhiudh 

Mauilalp A A. 195« Pat. 175 (/r33- 

i: Kofar Si^Hi V. union of Indio. A. 1057 Punj. 173 ftSn P 


5- 

6 - 

7. 

8 . 

9. 
IC- 
IL 
12 . 
13- 
14. 
|5. 
16 . 

17- 

18 - 

10 . 
20 . 



254 


SHOR-T^ COXSTITCTION OF LNDIA Art. 133 (1 ) (») 


proceeding if a suit could imve been brought to enfotco the fight TitLic;i:i 
Aought to be enforced in the procwdiQgj but the cem^erse rtmv not 
be torrect.^ 

Oft this principk Lt Iih^ been held that the following is uuiE a 
civil proceeding— 

An applicatiou under Article 22^ agaiiast an order of osseBsmeot uf 
incomc^ta^ brought without puxsniug the remedies pro^i'ided hr the 
Incotne-tiix Act,” or Sales Tax.-* 

e. There ore ^mc proceedings which are deeaied to be pro¬ 

ceedings' by rea^n of statutory provisions^ e.g,^ appeal from order uE 
HlcctioD Tribtinal under s. ll^\ □£ the RepteseuLation uf the People 
Act, 1^.=^ 

'Z. Of course, e%eti where a proceeding under Art, SSfi may be re¬ 
garded a* a d.i'il prtrceedmgp an appeal under Art, J33 cannot lie unless 
the order is ' final 


Sub-eliinAe (»): Vidii« of |he subjeetpinatter. 

1. Under clause [a), the pecuniary v'alue of the suit in the Court 

□f first instance as well ss that of the finhject-tuatter of appeal to the 
Sapreme Court must be Ks. or npwards,* Both the rt=^aire- 

ments nrasi be fulfilled separate^/ Wliere the vaSne of the ckim in 
the plaint filed in the Court of first instance is less than tlic specified 
sum^ the plaintifl eantiot be allowed to increase that valaaticm at Llic 
time of applying for leave to UppedJ,^ 

2. The 'value of the subject matter' in the present context tneanu 
the real or market value and need not be identical with the value given 
in the plaiui or tnemoiTaTiduin of appeal for purposes of court-lce or 
juiisiilicrLion where the Conrt^ccs or the Suits Valuation Act ptesE^ribes 
a vutuation Oil u basis other thnn that of the market valut.^' No 
oucsiion qf caloppel arises in such a case,*'” and the High Court may 
direct an inquiry' for determining ^hc market value in the proceeding 
under Art: 133^'"-'* 

(a) In a suit for specific perform&mc, while the amount of cuasi- 
deratlon in tlm contract of sale i& the value for courc-feeSp the value 
for purpose^ of appeal Is the market ^vulue of the property eautracted 
to be soldK at the time of instiiution of the suit and at the time of the 
decree of the High Court *• 

[hi In a 9 uit fbr a dEH^Iaration with eousequential relief [wherv the 
Court-fees Act or the Suits V^uldution Act allows the plaintifi to put 
hi:& own valuation), the appeliaut twhether piaiutill or defendantis 


22. .dUen Berry & Co, V. J, T. A. Pat. 175. 

2^. Srimm v. Bo^rJ o/ Ret'CUiiiC, A. 1^ Nag. t {F.fl.J, 
V. KagZtEfnatfi, A- I960 Ortssa I 


Xls^qra V. KagZtEfnatfi, A- 1960 Ortssa I 
V. J. t, O., A. 1958 AIL 800. 

Cf. MitUchoita V. GanvA. (1902), 2-1 All, 174 (P.C.). 
RadhaJzijlion v, RAmchAtuira, A. 1954 Nag, 267. 

Roj'tifjh-.i.'ar V, NfdiirjAtrar, A. 1927 Cal, 4lS; Srf A^rifiiiia v. 
F\irti^lioihAm^ A^ 1939 All, fi65. 

5, ^lahrinfra v. /oriiiklp 1931 Cul. 41? 

Radhfba Vr .^H-dwaforif ^flmfudary,^ A, 1937 Cal, 292. 

Gat»fiid88al Vi CaJjyuhhdU A.I.R. Boiq. 

Zaralcnn^im v. RAhamAH, A. I9K jV^sam 126 

Mfframani v. jBaZaiiupnj A. 1957 Orissa 109. 
du FTa^ti nia Col Con v. Bitadiiri, ,4. I9$s Cal 1R7 IJUfl- 

i953 Pat. 24 Lconlra AfegnrrraTn 
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cntilkd w show tliat tlie market value of tl»e pjrimeriv for the unnKsses 
of appeal - exceeds ilic amonut pres;ribed hr i\rt. '133 and that tie U 
•entiLjca to appeal bs of riglitr 

3, But tlie primJple sUtwi in the fortgoin^ paragraph wotUd nni 
apply where tlic plaint is reijuited to be l oltied aceordiog to the marhct 
value. ^ la sn^ e cnaep Ibc pHnciple ibat a party cannot both appro 
iMte aiid raprpbate apphts. Tims* if the defeudant dtN» noi ohjcof tP 
tile valuation Blade in the plaint, he omiiot turn maud when ihe 
plointiit seeks to appeal from ttie decis-Pti m the sntt, and say Utat 
the valnntion slionld be di^ereaL"^ 

*VaJii^ of the raibject-iiLatieT of dkpuie in thfe Conrl of 
ln3tantc^ 

1+ This esEpreasion means the valnc of the suhTcct^matter at the 
tune 01 iDstitiiticm of the suit.** Hence, 

^lesae profits"" and interest ^tthstqutnl Id the institntioii of the suEt/^ 
though awarded by tlie decree, or costs'' tnntioE be added in computiag 
the valne of the suit in the Court of first instance.^* tor the same 
reason,, increase in the market value of the propertv dminjg pendency 
of the suit cuBiiat be taken into constcJermtioii for the purpose."" 

2, ordinarily, the amctint cLaimed in the plaint represents the 
volue of the dispute in the Court of first instance. Thus_ 


In a salt for pdlni rent, ihe claim was Rs. 12,800. The defence 
was that the patnidars were ciitiUed to an abateiiicnt of rent as a 
portion of the land tiad been lost by dilnvion. Hey, the value of the 
aubjecbiiiatter wos the amount of rent clainied by the nlabtifi. It was 
iiuto^sible to t^pEtatise the value of the defence and mdude it in the 
vdJne of the dispute. As no claim was made to the future, what vra^ 
to occur in the future was unt and could not be in dispute." 

3. 'Hie value of tbe subject-matter fa— 

In a suit on —tlac mortgage money or the amount of 

Loan, and not the value of the property given os security. 

ib) In a suit for The mnatmE of loan, and not the 

accurity given for the loan. 

In a pafiii^n value of the share claiined And not that of 

the entire property.^ 

(d^ In u suit for accounts,—the omoimt claimed, in the court of 
first iustonce; and the amount decreed by tbe High Court, ui regards 
the amount tn dispute on appeal to the Supreme Court." 


12. jraTatitnn^sia v. Fulfur, A. jgK Assam 32S. 

13. v. Dahyabhai, A. S&37 Bam, 326. 

14. PrabirsfKfm v% Berliuiuporf JJuufe, {ifl53|i bl C.W.N. S33 \94i), 

15. ftVfofo v. ffuiTOmopite, I I. A. S4r 

10+ Fa/rpid/u v. A. l^iSl 125. 

17. Man^amma v. .^fohufakrlKi^rPiuei^ A. IB30 p,C, 44. 

IS- i>y- C£?mvtT. V, t^anux Krishna^ A. 1564 S.C. 521 1 
V. /und^datt, A1944 P.C- 65. 

19. v* Ratnclvxndra, A* 195.1 Nag. 2^. 

26. Dibakar v. BifuufoJ^apidi'a, A, 1951 Cal. 495. 

21. FijAafartnlh v. Sircmal, A. 19^ 66. 

Z2. Satiabnla v. Ckofot«|fpur Bankwg Assocn,, (19481 LL-R. 27 Put. 
237: A+ 1945 Pat, 443. 

23+ FcFiid/ajteamf v. AXanikyopn, A. IKl Mnd, 723. 

24. 5Jict'qiiUtni v. /afEdrdkon^ ,4. 1944 P.C+ 65. 

25. I'a/oMEPual v. ^ai^ar^ A. 1956 AO. 63$, 
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ii?) Ip B Anil im dcclarattoti tliat the pJaintiiDi aint /clfiily 
in tlie otopertv in suit oloiig wstU the defendanL-i, the vaXnQ of Uit 
'-n'bject'Tiiaittir of dispuLi^ is the plaiTitit( 5 ^ share in the joint ptoporly^ . 

4. But the ' sobject-matter^ of the dispctc may not ^wavs be 
idtrnticnl with the ainoujit of clpiiu m the sail. ThaSp 

In a tnxiceedio^f for scH'mg afUt^ an eitfciifiou saic, duaer O* 21. 
r. 90, whidi i» in the nature of an prifiinal proceedip!?,—tlie vatne of 
ihe propertv sold and not that ol the sobjeci-'iiiattier of the suit in ii^'bich 
The decreo "waji pasdedJ 

'Court'. 

Ip Art. 133 (IK the 'Ccrtirt nf tirst ipsuince' refers to a *Cu^ 
Conrt^^ Hence, it docs noi include— 

^f) An arbitratOTr" 

(fi) A Rent CoutTollcr.* 

'Value dF the mubject-mnHer m diaputo on oppeal'* 

This expression refers to the value of the fwiie between tlie 
parties in appeal, which may not always be idetltlcal with the value 
S The sail * It does not mean the amonnt of the vaine of the subject- 
matter of all disputes between the paTties hot that of wivnt is in state 
ip the appeal iisetE.* llie material date for the valuation is the diatc 
□f the jpdpricrit appeal^ from * 

(1) If a sdit ratlins btiweeti two ciMlefL'ndantii an issue different 
from the issue between the pkintTE and ilie defendantH+ as between the 
coHaefendnnts the valae of the ^bjcct-tnatter or dispnlc will be the value 
of the issde In which Ihev are interested iitffr 

Ifi) In a suit for jddKnient in terros of awnrd, it is the valde of the 
entire propertv dealt with bv the aw^ard and not the value of the share 
of any of the parties, which ta to be the valde for appeal nndcr the 
present clonsc/ ^ , 

[Hi) The value of an appeal to the Snnrenie Aonrt m u suit for 
accounts is the sum decreed in Bust appeah Where the lower Court 
had decreed the snit for Rs. 19,000/- and the Court of appeal allowed 
the appeal hv redndn?: the decree by Rs. 100/- and also allowing a 
CKMSi-objectioti to the extent oi Rs. 600the valdt of the appeal to 
the Supreme Court would be 19,600/- rnlnus ItW.'-, he., lB,500i''-.* 

{tv) In a prtKrecdioFr for the eKeention of a dei^Tte for n heavy snnt^ 
the jud^cnt^lebtor's contention that he had paid to the decitc-holder 
Rs. 8,600/- was reiected by the HiRh Conrt^ Rild, the value for pur¬ 
poses of appeal by ibe judgnifint-dehtDr waa Rs. &,DQ0/- only and so 
newas not cnlilkd to appeal under cl- (t| (a)-" 

Wbetber appellant entitled to «od«o]i4ate appeali for mumfi value. 
K Where the retiuUite conditions far cansotidatiEm under t>. 45, 
r. 4p C, P, Code are satisfied, an appellant is entitled to an order for 


1, Jan k i Pwnd v, ICuflath, A v ^ 

2. BotasKfrrflJiTanla v. RadJmkri^hnamuFfhi, A, Xad " 

(19^> Mad. 2M, 

5, JatlyiK EsiaU v, B. C. ^ CcJ-. (195A> SQ CAV.N. m. 

4. J^abhfudru v, Brrfjam/'Orf Raufc^ A. 1854 Cal, 283 r292‘3l - 
57 CAV.ItS. 933. 

5 . Mttndal Ghat 2 f*iifndary v. £^ONr, A- 1953 Cal. 509 , 

6. Ki^kore \\ Ckoranl, A- 1960 -A.P, 3flB (2SlJ| F.E. 

7. /a^flPiTimlh V, Horarf, 1554 Ail, MO. 

S, TfliflTrimfll V, Qaijar, A, 1956 All, 638. 

9r Karlar Singh v. Ramhamqr, A, Pat. 3T7. 
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coDSCilidaijoii of appeals far the pnrpo^ uf allowing that the Taluc of 
ihe appea.] is kigber than what woul-d have been the valae IE llic 
appeals were ecjnsMerwi individnaJly-*^ 

2. But the fact that there was a qaestian comniQii to a RUMihfr q/ 
j«r(j wqnid not entitle aa appellant to sn order for consolidation if 
there were other questions wfitch w^tre not comiuoii/' Further, if 
the suiU have been decided by separate jttdemetits^ there can be no 
consoUdation under O. 45, r. 4^ C. Code."^ 

111 the case of a sail comprising several o/ property in 

which different defendant^ are interested, and soch dcfecdailts preler 
separate appeals^ the aggregate ■ratoe of aJJ the items in dispute shall 
be the vaine for pnrposes of appeal, beonnsc the ^subject-itmtier m 
dispute^ is opc.^* The appeals would, bow ever, be treated separately 
where each of the several appellaats sued or was sued in respect of 
some distinct or unrefaJ^d carcjr 0/ aeffoR, m which case$^ the subject- 
matters in dispute in ^Pptal would be more than one.^* 

daoM (b) : 'Que^ti^n respecting property of like mmeont or 

valua'. 

1. Ajs it! danse (a), it is the value which governs the right of 

appealt but while in ctanse (a), tlie expression used is 'subject-iualierh 
clause ih) uses the word *pfoperty\^* Clanse fb} w^ould apply where the 
ctfiim itself is incapable of money valnatjon, easement but tije 

property to which it relates hns a value of Jfs, 20p(XKl or ahove^ 

The following ^nit has been held to come under thi^ head— 

A suit for a declaratiou that the defeudaut was not pregnant ot the 
time of her husbaud's death aud that her alleged posthumous child 
wus not the eon of her husband." 

2. It wonld also apply where, w^batever be the value of ihe acLual 
Subject-matter of the suit, the claim in wives some question rclatjug 
to prnprrtj^ of the above value." Vulue of the property refers to the 
value at the date of the decree or order.*' 

5r Unlike the second part of s. l |0 of the C, P. CodVt aul>el, ijg) 
of Art. 13S (l| of the CooAtitution is to be road Lndepetidentiv of 
sub-clause {a) of the Art., «□ tlmt smtHch will be satis:Bed i^ the 
judgment of the High Court iudkectly in™hc 5 a quest iou rKpecllitg 
property of the value of not leas thon Rs. 30,000/-, even if ttie value 
of the subject-matter in dispute in the Court of first iuatance was less 
than tliat; nqd nlao that, in view of confiict between a. llO of tbc C. F. 
Code and Art. 133 (l| of the Con&titntlon, the latter must prevnit. 
This meana tliat a ceitifirare under art, 133 can uow be claimed umicr 
any mte or -more of the three poragrnplha marked Ea), (A) and Stl, 
principally or in the alternative and it !5 not uccessaTy to autiafy the 
requiTements of patn. (bj a@ au aUernative to the restriction 'the amount 
or value of the anbject-matter - , ^ twenty tjjonsand ru|)eeB\“'“ 


10, f^tEsrirpifnuroshajia v- Hattiotn, .A. 1B49 Mad, 730 

11, Batangayya v. Uciriniara/aiv, 1,L,R, (1939) Mad. 593. 

12, Aiiha V. KHrtdaA, A, (946 All. m 

13, PciAu V, Rajanitu, A. 1948 P.C. 97, 

14, Cfniral Talktci v. PTrorka Pr<tsaA, A, 1056 AIL 348- 

15, v. BAifnbha^ A. 1929 Bom. 34t. 

16 , v% RaMbnmai', . 4 . 1953 Pat. 577 , 

17, hnorstngA tr, fCuJTtatl, A. 1956 Raj. 16S. 

Snhrairfania v. (19!61 39 Alad. 643 (S4fi): K^shoprOiod 

V, Shiva, (1916) 44 re. 475 (Pat;L 

19, Surendra y. fTnorJta, (1917) 44 Cal. 119. 

30. v- Lakshmlfeaiftfl^ {1931J 30 Pat, 1274 iJ2SJl. 

21, C/. trhfln|^£im.jTti V. I'uuHi* A. 1951 Pat, ITi, 

22, Noranji v. A, l'^2 Kntch 29, 

17 
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dLrecllT or m4ir*i^ll3rV 

it IE utiE to jffivfr R clenT-imt an^wtr to the qii^tkjiii wlh^llicr 

any tkitn OF qnesttOH to property h directly or indirectly involved in a 
«uitj it U obvicp^ that the connection between the decree or 

order and the property mnst not he too reruole,*^ 

{h) In the following eases, it han been held that sach a question 
was involved— , 

{(\ A decree ior mandatory iiijnneiion for demoKtaon of property 
of the speeifieil value, sHaucrh she snit at&elf was valned at a uominal 

Stf Hkj 

i\ dEctee involving coniitmetioa uf a deed of gift or vmlidity of 
award rKtseCtiUK property of the sp=d£ed value, though ihe vaine of 
iht subject-matter of the suit in which the decree wa^ a lesser anm/" 
ihf^ A petition, for aiuendmenl of a decree under s. 15S, C- P, Code 
i^ not a continiLaltan oE the suit hut 15 an independent proceedin^^' 
The present clause wpold be satisfied^ for the purposes of appeal froni 
an order passed on sccli petition if the valce nf the decree which ]$ 
sought to be'aniendeil exceeds the specthed amount,* 

|,bj la the following caseSi on tlie other hand* iL bus bMD held 
that *w such clatiit or qnestioii was involved— 

(i) A decree refn^iug to Act ailde an award dI lower value, though 

had the award been set nsidiv> plaintiff could have proceeded with a 

suit for damages for breach of contract valued at upovc the specitied 

snm/ 

(ii] A decree refasing a right of irrigation of agiicultmu] laiidi, 
where the injury resulting from such rehisaJ ia Eesa thim the specified 
value, even tJiough the value of the pmperty itself nwii.' exceed that 
Rant* 

(irf^ Ad order aa to the lunacy of a pcr&Qit under Sec. of the 
Lunacy Aci even tliongh the property of the person coiicemed wu;; 
worth more than tbe specified sum.* . * - t 

(fPi A suit for declaration as to status, c.g., truiteeship" or adoptjom 
(i?l In a suit for partitiodLi, it is the value of tbe share claimed by 

the plaintiff, and not tlte value of the entire joint property, that deter¬ 

mines tht right of appeal under sub-clause lal 01 well as (b). ■ 

(id} In a s^uil for Tedcmptioii, the mere fact that if llic loan la not 
repaid bv the time fixed by the decree, the mortgaged property will 
be mid, does not raise any quesiinn •affecting the security/^ 

{vli\ A claim for reittslatcmcnt in service is not a claim respecLing 
propertv even though there might be a claim for compensabrju exce^bg 
20,0001' if the claim for rt-irwlatement was decided m favour of the 
appellants.'* An appeal from an order refusing to qaash an order 
of diatnlssal cannot U brought under this clauie aJso on the ground 


Zi. f/doyrhuud v. Gurdar^ 1925 F.C- 159- 

24 . Atrlitf V, ShOii* il9&4) 31 Cal. 306 

25. 5rf k'fshati v, tl9l3l 25 All, 445. 

L GuKipal kai v. ylggarriaZ Clumber u/ C^mmfrct, rifl53> S.C,K. 

2. Hitdra v, JVffrEtro/ayi .A. 1967 AIL 2& |J5). 

S. ^fdoychuiui v- GtizilA/^ (10251 52 LA, 2ff7. 

4. dff^alu V- A. l9Jfi Mad. 632. 

5 . RaJcniaTtf V. Ramkithaih A. 1050 All. 342. 

6. J-ufesHttran v. Rnphunvau A~ 1^ Aimer 15. 

7. ShcvanWlmi v. /aMur^han, A. 1944 P.C, 

a. l'ciife*fasnjancf V. Nfunikyulfl* A. 1051 Mfld. 723. 

0. Gohitnibkai y. UavahEwifF A, 1937 Both. 3S5, 

10. StaU of Bfhflr v+ &rt^ly, A. Pat. 28. 
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that even though Goyeriunent aiight reinstate him. it did not fotlow 
that lie would be entitled to te«ver his pav and aHowancA." 

‘ProjK-rty*. 

»I <3^ ™ws M to whether the word ’ptopenv' in 

till “ property o^ thau that which is the snbject-iitaltcr 

^ m PToperty in dispute in the suit. 

_W. the .Andhra **» Bombay.''^ and ^'agpllr'■ High Courts arc of the 
view iMt property in tins clause wfers to some claim or decision 
Er^^nti additional to or other than the actual subject-matter 

In a suit for eiectmcjit from land by remotal of buiJdiues standi oe 
thereon, appeal Itw under snb-cl, (bj if the value of the buildina* 
escecds the specified noiouiit,^^ even though the value of the lands 

fartning tl3C tenancy be 

(B) The AUahalMd/*, Oria^i^*, and Patca*" High Courts have tidtcn 
the view Hint while lU d, (a) it is the 'value of the subject-matter’ 
which IS the criterion, d, (Si) relates to a Case where the value of the 
claim IS dihervm from the property to which it rekics. In sneb cases. 
It 18 the value of the property which governs the right to appcul. Thus, 
s.' ^ i suit for a declaration that a certaiii property was not liable 
to be attoebed and sold m execntica of a certificate was valued at the 
amount for which the certificate had tjeen issued. Held, that the value 
tor purposes of appeal would be governed by the value ot the piopertv 
Which was going to he attached and sold in enecutiou of the certicktc/^ 
yafoKc a charge with an option to sell the charged 
v*. purposes of appeal is the value of the propeity 

which IS liable to be so d iq execntiou of the decree, though the amount 
of the charge may be less than that,” a »w«ui 

tC) The Madras" Higli Court has held that llie value of the prapertv 
in suit can be taken into account under d, (t) only W'here the claim 
IS incapable O'! valuation, e.g,, in the case of easement. 

Sub^l. (cj: Certificate as to fitnoH, 

I. While the certificate under sub^s. (u) and fh) of .Vrt, 133 (li 
J plained as of right, if the conditions specified therein are 
satisfi^, the wttficate under cl. (ej lies solely at the discretwu of the 
High Court. The quMtinn ol 'filneft' under el. (c) has no connectiati 
mth the fluestion of a substantial Question ot law being involved. 
This jmi^ictiou IS yeiy wide and it is neither possible nor desirable 
mat^ " High Court’s discretion in the 

utider Art. 133, it is usual. ■ to grant a certificate also to the opposite 

party nud-er the present elaiiifij, thua^b the appoatte party xb not 

Ida. Go&fndbho/ v. GdyqpbnL 1P57 Bom. 339, 
mb, Kish4^F£‘ V. dioruMf, A. 1990 A.P. 280 i290\ 

A IW r/55l. 

13, V. LsrAPFian^ A. 1929 Nag. 7S. 

S3, ^fanckial %\ A, I94S Bom. iI3. 

Talkies y. £>a^arJta Pritsad^ A. laW ASh 348, 

V. Aw.fl itoaIi. “■ ’«• 

’t' v. aduroffl, A. 1957 Orissa 109. 

17. JJUTflrt PrBjflrf VA KatniShwar, A- E94t PaL 2^|8 
TB, Subrammtia v. S^llatnai, flSlB] 39 Mfld. 843. 

19. C/. Fs^qpinofPi i\ Unittd ProvhictSf. A, SS44 fF,C5 23 

21. Sitbbayamnta v. V^nkayya, A. 1954 ^lad. 970. 

22. GTitatior Sugar Ca. v* Skie, a, M.&, 2l0. 
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E 15 of right to ippeal nndtr cl. or it) of Art. i. 
But it cunuot be laid doH'a as a g^nftraJ pfopcsitionr” 


3. T]ie pfrcuntfljy volpc of the subject-imirtcr is no conslderatioD for 
the ctftiEcait under the preseni cluusf;. 'this cl&nse is intended to 
meet ^ptcial cases, where the point in dispute cortriot Ee mtasuKd in 
ffmney^ but la Still one of great public: or private nnpi>rUince.'^ Thu^, 
the fact that the deciaioQ in the ciise wonJd affect the interests of a 
large number of people and the conttoversy must arise again, makra 
the case a fit one foi: appeal to, the Snpreme Conrt."*^ A ciuestioti 
wbieh does not ahect a lirgc munber of persons cannot be said lo be 
one of great public importance,* 

4. Even the existence of a divergence of opluton amongst tlie High 
Courts is not, by itself, a sufficienl ^nnd for a certificate under 
sob-d. (C), where the question involTcd ts not one of general public 
or private itnporLante.^ But if the decision □£ the question is likety 
to affect nutnemm cascsj Chat ma^ be a reason for holding tlmt the 
tjaestiDU Le a matter of great public importiiuct.^ 


5. A question of pnblft imporiance may be one of fsict,* 

6- The following are instances where ccjUficatcs of fitness have hecti 
granted on the ground of ^public importance" ol tlie question Luvolved i 
if) Dispute regarding religious rites and cerenionses ;* caste and 
famity rights.^ , 

(fl) A matter relating to some ceremony of wide public importance.’ 
tllf) The right of a community to take out a religioui procession 

along the highway.^" , 4 : - 

(iu) Such matters as the reduction of the capital 01 companies.* 

(■p) The tme nature of an order or decree based on an dgreement 
between parties -md whether contempt of Court is couunitted by viola¬ 
tion of such consent order or decree,—there being dMereuce oE judicial 
opinion on the pointJ" 

ixhll Order of discipliiiflfy mction against a IcrbI pmctitioncr.'* 

[vii) Dismissal of an application under Art- 22S challenging an 
order under the Minimum Wages Act, involving interpretation of that 
Act:^* or ra.isiiig the question of validity of an Aet.^* 

{viU) Wliether the omission by a candidate himMlf to keep accounts 
ns required by a. TT constitntes a 'corrupt pTftclicc^’^ 


Though sub-cl. (c) primarily concerns cases where the ctflim or 
dispute cannot be imlued in money, it docs not follow tliat this sub-cL 


22a. bn yam Ilia v. I'enfenyys, A, I&S4 Mad. 87a. 

23 . Eramfita v. Ffrer^artwa, A. 3957 Hyd. 24 

24i Bcifordsf v. KftJki jFCrj.fAiw. 11901^ 23 AH. 227 (P-C.). 

25 C/. Jagannalh v. L'tiffed Prai'JncJJ. A. 1&44 {P.C.) 25 t24)- 

U .Tbdur gahflutan v- Raghbir, A. 1951 Punj. 3l3, 

2, Katlash v. Union of tndla. A, 1959 All. 6|L5 

3, Batata Enf^uecnvig Ca. v. A. 1951 Pauj. 412. 

4. Culab V. Afanphoal, A. 1953 Raj 42 |I> B ). 

5. Barq^fa V- A’urendru, A. 1953 Assam 2L 

6, Laehman v. Bfimt A, 1952 Pat^ ^^6. 

7. R. X. CO. V, S- S. Tra CU., A. I95fi Assam L 

&. BtnaraH v. K^shi Krishna, (1901} 23 All. 227 fP.C.l. 

9. Rddhni^rljlinn v. .SucainiiKrlh. {1021) Mod. 2fl3 {P-C.}. 

10. ^FuipZHr V. Za^nflW, A. 1925 P.C. 35. 

11. B, B. Light Ry. v. Dl. Bd. Patna^ A. 1952 Put. 23 (25). 

12. A PIcerder v. High Court 0 / 

13. d/lfjOK T. B. L. Sen, A, 1957 S,C. 227 (2291 i fl957> S.C-R. 

14. Indij Dtvi V. Board Of Rtvenac, A. 1957 AIL 116. 

15. k>sliav V. Ghsynr^ A. 1959 All. $07 rs/f). 
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cannot be applied to wises where the subjeot^'iiietter m&j be so valued 
bBt the %^lue falls befow that sped^ed iti snb-ch The Hijth 

Court Las a discretion in the matter of granting the certMcate m such 
ca^cs as in Other having regard to the general importance of 

the iiaescion iiivalved. Tllms^— 

IM A eertidcate has thns been granted ill rcapeet of dctrceB ill 
suits relating to irntnovahlc property a value lower than the apedded 
amount)— 

ia\ Where the deeiston involved the luihjre of the Tighia of holders 
of Of post^ttiement of portions of a village under tJie 

lladrBs Hsiaies i;Abolition of Conversion into Ryotwari) Act, 
or the customary rights of succession of daughters tn the Punjab^** 

<fe> Where the decision involved a question as to the ruJe of success- 
sion to the ^fohndtship of certain religions endotvments.’^ 

(ffi Sitnilarly, a certificate hes been granted from otders in execU' 
lion proceeding!^ 

Wliere a question of interpretation of O, 2\, Ifip C. P- Code“ was 
involved. 

li. But where a smal] amount is iuvoh'ed it is to be oonsidered 
whether the further ap^seal wddM be oppressively expensive to the 
opposite paityr** But this consideration has lost nincli of its importance 
since the shilting of the venue of appeal from London to New Delhi^^* 

ft. The qutsLLon to lie determined undw snb-cl* (.e) not the pro¬ 
priety of the order agaiuEt which the leave la sought, bat the importance 
of the question raised/* Thn*^ 

Though the certificate may be granted against an order of suspen¬ 
sion of an Ads-ocate from practice under the I^egal PmcEitioaers Act*'* 
it would not be granted where the leave is souglit by the lawyer^ in 
whose favour the order had been madej merely for the purpose of 
getting certain remarks expunged froTn the judgment/* 

li). Tlie following have been held not to be fit cases for ccrtificaie 
under this clause : ^ t i- 

(1) The question whether a deed constitutes a mortgage by condi¬ 
tional sale or an nut and out sale is not one of general public impor^re^ 
amc’c the question has to be ilctermiued upon the tacts and circum- 
stances of each parlicnlar case/ * . . 

(if) ^VTiether the pleading atiiountcd to an Bdtmssiou or not. 
ifff) Where the question involved is purely one of fact, e-g^i whether 
the rctiltoner was given reasonable opportunity to show esusc at the 
Btagea in a proceeding for diacipliEULiy action' as required by 
Art. 3JI r2)/ 


16, Vdoyehand t, Gasdar. (laZSli £2 I.A. 207; 5hflnfcari v. Hftlklm. 
A, 1W7 Lfth. m tU-B l. 

!7. R, N. S, c». V, S. s. Tea Co.. A, 1956 As^attl t- 
IS. PhdoliTlwiltl V. BodripTQsad, 1963 Rnj. 51 (F-B.l. 

19. Slali! of AlAdnu V. Ayyangot, A. 1058 S.C. 04. 

20. SaUg Ham t. AIavu iJevf, A. 1055 S.C. 266. 

21. FlrthlMlA V. RlrAharMlA, 19S6 S.C. 192. 

22. fttjfflllrlsjidw V. Rjllr Co((op» Co*, A. 1956 S.C. 376 (3SI1. 

23. Slkipifrarf V. .IflfAha, A. 1047 till). 3ffl (I'.D.l. 

23 ii. KiirbllllOit V. A. I 960 Piinj. 192 . 

24. A'dtoor r. Kutoor. A. 1950 Mad. 215- 

25. .'t pleader v. High Court of .dllahobadt A- 1937 All. 157 

1. Borada V. 5ui'«rt«lra, .A. 1053 Assnnl 21. 

2. fUbafeor T. fllmai, 1951 Cal. 409. . 

3. RarngoM v. GojfikHsbtio, A. 1957 M.P. 226 Iset also Slfll< of 
\ly$are v, ClwWauf, .A. 1958 S.C. 335 l-JMl]. 
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it. 'Private ittipurlancc' means Impcrrtancc tn both piiftie6 ta tlie 
litigation and ucii metci^ to one ot iLiem.*^ 

Tire foUowiti^ are ingtance^ of eortlficate baTini^ been granted on 
tlie gtmind of private imparlanee, to appeal againstw, 

(a) A. decree in a suit for dedararion of title of the pLaJntilfs (sapericir 
landlords of Kadonn Tagir) to some trees standing on tbc land of the 
defen^nt^ (inferior landlords^ becaose it affected the rights of the 
superior and inferior landlords in Nadanu Jagir/ 

(fr) A decree In a similar &nit which involved the qiiesliiun whetlier 
ibe dispnted lan^ liad lost their 

tc)A decree La a aait for assessment of rent which raised the qaea- 
tioa whether tlie presnmpttcirt of lost grant could be apdied in the cir- 
enmstances of the case** 

(d) A decree setting aside an award being witliont jurisdiction on the 
ground that the coutract in dispute was void owing to cmitraventioti ^ 
s. e of the Bombay Securities Contract Act, 1925,' 

12. The initial words 'judgment^ decree of ffnal ordcr^ also govern 
sQ^I. >(c), Heacep it caunot be said that leave can be granted tinder 
snb-c1. (c), even though the order is not a 'final* cmc/‘ Under Art. 135, 
however, the Supreme Court itself mav gmiit apecial leave to appeal 
even where the order i* not final,'* 


Certificate uol eonduMe mt to right to appeal. 

1. When a certificate lias been granted by the High Court under 
Artiele 133, the Supreme Court would not be precluded from euteftain- 
ing a prehnunary objection that appeal does not He under that Article. 
In other words, it ig open to the Sspreine Court to see whether the 
epe fulfils the requirements of the Article, and to refuM to entertain 
the appeal if it does nor He under the Article in spite of the certificate,* 
e.g., if it finds that ti] the order appealed from is uot a judgment, decree 
or final order^" or (i^} the out of which the appeal artsesi has 
abated,* 


2. _Of course^ under Art, 130 (^e post), the Supreme Conrt mav 
entertaiu asi appeal by special leave even when the certificatE granted 
by the High Court is defective, bat cspceptional grounds must exist for 
the granting of such Bpccial leave. 


3, On the other band, it h open to an appellout to support a certi¬ 
ficate on grouuds other than those on which it has uctuallv been giveo 
and the Supreme Court would entertain the apperil if the anpellanl 
snececds In estubliBhing such nltemative grounds.''^ 


4. A certificate will not m any manner Interfere with the discretioti 
of the Supreme Conn to decide what matters can be raised iti the 
appeal.^* ' 


5. 

a. 

1 . 

9. 

to 

n. 

12. 

it/pj V. 

13. 

lA 


MwIbtJula V. Appa^iah. l.L.ft. (19^11 Mvj, 423 
J. T. 6^ G. fns. Co. T. Jfui Mat. A. Iff.^ Piani. 228 
C/. Rafiftdct v. SuUhi, A. IfiS? S.C, 2^ 

Bachharani v. ITjhtE-uttaf A, A. iPffiT S.C. if. 

AfuncAflr v. Chofuchsndro, A. 1955 S C. 228. 

/Mgflf Kfrhcre v, {I956|i S,C.A. 499 

r. Ofllrial Rm^tr, A. IPsi Mad KKi 
FcHJjataroTPPanci v. SlMf <?/ Afvjuri!:, a I^ C p ita 
Moolfi V. Khand^ih Nfjhitr% AffJij, A. IftSO Fr 
fiominion Of frrcila, A. IflSd F C. 7l ^ ^ * 

Dy c&mmr. Mafdol v Ramaktiihna. (Ji354l <5 C n e/r-s 
Fotfh ^Taipu-ur V, Durblfat, A. 3952 All 506 


A mhi 
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application rcquiml for leavfe lo appeal, 

J- A separate mppliejs^ion 35 required for a ctnilicatc for appeal, 
The prayer canriot be made in the altematife in an applicaiion for 
review of jadgmcitt^^ 

2. 'Hie Allahabad^* Eii^h Court haa to led fbafc an application under 
Artn Id3^ for leave to appeal mil fail thiIosf; it K.pecide^ the particular 
snlMilau&e of cJ. W ) the certificate ia asked fnr- 

Whfiilier appliealieo ta appeal in fok-ma paupcrii EnaiDtainahlfe^ 

The Allahahad Hi^h Comrt has held that an application under O. 44, 
r. l( C- P- Code is pul maintainable in an applicatkon filed utidcf Art. 133 
of the Consldtution, Inasmuch as a Court uearjDg an application under 
Art. 133 cannot be said to be an Appe]late Coart.'^ 

1 .i PHtI 

Limitation lor an applicalion under i\n. 133 tD is ^ days 
Eroni the date of iht decree appealed froni, under Art. 179 of the 
Linntation AcL"^ 

Fottn of c^ificBto -$ee under Art. 134 U) ic\, posL 

Judifinjeiit or Deeeee of Affirmanee. 

1. Under Cb- {*) and (b), if tfie decree of the High Court b one 
of afiirmance, there is no appeal to the Supreme Court unless the 
Hlffh Court also certlSea thal the appeal involves u snhatantial question 

of IflWr 

2. A decision ia said to he ‘affirmed^ within the meaning of this 

claiise whesi simply the the FiesaJl nf the suit of the Court 

below) is affirincd; it Is not necessary that the reajoni or ^onudj: of 
decision of the findings muat all be afi^rmed."*-** In other uxirds, the 
manner in which the ^nnance is made or the person nt whose instance 
it is brought about; b immaterial in the present context.^^ ThiiSp where 
the decree of tlie High Court ia in favoor of several other persons 
besides tisc origEtia] plaintiffs of the suit, the decree cannot be said 
to be one of afikmance.’^ 

3. h jndpnerit is afhnncd when the decree is neither reyemed 
nor jnodified.®* 

4- Bat if the decree ts turfed, though only as to omount, it is not 
nn ft^rmance thereofi^^ whether such vartntiou takes place on ap:[<at 
I IT oji CToas-objeclion.^^ Thus^ if a plaintifi^s money claSiu « decreed 
In part by the trial Court and the appellate Ciowrt decreed tt as to a 
larger part but still not falLy, the appellate Court's decree is not one 
^jf nffirmance, even though the appellate Court's decree wss still in 
the plaintiff's favour^ 


flcrf/nolh V. /uuj^f UK A. V.P. l. 

L6. DU Bflard v iohfr, A^ 1959 AU, 372 (I'-B )■ 

17, Om Frafrinrlj y, s!al^ 0 / V. P., il953) S DX-Il. 4S (All.). 

t&. .lodniabod IVa Co. v, SHraf, A. 19^ CsL 397. 

t9. TaSiiuiug AojJifrqFjr, (1903) 30 f.A. 3& ; 25 All. IM (P.C.). 

20. Kurtoh Sunif 0 r v, R«iPl UkUn,. A. 1956 Pat, 325- 

21. Afflftadfu V. Secretary q/ SinU, (1932) 54 All. 3!90. 

22. Koihi Bat v, flro/piidra, A. 1953 Pnt. 3S0, 

23. r/nfopi 0 / fndfff v. ICtinahaya, A. 1957 Punj. 117 

24. ‘Itiiinpurrftfliwf v. Ruprao, (1924) 51 I,A. 319 ^ A. 1926 P.C+ GO. 

25. ribiiur .Samad v. .4ytijha, A. 1948 Oudh 7S (F.OO' 



364 


SHORTER CO^JSTlTtrriON OF [Aft. 133 (l)(e) 


5. Co5l5> arc tTCAtcd aA cxtnanmia to the smbjecMuatter oi ihc 
Miit a vsriatioq in the mmier of cost£ does not timke the decree oE 
the appellate Comt a decree of variance.* 

There has been a wide divergence of opinion m the dilicreQt 
Hi^h Courts as to what would happen if the decigioa of tlie lower 
Cuort is partly jr^rmcd and partly reversed by liic Hi^h Court, The 
different views may be stated m folkws: 

L If there 1ms been a variation of a portion of the decree^ but 
the variation is ill favour of the appellant^— 

(o) One view^*- “ is that the appellant is entitled as of right [Le.r 
cteu though there is no substantial question of law' involved^ to appeal 
to the Supreme Court against the other portion of the decree on which 
tlic decree ol the lower Court has been affirmed by the High Court.”- ^ 

fhujlraffoii, 

X brought a suit against Y for the recovery of Rs- 2_ lacs and 
obtained a deoree for lacs. On appeal hy V, the High Coon 
reduced the decree to Rs. 1 lae. ihas was not a decree of affirm^ 

nucc and V was entitled ^ as of rights to the Supreme Courts even 
thongh the modiheation hy the High Court Lad been in his favoar.” 

This view rests on the following grounds i 

(fl '■The deeision of tlse court iutmedialely faelow^* nieans ihe deci- 
amn taken ns a whole.”- * Hence, the judgment of the High Court 
would be a judgment of affiimance only if it cottEmis and rutiSes the 
decision as a whole and not if it rmtifiea the decision ou certain points 
and tuodifies it on others-'* Where there is ftuch modigcBtiou m 
rei-peci -if n pan, the judgnieiU is piu^ one of i.ffiniiancoi whether Ihe 
appellant 15* plamtiff or defendauL or whether the e^eci of the luoiliti- 
ration is in favour of the appellant or to bis detTimont,^ or whether 
the defendant is or is not a coonter-ciaiirmnt,* or whether the varjation 
is due to allowing cross^bjeedou/ or whether the dectsioii is a:£mied 
substantiaUy or on nny Kjound otha than costs-* 

iii\ The Article does not contemplate an appeal agaiust au ftem or 
Items of a decree. The appeal is ngainat the decree as a whole, though 
tlie appellant may only criHcise those points which were decided 
adversely to him* and for the purposes of valaatioii, those points are 
taken to he tlie subjec't-mutter of appeal.^ 

The other view is that in such a case, there no appeal as of 
right, C^.ji unless s^jme aubetaniial question of law lii involved, against 
the afhnned porthm.*"” 


h Dy, C*>tntnr., Kardof v. jRi 3 #FjtnrjJ>.M, A. 19153 JS.C. y*\ 
2. pHi'Kendit v. Radlwfeantd, [16561 54 C-W.N. ^33, 
a. Bra/asitnder v. ^iujeudra. A- I&41 Pat. 3)^9 (S.E.I* 

4r Unfon.o/ India v. Katthavo, A, 1&57 Funj. In 
5. Kushi Faf v. A. 1&53 Pal. 

e. Aii Zamln v. Akbar, A. 162® Fat. 606. 

7. Sathu Lai V. nashubir. A, 1&32 All, 65 (S.B I 

S. Jomid V. Cewdim, -A, P-C 63. 

9, Colch ICunwar v, Oarbl/rtlK A. Ift52 All, 343 ^Pll 1 
to. V. FiTjAnu, A, 1646 Rom, 184. 

11, Siibha Rao v. Clwtliamdyya, A. 1652 iSIad. 771 rFRi 

12. Pfofeodh V. FfurahaH, |1&54'i 56 C.U\N. 726 \7^ 

13* RatnchaMdKfl v. Gan^U, I 6 S 3 >,"ag J-ig " ' 
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Iq ^ &n.it for fKirtitioii of joint ramilr propcrttea dfliiuing a ihare 
therein ^ nil nnd for po$^:^toa nf that shorep tJic trial 

Cioiirt, while holding that all the properties in suit were joint family 
propeitEea dismissed the suit on the gmuod tlmt the adoption^ ttion^b 
tnae^ was invalid- On appeal to the High Court that Court set aside 
tUc decree of the trial Court atid held that the adoption was tme ond 
valid; it further held that out of properties raentioued hi the scit only 
certain items of lan^ were joint family properties and the pLainttff's 
claim vnis allowed In respect pf these items, the ctaiin in respect of the 
other iteiBS being rejectw, tliat tlie van'atioti in the decision of 

the Court below was in favour of the appliaiiit, and the dour« was to 
be regarded aa one of affirmance ^ and hence il was necessary for the 
applicant to show that the appeal ini^lvrd a substantial Question of 

This view rests on the rco-wning that— 

When a decree of the lower Conn Is affirmed in part by the 
High Conit and reversed or modified in nartp Lt is the SHbiect-niatter 
of appeal to the Snpreiiie Conrt in reg^aro to which it is to be gsti^cr- 
taiJiM whether the High Cpurt has affirmed pr varied die decision of 
the lowsr court/" Tn other words^ no appeal will lie with regord to 
thp^ points upon wliich the High Court has affirmed the decree or 
' the Court bekn?/*-'^ j . ^ 

'{H) According to this view, ^decision' lueuiis the decision of the 
suit in so far as it is th^t subject-matter of the proposed appeal/ ■ 
The words *j udgment^ decree or fi nal order from' have aloo 

been interpreted tp refer to that p^rt of tlsc judgment, etc. agaidst 
whetrh the appeal U intended to be taken.**’” 

A rnll Bench of the Allahat^ High Court fqUQwned tide 
in laying down iht following principles w'hich are to [^ followed ™'hcre 
a judgment, decree or order has been psfUfttly varied by Che Hsgh 
Court— 

I'd) Tf titu proposed appeal to the Supreme Court is m tespect o£ 
the matter uptiu which then? is a variatipu, whether the variatiou is 
in favunr of the appellant or against litiiij he lias a nght of appeiu; 
liroi-idcd, of course/ thul tlie valuation of the ^uhject-Pintter of the 
proposed appeal Is not iLin Bs. 2d,i)00.**’*" 

(b> If the proposed appeal cousists of matters about some of which 
there is an affirmance and about the rest there ia vanotiom there is a 
right of appeal, provided^ of courae, that the valuation of the entire 
subiect-matter of tlie proposed appeal ia not lesa than Bs- 20,000. 

fc> If the proposed appeal ts in respect of only that matter upon 
which the High Court has affirmed the decree uf the tnal Coarl, thPTC 
is no right of appeal unleoa iherv i? q substantial question of law 
involved/*' ” 

(d) The prinuiplejs stated in (ol, {b) and {c) above will ap^y' to a 
composite decree where there was both an appeal and a cross-object con 
cn the High Court, for only one decree is prepared in such casea. 


14, 

15. 
le. 
17. 
IS 
19. 


liir^Hnd V. Bfihnu, A. 1^^ Bom. td4« 

Rw V, Cherainavya- A. 16^2 Mad. 771 iF,B.). 
fliirdoJof V. CtjUfctor of Kami rap. A- 1653: Assam \M. 
f;(rdkarf(fli v. Fntthchandp -A, 1656 M.B- 145 (^^^7). 
Ertimma v. r^cr/rawMA, A. 1367 Hyd. 24. 

Fateh KuniL'af t- Darhl/af. A. 16&2 All, 642 (F-B.). ^ 

.^ahhciruyadK v- .StaU of .4udhrfl, A« lf*S6 Andhra S7 \VM^- 
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But i£ there ’irere cw<? appeals in ibe Hiah C-oiiri hum u-tir 
decree of the lower Conrt, th^fll the decree of the High Ccmrt in itneJi 
of the appeals will be scj^raicly coitssdered and if the proposed appeal 
to the Supreme Court arising out of one of sneh decree relates to a 
matter on -which that decree lias afErtned the ded^mn of the Court 
below, there will be no right of appeal witbont a ^^nbstantial r^uestiou 
of low being involved." 

Uiustraii&ri. 

a Hindii widow+ aued B, the nest reveraioncr of the last holdex^ 
(or a deebrstion that she wo* entitled to the estate, Tlie trial Conn 
held that B, and not was the owEier> bnt granted a mamtenance 
allowance to A at a certain rate. E appealed to the High Court against 
the grant of mainteaiance while A hied cross-section in rtspcqi of 
the real of the decTee. The High Court affirmed the decree in reepcct 
of title and disallowed the rnaintcnance allciwwnce granted tn A, 
thus allowing B's appeal and dismlsging A"s cross-objection. A applied 
for leave to appeal to the Snpreioc Conrt but no tueotioii was made 
about the maintenance allowance In the grounds, whidi were snb««- 
qneiitiv sought lo be amended by inclnslon of that ground. that 

if the proposed appud related merely to the <paesliou of title to the 
property, there was uo right to appeit^ even though the valuarimi of 
the auhject-ruatter 15 not less than Rs. 20>*QG0^ becansc there was no 
snbstantial Ejnes-tion of bw involved. Bnt if the proposed appeal eilhcr 
with or wstlioiit amendment relsted to both the title to the propertv 
and rhe question of malnterumce allowance, there was a right of appeal 
even though there was no substantial question of bw in\‘olved.^ 

(.0 tfp how^t^‘er, the V[iriaifioi3 m the appellaoL's (avoer fnl'n f^hnrL 
of his total claim as regards the paTtEcnlar matter ^ the judgmeut -rs 
not one of the aSmiance, and the ^cond paragraph of Art, 333 
would not be aitracted.^^ 


Hr If the decree of the lower Court has been varied in part to 
the of the appellant,— 

fal One view”'" is that the appellant is entitled aa of tight, to 
app^l to the Supreme Conn, both on the \^Tied and the affinned 
portions.^" 

The other view^ is that in such a case, the appellant is entitled 
to appeal as of right only in respect of the varied portion, but not Tu 
respect of the affirmed portion^ 

1. The e^tpression 'affirms the decifrion of the Court below' implies 
that the High Conrt has dealt /acfrcisijy -with the deciaiou of the Cnurt 
below' and upheld W 

2. Thus, the following are not on affirmance of the decisian of 

the Court below, within the meaning of Art. 133 ; 

-An order rejecting the admission of an appeal^ Iwlding that Ihf 
High Conrt has no fufhdicUon to ontertam the aopcat,^ or th*t it u 
barred by limitation.* ^ ^ 


21 . 

23. 
^3. 

24. 

25. 
1, 
Z- 
3. 


Faith Kuim&f V. Durbijai, A. 30^2 Alt. -042 rF B *1 
JVflbodA V. IJnosiwI, tl&S4) 5d C-W.K. f?™' ' 
Gangfidharj v. Subratnania, A. 104G Mad. Kft iP n . 
ditidar .^PHud V. A. Ondh 76 fF B l ' 

bjFgw V. fJariliar. A. IS41 Ah, 66 tF.B T 
dbdal Majid V, Dattoa, A. 1946 Nag. am ' 
<7fllubeAa}id V, KudiPul:. A, M.B 140 
^rntndu T. Kanai, 2 Cal, 302, 
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J, Ob the other tijuid^ it has been heEd that there i> o decree of 
amrmance— 

<a} Where tlie appeal U rUj^mis^cd for failqre to fumi^h fiecuriir 
for costs/ 

(fri Xn order disnilSSltf^: aa appeal for defau]!/ 

Whether the va^iiitioD muit be on m. rabifaTitjifcl qiicfiioa. 

{A) According to one view/ if the decree of the Cottrt below U 
varied on any groend other than <£>$tSt^ there is & decree of variance 
and not of alTimiajice^ 

WhcT^ the High Court has disallowed^ or reduced" the ctaim for 
interest nr varied the quajitunrof datllilges^ or i^Dh^lituted a niortgage 
decree by a money decree^** or pc^ssed ibe decree in faveer of several 
persons; Other than the on^na! plaintihs of the suit." 

Jtt) On the other hand, it haa been held*--“ that there Is a decree of 
variance onty where there is a variation in the relief in 

respect of the whole or part of a party's claioi. Thuss, there is no 
variance where the decree of the Court below is affirmed with— 

{ffj Voriallon in the 0 / gra^e for the payment of the 

mortgage amonnt^ ^ * 

(b) Incidtfilal or conje^uantjlal variation of the decree, in crder to 
clarify what was implicit in the judgment the Court below, 
insertion of a clause fixing the time within which the structares were 
to be removed by the clcfcndaBt, as directed by the indgment/* removing 
clerical error in the decree/^ 10 bnug il in ancardance witJi die 
jndgiiient/* 

(e) Variation of the njanner oE oat the details in accord¬ 

ance with the terms of a prelimitiiiry decree for partition without 
making any change ih the rightE of the parties as declared bv that 
decree/^ 

^Deeisia1l^ 

Decision in this context means the decision of the suit and not 
the jndgment or the reasons given therefor." 

^Cbiirt immedimtely below'. 

1. According to the Nagpur, Pouiab" and Idadras'^ High Coarts, 
a Single Judge i& a 'Court immediately below’ a Divisioii Beuch^ on the 
Appellate Side. The coutran' view has been taken by the AUnhabad** 


4. Mahafiea v. Secy, 0 / SUiU, A. 1932 A]L 012, 

5. Gunesh V. Makhtia, A. 194S AIL 37S. 

6. Nflihu Ld! V, Raghfibir, A. im Ji\t 65 (S-B/. 

7. HEfrndF'a v. A. 1929 Fat, 561- 

8. /aggod V, HdfilKir, A. 1941 AlL 6a (F.B4. 

9. FiraragAarn %\ N&rasimha^ A. 1950 Mad* ]24v 

10. Hi^uieshwar v. Kameshwar^ A- 1933 Fat. 2fi2. 

M* A"flrhf V, BrafcndrA^ 4+ 1953 FnL dSC. 

12. Mool Chand v. Brifmani, A. 1955 All. 680. 

15. Tuharafe v. OdWp A^iJi'afu, A. 1927 Fat. 579. 

14. Bajffram V. Ram. Rotan, A. 1927 PrC. 117. 

15. Goi^hul V. Nflorait, A. J957 Fat. 7. 

E6, Frabircndra v. UtrJuimpart Rank, f]953i fi7 C.W.K. 933 i944K 

17- GffdhaHiaJ v. FaUhehand, A- 1956 M.B. (IAO). 

18- Kanak Sunder v. ftani Lakh^xn, A. 1957 Pat. 325 

]0. KishanlAit v. EVfhdl. A 1956 Nag, 276. 

20. Cf. Gurklm v. Gvrdn, A. 1960 Pnnj. 32. 

2U Sathappa v, Ufrt^yai, A. 1959 Mad. 39h 
22. DeofeEuanddti v, StaU 0 / U. F,, A. 1959 AJL 10* 
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High Coart r foilo^'idg a. decision o£ the Ciilnattfl High Cunn;“* nisdtr 
tht correajiMiidifig provisidn iji a, 110 of the C, Code- According 
to thia latlcr vicw^ 'Ccnrt immediately below’ ineAns a Court Other thiin 
the High Court. The foTni^r vitw^ it is aubmlttedf appears to he 
correal. Acs'otrdiiag to thv former vieiv,®" where fi Sing]c ]ndgt varies 
the decree or order of a lower Court bit a IMrbion Bench affirms tlie 
deetsion of the Single Judge, the final judgment in the ca^c, far the 
purpeses of Art. 13^ H) is that of the Division Bench and not that of 
the Single jndge and it is a judgment of affirmance. 

3- Bnt a DirUion Bench U not a ^ Court immediately below* a 
Special Bench^** 

What U m quAiUon i>f l*w. 

1. ‘Law’ in this cuute^i mean!^ tlie law and not merely 

statnte law.^^ A qaestion qI taw i$ to be £sthigitiehed ^m a qnericion 
of "fact*. Bnt qnestion of law and of fact are sometime difncuU lo 
dt&entangle ano we may properly appreciate what li a (^nestton of 
law for the pn^ent parpoaep only with releretioe to iUy^mtion.-jt. 

2r Tliiw^, the following qne^Lions liave been held to be questions 
of law : 

(o> the proper iagul c#^eM of n proved fact;^ e.g.* Wie applicabiUty 
of ft. 18 of the Limltaticiii .Act upon proved or admitted facts f or 
whether a property is secular or debotlir;' or whether the defendant 
had accepted a mortgage deed, to which he waa not a party, as a 
binding obli^fation upon himself;^* or whether the tenancy tras per- 
manent ;* whether there had been a dedication to the public nr a 
presumption of lost grant coeld be taised/ 

Bnt not fuclual inferences froni Other facts-* 

\Miethcr any evidence has been odeted on the one side or the 

other.* 

[c) ^IL^irecdon on a point of law in dealing wdih the evidenott' 
e.g,, Oft to orina of proof.■ 

(dl The nature of the plaintiffs title.* 
je) The of a document.^* 

if) The fegfll inference from a document i.g., whether froiii an 
ejitry in a Wajib-nl-nrz an inference of a soi'ereign right by the Gov- 
eminent can be drawn." 

(gl The of any p^ece nf eridence/* provided it is snch 

as to materially aJQect the findings 


33. f>^b^ndra v. Bfbadhmdrfl, A. ISId CaL 073. 

24. GuhibcUand V. Kvdm, A. \952 AI.B. 140. 

25. Rarngopal v, 10 X-A. 528. 

1. S^for Vr ^itikar, (101®) 45 I-A. 183. 

2. D^ihmukh V. KoWhirf, (1951) 9 H.Ih.R. (S.C4 7^ fTTl. 

3. Mfdnapar gemiwdury v. irffiochOTUrt, A. laaj p,c. W, 

4- Dhanno Afffl v. Motfffagor, llOZT) 54 I.A. It®, 

5. LakshmidUQT v, Rdiigaiaf, (1040) 76 I.A. 27|, 

6. .AferrHafashl MiiU v. Comtnr, of f. T., .A. 1057 S.C- 40 

7. Har Kithan v. Jihfgttf, [19&5K 7 »,lr,R. 07 [All 1 

8. /ogeiPt V. j^mdod. A. 1032 P-C, 28. 

0, Serretarv of V. KTisHnOj. A. 1045 P.C IBS 

10. Pflfeh Chattd V. RlrA^pi, (I0l2l 30 t,A. 247 

11. ChoadhuFl V. Kfihofs. f10l0i 40 LA, m. 

12. Rofendra v, Sukhi. ,A. 1057 S C, 387 i393] 

13. Nafay v. .Sliuhur. (1910> 45 I..V. tfl®, 

!4 jjliftaftafr v. 'T04^ii 51 CAV N. 0S IP C) 



Art. 133 (l)(c)] SHORTER coxstitutios of isdia 


269 


(It) MllCtiier there is or is not cvidcocn to support a finding-"* 

<0 ^ question, of Isw arises wliere a Court Brnrc^ at a decision on 
a question of fact bv consideriitg tnaterial which Is^ whclSy or in part, 
irxelevaiit to the inquiry Or b^s its decisKon portly on conjcctureSp 
snirnlae^ or suspiciotl-^"* 

i]/| Whether a docnineiit was validly prefrcuted for regiAiration.^^ 
lfe]l The interpretation of statutory provisions and the scope and 
effect thereof even though in coming to the conclusiou certain preli¬ 
minary facts miist be fonud.^"* 

Jjtatanc«. of queslioiia of fact. 

The fotlqwing have been held to be questions ol fact and not of 
Ian' ; 

(f] \^^ether a fact has been proved when evidence for and against 
has oecn properly reccivcd+"* 

(if) Whether a statutory' presuraption has been rebntted^** 

(ffl) The eilecl to be given to a docainenl is a question of fact^ 
where there is no question as to the construction thereof,^ Herc^ a 
distitiecion has been made as between docunients of title and other 
documcjitary evidcuccx If tlie deed is the ^'ery foundation of the suitj 
a mistake as to its meaning has been held to iuvnlve a question of 
law^*" but not so if it is a mere piece of evidence/* eieii though sucJi 
docEuneiit uiay be a historical doenment/^ 

It follows that a niiBtakeu inierence from a docninent is a huding 
of fact, if there is no miseDustruction of the document.^^ 

{ft') ^^lethcr an etidowruent is private or public there being no 
question of misconstmetson of a document involved,** 

[v) Whether the projKrtics in diitpute are joint family properties Or 
urhcLhvr there has been a partition thercuf/* 

(uf) Whether there was a sufficient nncleua of joint fainily pro- 
pertv^ for acquiring new properties by the manager of a joint Hindu 
faintly.** 

iiffi) A cotitrovEray relaliug to ordinary items in the taking of 
accoEints between a pnndpal and an agentJ Snt questions of 
reLatiflg to acwnnts wvinta be eutertained as questions of law.^ 

A Ending as to whether a transaction was binami,* * a find¬ 
ing whether a deity was a family deity or dedicated to the public and 
whether prapertiefl" giwn to the deity constituted a religions endow- 
mout of a public nature^* 

j/j.) Whetlii^r considctaiiou ntentioned in ^ deed wa-- actually p'lid.* 


t5, Marmara V. HurMai^ tiei4) 41 I. A. 110, 

16. DJjird/f4TJ V. CofUinr, of L T.* A. S,C. J7I \27J). 

17. Jambu V. Nauob, 37 All. 49 P-C- 

IS, A^so^ialed CfHicnl Co. v- A, 1960 S-C, 5S (62). 

39. IVaH .4fahafiiiiiad v. Mohupiimad^ A. 1930 r,C, 91. 

JSfiaficbrao v. Joiimnlroo. (19331 00 I.A. 231. 

23. dHiln44df %. ^takHofK A. 1930 P.C. fi3, 

iliffcTMufiur ZefftindoH v, f/murfiurfliij .4, 3923 F-C- I Si; Secy+ 
cf State V. RiiiJifKi'afflni, 11934) 91 I.A. 103. 
iVarayon v, A. I960 S-C. lOO. 

24, Rupuc^wndrii v. Ganpali^ A. I&S3 Kftg, 249. 

2S^.. Girimaliappo v, Yaitappagonda^. A. 11M9 S,C. 906 ijWT). 

1. Kauibur V. M^raUdlmr, A, 1944 P.C. 97. 

2. KagAthrflifl w Nogappa^ A. 1049 P.C. 25. 

3 3MJts V, 0/ i. T,, (19561 S.C,A. 1139 

4. ?iJiSri!at V. .S’ltr/1, A. 3950 F-C. 28. 

5. Norayflu v. Gopoit A. i960 S.C. 100. 

6. v. Yellappagouda, A. 1959 S,C, 906 {907)- 
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tx) Whethw, m a particdLoi- ta$e, a rtasotiablc Qppcirrtatiiiy of 
^boning cftPie within ilie mtiming oi Art, 311 { 2 j has beta given iji, 
Qrdin^iy^ a question ot fact/ ^Bnt c&sea art ooncclT&blt where che 
question of fact wonld ^ inextricably mixed up with the uatnre mod 
content of the constitatjonal guarantee.' 


Enilanceft nf mixed que^tioiu of nsd law. 

There me certain queationE where the issue raiatfi a question of law 
to be detemiined irom ctrcain facta being proved. These are mixed 
^no&tions of fact and Inw. In sneh caseSp the Snpieme CouiT may 
interfere with the couelnasoa arrived at by ilie Court or tribunal below 
but not the Ending af fact on which the concliiEion is based.* Instancea 
of such questions urc^ 

(a^ Whether a custom has been cstabll^ed. 

The existence or prevalence of a enstom is a question af fact 
the finding as to tlae things ilmt are actually done in pnrsnance 
of the alleged custom); hot tbe finding whether the fact£ proved 
satisfjr the requirements of law in order to establish a valid custom 
is a question of taw,* In other words, it is a question of Jaw whether 
a custom Is to be recognised nr not; but the facts upon which the ques¬ 
tion Is to be decided cnnuot be a matter ol appeal beyond tlie fir&i 
appellate Court. 

ft) Wlicthtr, in an industrial employment^ the payment of -Tuja 
bonuE' every vear may be inferred as ntt implied term of the cmnluv- 
nieut.^' ' 

(c) W^hether a transaction is an adi'cnture in the nature of a 
'trade'/*'” within tfie meaning of a. 2 H) of the Income-Tax Actt 

A ^anbi t a n i l i al quertion oF law". 

I- It is not a tiiere question uf law but n substantiai question of 
law that is required for the pnirose ol the certificate m case of a 
decree of uSriiiunce. Ln order to m 'substantial^ it mast be such that 
there.may be MJine doubt or difference of opinionp” nr there is room for 
difiereucc of opinion.”'” Thus^ if the law is well^ettled by a final 
Court of Appeat or by an overwlielniing ixnisensu^ of judkiil opint^ 
the mere application of It to a particular act of facifl does not consti¬ 
tute a substantial question of law,” 

Z. The word 'substantial' doea not, howe^-er^ imply that the qqea- 
tioii of law must be of interest to tlie public in general or to any p^Bc»u 
other than the parties to the litigation.” It mean$ a sutHtantiaf quea- 
tjon of law as betw^ecn the parties to the litigation,” ^ 

3. A question of taw is subfitantjal U the decision Upre ttioy 

trr I hr Mhfr on the pr-rlicphir view Inken of t\\v Inw, r.g,, '..htther a 


A. 


7- Staii of Mysore v. Otabioni, A. ld£S S.C. 3t2S 

Mecftokfhi v^ Commf. s/ /. T., S.r R 

9. V, DfipajiF^amoBy, It9]7i 44 l.A. H7, 

10. LakshffiJdAur v. RuNgohih A. 1050 P.C. 56 

fspaJidnl V. Union, A. 19S0 s r 

VcnkclAtwami V. Cowrttr. u/ f. T., A. lOSO sc 3 m 
^roj V. Cominr. of J. T., A. lOSO S,C- \2S2 
atdo^chond V. Kitdiiai, A. ]»S2 M,B. H& 

Subha J¥an v. reera/w, A. 1951 Mad. m 

0 / v. C. P. Agencies, a, 5 Ja„ 

^ate of I K. y Ganga Singh, 4 , |g^ 

Eaghunath v, Deptity Commissfontr, a, pc tOl 


IJ. 

12 , 

13 . 

14. 

!5. 

16. 

17. 

18. 


eei {720} : 


1H7. 

im). 
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jndgmeDt w-ould operate aa m$ in a cast.^ihowgli the i^eeis^Dii 

may be tutiniporUitt to otlicri."-** 

4 , tVliert there h divergence cf opiniDn amongst the Hi^h Concts, 
the fact that the ralpugs of tiie High Camt frac which appeal to 
Snpreme Court is ^nght^ are uniform or that there k no direct decision 
<it that High Courtp does not prevent the question trom being a sub* 
stantiaS question of law, withia the meaning of Art, On the 

other handj if there i;^ no divergence of opinion amongst the ILigh 
Cottria on a point of law^ the mere fact that there is no decision of cne 
local Hjgh Cotirt on the point nould not maJee ft a suhatantinJ question 
of law. 

a. Nor tan it be argued that there k no substantial question of 
law Eince the drcii^ion is 'obviouslr right^=■ A question which comes 
before the caoxts frequently^ may be said to be ^sutastantfal'.^* 

G. On the other hand^—where the qutGtion involved is one of 
princ^lc and the High Court has decided it for tlie iirst time^ it is not 
A Bufhcknt reason for refusing the certificate that the High Court k 
satisfied that their deeisiou Is correct.^ 

7 . And for the same rcsso-n, if the question does not arise on the 
findings o| either Courts uo ceitlficate on the present ground cam be 
granted^ merely because the question raised affects a large number of 
penpleA 

£L The following have been held nol to involve kubstanEkl* ques¬ 
tion a of laww 

(h The question of construction of a decree.^ 

(if) Disnnssftl of appeal for failure to famish oosts.^ 

(iff) Tlie construction of a documenE would not ordinarily involve 
a sul^tantlal question of law'" hut it has beon held to involve anch u 
qurstion Vrherc the ^pc for difference of opinion is serEous and rclutcs 
to the legal effect of the document." 

(ft') luccurect a^j^ffrnJfon ol the priuciplej of tiw.*' where the 
principles are well^ttled. 

fv) The propriety of the appomtment of a Receiver-'- 

9. On the other band, the following have been held to involve 
sabstadtiul nutations of lavr— 

(f) Whi^ther a tr^-tamentary disposition bv a Hindu iEi favour o£ d 
female heir conferred on her only a limited estate in the abseuee of 
evidence that he hiteiided to coufer ou her an uhsolate interest in the 

properly." 

ffri The interpretation of u statutory rule impgsiug a tax liahibty," 


If). Dinkur V. A, |^^0 Nag. 300. 

ao. SubbA Raj V. rctm/a, A. 1&5I Mad. 960. 

3). Kartfi &■ Co. V. /atoibapifeui'. A, 1956 FftL 536. 

5. iV. Chabcrhiilv V. Bifaa^al, A. 1955^ Ajmer 1$; .Vdffalftdaifpf 
V. RagUunaih, A. TO+3 Mud. S&l. 

33, Rdjrhrduafh v. Dc/?tr£v Coniiukslortdr, A. 1937 P-C. lOI- 

24. Chhail Bfhari v. AfanicrH Board. A. 1948 .All, 139. 

25, Public PrasecKipr v, f7-Oj|^dfdH^ A. 1953 iTod, 66- 

1, AudFifr V, TPif King, (l94ft) 3 D.L,R. (FX4 4. 

2, ffulaj A^urufn v, f>tfcti 3rdhufnsiUdd^ A. 1944 F,C* 24- 
2, A'afftojAra v. C. P- ^yndfraftf, A. 104* Horn, 134. 

4. Aiahammad v, JSefv. of Siaiit fE9l4l 36 Alb 325. 

5. Jt%andii V. n aJridHhdfrt, 3« AlL 570 P.C 

6. 5drlry v. Pdian-itar, A, |055 Mya, 35* 

7. .^/ddau Gafal V, 0f Orfisa, A. 1 OSS Oiii^a 7!.' 

H. ^^a^hfiv r.jf V. /^rrred Piumd. llflfiSl t S.C-R 51. 

p, Tfid ufirteIn Ch^^^fur v. (I'ouf, df Madtas, Ap 1955 Mud. 330 
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Wlietber u piriicmlir ijwamc \a an 'agriciiliiiral Incoiut:', 
the porposea ol incomc-tiix.^ 

10. On the other band.—where the question inyoked is one of 
pfinetple and the High Court Im* decided it for the first time, it is not 
R anmcient reason for relusitig the (certificate that tlie High Court Is 
satifified that their cledsicni is comecT.’' 

Cl. (2) t Canitilnti^anJ grouad. 

Though tlic righL to appeal under Art. 133 (J} is not founded on 
the existence of aiiv question of constltutioiuil intciyretation, neverthe¬ 
less, on 0 c the appeal has been entertained hy the Snpremt Courtp the 
appellant would be at liberty to attack the judgUient also on the 
ground that ^tmie conatiiutional que^tioix has been WTungly decided. 

Qiic^liaQA not allowed to he tailed for the hrit tinit in the 
Supreme ^url. 

1, The Supretwe Conrt btitig a Coujri of final resort, qae^iiona 
which require jnveBtigation arc not allowed ig be raised for the first 
time before it, e.g., questiona of fact which are required to be proved 
by evidence,** 

2. will the Supreme Court allow ihe appellant to change liia 
case.“ 

Scope of mppeal neuder Art. 133. 

\. In the exercise of this jurisdictirm, tin: Supreme Court wauEd 
not interftre -isk'ith findings of nnlc&s it ia snowii to be yKholIv 

unsupported by eviclenct j * or Tt is based partly on a rnts-reading of 
tlic evidchec and parity on the nou-advertcnce to importaiit material 
evidence bejmiag on the question and tlac prqbabllitiw of the case.** 

2 The rcluctonce of the Supreme Conrl to interfere with a finding 
of fact arrived at by a TribunaE increaBts when k comes before the 
Supreme Court ihrangh a pc<M:cediug under .Art. ^ - or ZaT- 

3 The Supreme Court w'onJd not, ordinarily,"^Mnterfeirt with the 
coficurFCHt findings of fact of the two Cnnrt* bdow, the reason bemg 
that when facta have been fairly tried by two Courts and the -ama con- 
clusicm baa bteu reaEdied bv both, it is not m the oabhe mUnrst tliat 
Che fact should be again csimined by the ultimate Court of .Appeal.^^ 

4. But fl concurrent fiudmg of fact may be interfered with— 

td) Where tbpre has beeu n suhstantial faiturc of justice, whtic 
the finding is not supported by ayiy evidence on the record/* 

rfi) Where thou^ the iiodiug is one c£ fact, it haa turned apon 
questtons of law, &ucb as the admissibslity of material evidence or 
construction nf docamenta/' 


iQi MMiEft/* V, Comoxr, of /, T., llWfl) I.T.R. S65, 

U- Public v- A. iefi3 Mad. 

12. JaconruiEh v- fJarilwir, A- S.C. 33fl ; ll&^i S.C.ft. 10117. 

33. Varayou v. Co^aij A. IMO S.^. lOQ. 

U. D. tt‘'urJtj \\ of ^mrashlra, a. IP57 a.C. IZfiff). 

15. ralhcNcoi V. Pdttiry A-Lirtt, A. 1B59 S,C. 33 N9). 

16. PfflTflyau V, Clopdl, A, S,G. 100. 

17. Flifiifea V, Charon A. 1*^ S.C. 9fi0 10641, 

10. Tro/an ^ Co. v. AhjfS^/’a, fk. lOSJ S.C. 20S, 

lOr Hariudm v. NitidaSl, 41 Cal. 072 (SSS) P,C, 

20, Vinkatfiwara v. Slseharl, (isai) 3 Mad, 3S4 PX * Tilakdkdri 
V. Kttho, A. 192S P.C. IK, 
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<c} Where the qtLedtioii involved is oqc of mixed fact and Eaw» 
the conatnicCioti qf a lease and the itifercace draivn frotu the 
fact ^t the perjnauent nature of the tenancy- had renamed ni]qne&' 
tioned far a very tqn^ jjeriod-^^ 

5, But the practice of non-interference in a case of concurrent 
aodLug^ of fact not a cait-ir&fSr rtilc and there may occur cases of 
such on uaasuat nattire as will conslrain the Board to depart from the 
practice"-" ^ 

Thus, if tloere has been o niljcairfaj^e of or the violation of 

sortie principles of Law of procedure, the Board might interfere with 
concurreol DDdmgs of 

^Miscarriage of justice- iu this contest meana— 

(a) SucB a departure from the rates which pcTtncaie all Judicial 
procedure as to make that which happened uot in the proper use of 
ihe w-ord 'jndicial procedure' at all; or {b) that the dndlng of out of 
the Courts is BO ba^ on an cironeoiis proposition of Iaw\ that if that 
prqpoaitiou be correcied, the hndlug of fact disappeaifi. In shortp the 
rnb -would not apply if, underlying the findings of fact there art 
quostLcms of law% qn which the Endings proceeded and on which the 
Courts imsdirected theffiselvca/^ 

On the other hand^ miscarriaKe of iiistice does not include_ 

ifl) Objections as to weight of evidence;^ or the appreciation o£ any 
piece of evidencep' having no quefitifin as to sicfim'ssfhddy of evidence.^ 
ib] Again, conc^ent findings qf fact would not be disturbed on the 
ground that inadmissible evidence os received, if the findings cunnot 
on any reasonable vEew‘ be bailed or d^ptndonl upon the tnadmisaihle 
evidence/ |c) Nor does it detract from the weight of ccmcurrcnt 
findings of fact that the Coarts have cotue to the aatae conclui^rdh upon 
diifcronl considerations/ 

0. In case of dtiUrgcutr findings on a question of faetp ou the other 
hand, the Court of Second; or filial appeal would ordinorilv atcuch ^eat 
weight to the finding of the Judge qf first instance wlio sees aud hears 
the nutn^ and is in a pdsilion to assess their credibility frtim hia own 
observation/ It ia true that a Judge of first inatuneq can uei'er be 
Lreatod cia infallible in determining on which side the truth lies and 
like other ttihunals he may go wrong on questions of factp but on fitidi 
tnatEera if the evidence as a whole ran reafionabty be regarded a$ 
justifying the conclusion arrived atp the appeal Court should uot lightly 
interfere with that judgment/ If, how'everp the finding of the Court 
(A first in.^tance is not based ort the impression made by the witness 
in the witness-box, but on inferences and n&snmptions founded on a 
variety of faebi and eircnmstnnces, the r^ht of the Appellate Court 
to review that infcreotiol process cannot be denied/ 

7. In case of divergent view's on the evidence, the Supreme Conirt 
niay allow the appellant to place the entire ciuflcnce In support of 
his conteutinuB/ 


21 r Iswar Copal V. Praiapmah A. ]fl5l S.C. 214- 

22. v. Rotneiidrj, tlSl48> SI m iP-C); Stl- 

V, MBftabir, (1951) S.CJ- 261 

23. Raui V. Khagcndra, 31 Cal- 671 fP.C.). 

24. T^dhari v, Ktskoprasad, A. 1^25 P.C. E22. 

2^r ThaJlur HarUiar v. Umatt^ (ISSfi) H LA. 7. 

L Roths V. Kaitanal Trust C&., (1927) A.C. Sl5. 

2. mbirnbali v. KojuefscfrB, (19461 51 CAV.N. 39 (P.C.). 

3. v. dumritnrliPiB, (1339} 44 C.W.N; 66 fP C ) 

4. -VUmani v. KhlL {1893} 20 Cab »47 P,C, 

5. Bank of India v, Chinoy, A. 1950 P C. 90 

6. MadKoUU V. Ofacial Ai^stencc, A. 1950 F.C. 21 |30)- 

7. AslaUc Oh ¥. .4rubbisffl, A. 1950 S.C. 597 (fiOf). 

16 
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I Art. 134 


134. ti) An appeal sbaU lie to the Supreme Court from 
\piitWHte junsdic- judfirtieut, final order or sentence in 

tiHjn f>f Supreme a criminal prececdinn of a Court m 

Coftrt in regard tt? ||ie territor}" of India if the High Court— 
CT] niina] matters. appeal reversed an order of 

acquittal of an accused peraon and sentenced him 
to death i or 

(b) has withdrawn for trial before itself any case from 
any court subordinate to its authority and has 
in such trial convicted the accused i>eTSon and 
sentenced liim to death ; or 

(r) certifies that the case is a fit one for appeal to the 
Supreme Court 

Provided that an appeal under sub-clause Ic) shall lie 
subject to such provisions as may bo made in that behalf under 
clause (1) of article 145 and to such conditions os the High 
Court may establish or require. 

{2) Farliainettt inay*^ by law confer on the Supreme Conn 
any further powers to entertaiu and hear appeals from any 
judgment, final order or sentence in a criminal proceeding of 
a High Court in the territorv'' of India subject to such condi¬ 
tions and limitations as may be specified in such law. 

Art. 134s CriminBl ApptJt — .^pnrt from appeal by spetiiil leave 
andf^r aA. 136, appeal win lie under the prcBtm Article to die Snprenie 
Court from finv judgment, finnl order nr Bcntciice in aay criming pjv- 
evrdings of a' High Cotirt. in the follnwing ihrec casefi— 

fO If the High ConrlK nn appeal, reverses the deciaton of acqaitut 
of the accused persoa and senlcuces Him lu dcufft. This wilt be a case 
of second ^ ^ ^ ^ 

[W) If the High. Ccjuft ha^ withdrawn for tnal SflG of the Criminat 
Procedure Code) to itself any case from a subordinale Court and, after 
rriEh senteuces him to deaih- 

iUi] Busidas the alMve cguws of sentence o' death by Ihe High Court, 
the High Court &hfill have the power, subject to mha to be framed bv 
the 5iipretne Cgnrt, to tertifii- any crimlnat case os fit fur appeal to the 
fiupreme Court, 


ArL 134 and i. 47bB el the Cr. P. C. 

In view of Art. 372 of the Consljtgtioti, the right of oppeal, if ony, 
under ft. 47dB of tlie O^jniiial Procedure Code must yield to the 
restricted right of appeal under .Art. 134." 

Art, 124 irtd 417, Cr. P. C. 

1. Art. 134 doe,s not pm-ide f<jr un appeal from a jtnlgmeal, final 
order or senleiice in a cTitinn!il pmceeding of a Court, if the High 

Conn has on appeal reversed an ordpr of tonvictiun of an nmiHcd 
pericm and has, ordered liiv Beqttitl4ih^ In orther words, there Ift no pro- 
vision in the Conatilnlion carTtSponding lo s. 417 of the Crittllruit Pro¬ 


fit In itft appIkalloQH to the State of Jammu and Kajthnilr, in article 
134* clause f2)^ after the wards ^'Pflriiansent tnay^*, tltc words "on the 
re^iaesl of the I^Ristatnre of the State*' riikll be inserted. 
dr Sheriff Y. Coi'rtidaii, A. lEk^l Mad. 1060, 
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cedure ixxlc- Sucti on order, chercfari:^ Eiml^ ±;iibject lu llie m'er- 
riding powers vested in the Buprenic Cnurt by ^n,. 1^.^* 

2. In tlie later ca&e of Qf Punjab \\ ^ihadi the Supreme 

Conn hati cjtpLaLaed the preceding staten^nt by obsitrvmg i\mt what 
wiis ineuat in the pteviDns case^^ ilmt lu nn oppeal by special leave 
by the State ai^ain^t a judj^ment of acqttilta] the State coold not claim 

c/ right to be bcerd an oncatious of fact. Tfie obsen^tion was 
made in connection witli seb-cU {aj and not snb-ci. (c) of art. 334 (1} 
and it not meant tJial a certificate ondcr ari. 134 {l) {c> ™id 

not be grained by tlie High Court where it aj^rmeef an order of acquittal 
atid yet TITIS of opiniOTl that a substantial qqcstion o£ law tatis iniinolvcd, 
particularly where the law declared by the Supreme Cemrt was in 
condkt w'ub Hie clecisjon of the Higli Court on the very queatiDn.^* 

3. In an appeal under Art. life, the Supreme poart won Id not 
Interfere w'tth an order of acqnittal merely for correcting errors of fact 
or 


^Judgtxtenl^ 

It means any decisioii which ieniiiiiaie5 a critninal proceeding 
pending before the High Courts and exclndcs an interlocutoiy order- • 


This expression has tbe same meaning in Arta. 133-4.^* (See p. 250, 
cnfeL 

In a criminal proceeding^ the following ore nof final orderf^ 

An order an a bail petition.** 


Crimina] proeeedm|. 

1. A criminal proceeding inclndca all proceedings which ara cabbie 
of bcina inatituled under the ordinary crmiinal kw of tba landi?^ as 
distingnished from militarv low.** But it is not confined to procredinss 
under the Cr, F. C." It Ls a proceeding which, il carried to its con- 
cluBion may res nit in the conviction of tht person charged and in a 
sentence of some punishment, such as imprisonment of fine.'* 

2. The Nagpur High Conrt has he3d^" that a proceeding for con^ 

tempt pf Court is Mot an ordinary crimirud proceeding, bat n proceediug 
whith is and of an imomatons nature and that, accordingly, 

no certificate can be Rranted under .Art, 134 (J) (jj) from on order by 
tlie High Court in sneb a proceeding. 

But the better view'" h that a proceeding for 'criininal canleinpt\ 
*,e., for puniTiiitiietit of a person for contempt of court i* a criminal 
proceeding" and the Sopreme Court has entertained an appeal Ircm] a 
conviction for eentempt, on a certificate under Art. 134(1) (c^x" 

Of tonrse, a proceeding for ^civil contemptia a civil proceeding."^ 


10. Afflie of M. P. V. H^mukrfshtui, A. 1654 S.C. 20. 

Tl. Nfotf of Pu-ftfab v. 5'fiadl Lul, A. I BOO S.C. 397 [3^9), 

12. SiaU of Madras v- A. IS56 S-C. 15S (fej)* 

13. Cf. Hori Ram \\ Finp_. A. 1^39 I-.C. 43. 

14. /enninj^ti'untl v. Oj?lckI R£C€ii'cr^ A. 1051 Slad. 1051, 

15. Nifam, hi ff, [\m) 2 x\f.L.J, 541, 

le. Mtads V. K. (1044) 49 C.W-K. (F.R.l 23. 

17. S. K, Guf^ta v\ A, 1959 Cat. lOS (h?9V. 

]fi. D, J. .‘Hrreavf v. L'flkn of Imiia, A. 3956 Funj. 1 f3>. 

19. 2iJtur V. State, A, 1952 Nag. 130. 

20. Cf^ tsmfnandan v. Jyoli Sarain^ A. 3956 S.C. 66 (S7). 

2L B. B. Light Ky, v. DL Hoard. .1, 1952 Pul. 23 [25). 
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No «ppui hrom rovona! of order of ooflriction 

Sqbject to the overridinj^ power of the Supreme Court, under Art. 
i?', ^5.™ “t proviiion in the ComtitEidoii for on appenl where ,i 

r«verted an order of conwetiun end acquitted 

Cl. ( I ) (e):: Condition# for exercw power under Art. IJ. 4 1 ] J (c) . 

««!;. esefrisc of the dweietioiMirv 

ppWM a t:emficatc nnder arts, 133 (l) {c) and 134 (t) are 

The certifirate must show on the face of \t that the discretton 
conferred w*b invoked and eserciied.^ 

2, The reasons for tim order most be apparent on the face of the 

C^rt «av be ia a position to know 
fflat the H)gh Coait has areLed ite nimci to the matter and also to 
know Cjwctjy what tho High Conn s diffienlly fe and what qnestions 
of law of outstandeng difficultv or iiupcirlaTtee the High Court reels the 
Supreme Court oujght to settle.^** e - e 

5 . If (he as dMided by the High Court does not involve anv 
such iiuestion, the High Court caimot, as a matter of coarse. certifV 
that the case la fit for app«l to the S«p«me Coart- iT a ^elliS^ 

^t inY 0 jve_B«y sach q^tion of low. then however difficult the (tocs- 

tion of face* mav be. that would not Justay the grunt of o certificate 
bocause tf Uxe Ktgli Court bad any douht about the facts, the benefit 
of doHbt must go to the accused!**-* ““cnt 

f A) When the certificate ef fitnevi ihould not be gnoted. 

(t) W cunoot be granted under sueb 
Co^*^of*T” Jd**-*"*'* ^ convert tbe Supreme Court into an ordinary 

Thas,"^^ 

iu)_A certificate under this clause should never be granted wheie 
j inTOlved was one of fact, however strong the feelincrs 

fiodinE® of fact requwe u reconsi- 

f . '* '''’"V' cf Judges about the 

facU. their duty iB to acquit. Tlicy cannot convict and then issue a 
cemlica^ beqi^ they cannot moke up their minds nbout tlie farts 

(c) The Judicial Commissioner of Htmuchoi Pradesh granted n n.* 

'r^ '"V"’ ™ ground t1,.a, siuV to The H gh 
Courts* ihc voniiTTnafticin of a sentence ot deaLh \& Mnemlli? v 

a Bench of two Judges at least, Jt wus fit ntid n«p|rthat 
should not rest With his own decision, sitting shiglv. Tlie Snu^‘ml 
Court held that the certifiente should not have been Kranted on^^ti 
ground, and obsened-'-ff in any particular State "h™ 
jBdicia CominissiiMier as the appellate autliorflv, and if tilt ra^firZ'' 
tioo of sentence of death has to be made by hi„,. 

23. P, V. RamkHihua, \ icsj ^ ^ 

Mar .Singh V, Alafc of U. P.. (ISSS) I S r r ™ 

24. Y. SlaU (?/ U. P,* A. IftSfi KC j ’ t-. 

J^tatir of U. P.^ A. Iftt* ji.Cr 4n (*fir3) * ■ - Si ^ .9iipi4^rr Sfngtt v 

25. Sidhfsirar v. A’Idlf p/ ir. R,, \ iftqo c r , 

1 . ^Wfc Prosecutor v A- flj i^d 

Kolii^tf V. Stole o/ //, p. (laM-ii)' 

Haripada v. SMt of It*, p„ figsgj c p’k" ^ ’■*^- 
|«.iitor Stngh V. SlJit Of U. p ^: 

Buladin V. .Stolr of V. P„ A, S C 181 


Jh 

4. 

5. 

6. 


411 . 
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down musL be fglkiwcd. The fact that there b not a Bench of 
Jtt^es as th the Hiyh Courts to deal with death wattn^ ^ ^ 

adcqnate ifTonnd eonverti^ the Sapieme Coon iato^ 

Court of appeal and coafirmatloji iti sdeh juaUers'',' 

!? * eertiliwte caunat be granted in the fotlowinK cases— 

TOlvU.'^' ^ ■nErrely the conatrurtioa of a particular sta^te is in- 

lKk'TiM5^* relates to a question of &«,' 

rtf nl,>^ the qM^ion is tnerely one of saffidtacv or credibiliiv 

of witnesses or reliability of the esddence, spedollv when ^Trir aw 

'^heie tlierj^s -beTa an crrlr 

admisswn of ^proper evidence without which the 
pJtStt propetly have bna arrived at.» 

a i« prweedinss under 

s. US, Cr, P, C., the prehnnuary order shontd be passed immediateiv 

°V'V' if there is anv delav ™ the ™n 

^e CoS^^JhrtHM t^.su order, such tfclay on The paiTSf 

** should iwt afiect the rights of third partiM,” 

.vi.kh”',S'£ ?.'”d A,:T 

rrfni? ""»"«» «f a* *•«» ™ 

,sf ^ Magfisttate tflofc cognisance of a case on a potke renort 

of a hkohhood of a brcacli of the ptacr,» ^ ^ 

" jndgmeni of acquittal has been toafimied by tlio 

2. Tlic grant of a rartificale tinder Art. m Oi r«} a not a niaiter 

^ esctrcUed after (wnsidering whit 
questions oflajv or pnocipk wtio involved in the cast^which 
should r^niiire tlie farther eoiisidcratlou of tljc Sapreme Court There^ 
1^. OTdimmly, Id a «ise which does not involve a substantial queiftion 
of law or prmaplc in the aiTirming jndgjneiit, the High Court would 
tiDE be ]usti£ed jn grauEu^g a certi£catc under this c£iuw.^^ 

(EJ- Wherv the ceztIBcatc ho gmitcil. 

L The ccriifii^te^ should ^ grunted mly where there has been 
essential prjncipteii of juaticc'* or there is u 
matter of great pubhu or private importance ; iti 6hort, the certiheatr 
granted miless there art £xf:^pt{oml an4 spc dal cifmm- 
^ra Fires, fhe reason is that Art, 134 inteada that citeepi in cato 

the High Courts in Uie Tn^pcctive States 
i^honld ord.LUBnty be the final coutEjs oif appeal in erimi^l iiiatttra.” 


7, Kala^iali v. Slate of H. P., (1053-4) 2 C.C- 
S, Ejnp. I. W. H. King, 53 Bom. L-k. 5^. 

Xhu^Aat V* of A. 1058 S.C. 32 

VI ^ V. JfviferLi&fld 

A. 1051 Hyd, 71; Kaii Prasad v, JJhafrp U9S\) A.Lr T 473 
IT. Jal Singh v. State, (1962^ A.LJ- 566; A. IflSZ All. 0Sl 
12. ^arayana v, Kesappa, A. lest 5dad- 721. 

Id. Cf. A/agga V. State of Rafasthan, A- 1&53 S.C, 17^ (J771 

14. PutflU prasasutor v, Gopalan, .A, |05d aiad. 67, 

15. Raffhtihans v. A. 1051 Pat- +37. 

Ifl, Slate of Orissa v. A, IB53 Orissa 360 (S.B.K 

37. Aiindler SiitgH V. State of u. P., A. 1056 S.C 411 
IB. KffJi fVdsad V. Stott, A. 1052 ML 630 

10. kamakanlila V% StoU, A. t057 Orissa 10 \U]* LK i. Airuoys V- 
fMion of fndta. A. 1956 Puaj. I (33. ^ 
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Thus, ibe qn^stion^ of law, UUtr aila, liave been held to be 

fit far a certifitste uDder Art. 134 il} UJ* in view oi impgrtaiice— 

(ijVVbriher &n Appelbiie Court at th« tinic of hcnring □□ appeal 
under s. 411 A , Cr. P. , i& ETiiiilcd t& go into ^-ntidity or otherwise 
o£ tl>e order graniiug leave to appeat by the trial Judge,*” 

dO The paint that tlie Mogs^trate decided under s. 145, Cr. P. C 
the qnc£tton of possessiao witis reference to title, iX such queitioo was 
not raised before the Higb Court in revisiun-"' 

BxamLndlioii of the accuaed in disregard oi tbe pruvi&tuiis oE 

3. 342 of the Cr. P. Code^ to the utter preiudiee o( his dcicuce.*^ 

tiv) \MieLbt:r tlie High Court liai^ a j^wtr to review or alter its 
iddgmeut in a criramal appeal, after the juOgineut has been recorded 
and a writ in terms thereof baa been issued/* 

iDierpretalion of the word 'oftiCTr' in the Preveutiou of Cornip' 

iko Act/™ ^ ^ 

(x'fj WheElier a person accuaed of an onence cousunited in a diar- 
trict which thereafter became Pakistan, could be tried of that oficnce 
in India after his migration to this country.*" 

2. Tlte following has been held to involve ci question of great 
prJraJc tniponancc : 

Suspension of Advocates frcnti practice or like disciplinary action 
against them, because there arc cai^e^ of great private importance 
couceminK the future career of the Advocate.* 

3. In the absence of a matter of outstanding iulpotlancc or of 
grave Lojnstioe, the mere existence of snlwtantial quesiions of law U 
nui sufficient to warrant a certificate under Art. 134 (I) (c)/-' 

The qucatton mny assume such general imparlance if, nnHng to 
a confliert of judicial npinipUp It requires an authoritutlve decision from 
the highcii Court In tbe land/- * c.i;., 

ia) Whet were the iogredientB of an ofience under s, 396, l.P,C,* 
(bl The proper conDOtfltion of the word 'officer ■ in the Indian Penal 
Code.** 

(c) Wlicther n conviction was void on the ground of the Afagistrate 
being disqualified uuder s. 5^, Cr. P- C/ 

4. Oil the Ollier hand* in the absence of a subslsiiirial [|uestioii of 
Law or principle involved in an affirming judgmtirt, the High Court 
would not be justified in granling a certificate, for, il the Riglt Court 
had no doubt about the guilt of the accused and cotiEnned the order 
of eoiivictroti^ there was nothing far a further appeal iq the Supreme 
Court." 

5. In exercise of the power under Art. J34 (e), the High Court 

lias to consider the '^caae^ of each of the accused individually, and 


20. In re Sakti fVJu, A. 19*1 Mad. 2L2. 

21. /ogdhari V. .4mfrilfa, A. lOSI Pat. 30,5. 

22x .Xrjun \\ Indian Unlarn^ ifi Cut, L-T. JIS; l^aai/ka v ^idlr \ 
lfl*2 H P. 5. ■ ^ ■ 

23. .Stoic of fluiubay v. A. 1951 Bom, 49 , 

24. Afonlrra v. Slalc u/ .Ij^Hcr, Ap 1957 S-C. 13. 

25. Ccpilrof ^Urtlt of India v. Ramnaraiii, A. 1955 S C 36 

1. tlaii pfofad V. State, A. 19*3 All. 630 

2. PisfcJlc PranceWlar v, A, 1953 Atad. fifi rfiSk 

3. P. J. 4lnsiayj v. Union of India, A, 1956 Puni i U) 

4. Rainakaniha V. ..Sfafe, A. 19*7 Orissa 10 H2i 

5. RuiPio V. StaU, A, ISSfi M-P- 2fi. 

e, Shymn Delia ri v. SloU of l\ a. 1957 B C 320 

7- RtJnifJu*flr V. Afatc of As$am^ A, 1951 As<;aiii U " 

S. Surtdcr Singh v. of r, x 1056 5 c 4 II 
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slioitid noi grant the certi&^aii: Jn reispecl d£ dll the accused where only 
llie case. r>| of ihtm warmats the issue of a ctTtiJjcult.' 

WheB to apply ^ 

Uader ihe Rales of tUe Allaliabad Higti CourtJ* an apytlicatiiai for 
a certificate of fitness aader Ait. 13^ (I J f^li nmat be madc^ cillwr befan* 
ot at the tinie □£ delivery of the judgment. 

In llie abseoce of suirb rule,—iltoa^b there k uo limitatiDU 
prescribed for an applicatmn for certificate under Art. I A3 (1) (c) or 
4 irt. 154 111 (rl,—njt a^plicarion woald ant he cntcriained aficr aa ia- 
ordiaate delay ^vliich is iinexplalried.'* 

Scope of buri&ff for corfj^cate- 

L Ill aa appllontian for certificate nxidcr tliis ctaase+ the Kigli 
Coart is solely concerned with the qaestion whether* on the judgment 
nf the Hifih Coart* any question of law or principle arises. It cannot 
reassess the evidence, coutc to its ow'a conclusion: diffen?nt ham that 
of the first Court, and then grant leave to appeal on the groaad that 
the findings were not justified by the evidence on record, \ cevti- 
iicate cannot be i^aated merely because the Cavrt which hears the 
application tukes a difierenl view of the facts froni the Court which 
hear^ the original appeat It ntust be shown that ihere was a ^ilure 
of jastict by reason of the misappheatioa of omission to consider any 
e.stabtiahed "rate of law or naturnl jastice.*^ 

AMiere one Division Beach haa disaiissed an appeal, .mother 
Division Rench^ dealiag witii an appticutioa luider Art, 134 I'U {c]i tati- 
noi examine the j^ouuds of appeal, as if :sEiti!i>^ tn appeal over the 
decision of the other DivUioa BendiJ* The certificate can be granted 
nnlv if there arc complexities of law whicii require an ohthoritatiire 
inter|>rctation by the Supreme Court aad not on mere qaestious of fart,” 

Procedure relating to certificate. 

1, Points which were not raised daring the hearing of the appeal 
before the High Court cannot be raised in an application for certificate 
for leave to appeal to the Supreme Court* “ paiiitrularly when it relates 
ta fnet^.'" 

2. After the High Court grants a certificate for appeal to thff Snpreme 

Conrt, tile High Conit becoaica /niichu and cannot, theieaftcr, 

grant a stay of further proceedings. The only remedy of the appellant 
Lti such cases Js to file the appeal in the Supreme Court as early as 
possible and obtain a stay order from that Coart 

DiKpoNil of an ■pplicatioP under Artr ]34(lMe]i. 

An application for cevtifiente for appeal nader tliii provisioti should 
he dispos^ of with thq greatest despatch,*^ 


n. xVar v_ state o/ th P.. A, l0iM 4A7, 

£0, Baiiif V. Harf. A, AIL 297 tmi 
Hr V. Jaisiral, A. 19M H-P- 9. 

L2. J?ijmaifedfiJha v, State. A, S^7 Orissa Ifi, 

iZ. Sidheswar v, Shie of R., A, 19i5S S,C. H3 1/451. 

14. jflirtjiw V. 5hi/e„ .A, tQ;54 Kom. 206, 

Roy V. A/a/u, A. 1953 fSrissui 266, 

Ifi J/arijhaPifcar v. Slal^ of M- P-. 1IS53^ S D.L R. 136 (Nag,). 

]7. R/JJff V. Stale of U. P., A, (954 SLC. 714- 
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Fana <kf Ordet- m kppliulioii for certifiute, 

1* The pr&pcr order^ stowing an apptlcation niider Art. S34 il> 
is not that 'Jcave to Appeal is granted*,^*'** hul that 

''a certi^cAte do is^ue that the case a a ht quc for appeal to the 
Supreme Court".*^ 

2. In view of the above obfiervation af the Supreme Coertp D^aai J+ 
oi the AUahabad High Court^" seems to be juatmed iu saying that it 
la not correct to describe an application for a certiGcatc tmder Art, 
132 iJ3) 133 UH*^) or J34 \A) (e) as an applJcatlou for ^'Icave to appear^ 
On such an application, the High Court fa merely called npon to 
certify whether the eonditions referred to in ilic Articles esiai or not- 
It ifi for the Snprettie Court to decide whether uppefil lies or not, rven 
though the Higli Court has granted a certificate. 


CertiSute not coEkdoMve. 

h A certLScate granted under Ar\. does not preclude 

the Supreme Court frain deteniiiubig whether the cwtifioite was rfghtiy 
gTinCed. In nthr^ words, the Sapreme Court h not aecessarily bcinnii 
to bear an appeal cn the merits merely because a certificate has been 
granted by the High Coart^ 

2. Jf on ttie face of it, the Supreme Court is aadsGed that the 
High Court lias not properly exercised its diBcretlou under Art. 134 i\) 
tc), the Supreme Court may either renut the case or cxerciae lUe dits- 
cretiun itseu/* and treat tfie appeal us one under Art. 136.” The Coun 
may aho dismis&^^-^^ the appeal bi limha Lf it Euda no sufficient xt&mn 
In interfere under Art. 136. 

Scape of ait appeal filed under Art, 134(1) (c^ + 


1. The Supremi? Court is not an otdiuary court trf criminal appeal 

tind appeal lies to it under Art. 134 olilv iu ^me specified Cases. In 
sueh cases, the function of the Supreme {^ou^t is not >o much to weigh 
and appeals the again, to find out the guijt or ittnoreuce of 

the accu.'i?d as to see that the acemsed gets a fair irfol on proper 
evidence.^ 

1,1) In an uppeul mider .Art. I34p the Supreme Court will not reassess 
evideuce and argnmenl on u point of faH u^hich did not prevail with 
the Courts below,’ Tlie Supreme Court would refuse to act as a third 
Court of facHj to set aside a coufiirrent finding of fact, in the atKenar 
of any reasoTi,* 

flff The Supreme Court would not allow' a question to be raised for 
the first timCp tu au appeal under the present Article, when it is a 
question of fad which has to be investigated afresh/ and which was 
not takeu before Hie Bench which granted the cerlificale.* 

2. Cn the other hand,— 

ff) Though the Supreme Court would not, usaally, depart from the 
practice of declining to rcasscs the evidence, it would raise n benefit 


IS. BaiGdfn v. Stale af U. F., A 1^36 S.C. I^l 

19. Govindlsl V. Stale af H\ JJ,. <1957) S.C. [Ct, Apo 6? 

20. V. .AfuJfelilqr AliigJt* A, 1957 All. S05 (6/5), 

21. Nar Singh v. State of U. P., .A. 1354 SC 457 ' 

22. BafqfTItt v. .Sttitc of U. F., A. 1056 S.C- 181. 

23/ Hdriffudfl v. State of IF. (1056) S.C.R, 630, 

24. SundCF SUtgU w Stale Of V. A. 1936 411 . 

25. Durj/Hirt v. SJifflIe 0 / Funfal?, 11053) se k 319 

1. Liwftmart Singh \\ The Slate^ A. 1952 S,C IffT iJM*.' 

2. Damadafati v. .State of 1\ C- A. 1953 g.C. 482 

3. Rfliiiieshu'flr v. of .d^jcun, H953) RC R iflfi 

4. yarayandas v. State of llA B,, a, 1959 s.C\ 
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doabr in favour of thr accused, whm the defence of ibc 

accused, wbich Ls a. rcaiiOiiBblc one, Li snpported bv two 
wil nesses.* 

|fl| Where the Cemrta belovp foend Uie acciised relying on an 

admisstox] of the accused which did uoE, in fact, exist, the pmper order 
the Supreme Court wvuld make is an order directing a mlieanngi after 
excluding the cansideration of the alleged admissioiL^^ 

(fif) The Supreme Court vi-onld Certainly interfere where there is 
a defect in the jmd^ent of the High Cauit whidi goes to the iwt of 
ihfc niattei, where one of the judges who sigricd the judgment 

dies before it was delivered, for, ^prononncemcnr or 'delivery' of the 
judgment in open Court is an esseniial requ-iremtnt of a judgment 
under the Criminal Procedure Code.* 

(It'} Wltere there is sneh an irregularity in the proceeding as can¬ 
not be cured under s. 5J7, Cr. P. C/*"^ 


Question of law. 

Tlie loUowiiig have been held to be questions of haw, n&i o£ faet^ 
in ridalidn to Crimitial proceedings i 

(a) The natnre of the offence dcduciblc from proved facts/ but not 
the respective degrees of guilt of the various accused/ 

<b) Wliat is or is not evidence*" or whether a particular evidence 
is adniis-srible,^^ 

(£} Whether B charge La valid under the law.^" 

\d) ;VlLeged severity of a sentence [Exp1, to s. 41 Bj Cr. P. C.j. 


RefiML of applieation nud*?- Art. 13411 )(€) - 

Notwitbstundiug the rcfasal by the High Court of un application 
under Art. 134 the accus^rd cun apply to the Supreme Court for 

special leave to appeal, under Art. 336.'*-^* 


135* Until Parliaincnt by law otherwise provides, the 
Supreme Court shall also have jurisdiction 
and powders with respect to any matter to 
whidi the pnovnsions of ajlicle 133 or 
article 134 do not apply if jurisdiction and 
poivers in relation to that matter were 
exercisable by the Federal Court iinme- 
coinintncefiient of this Constitutton under 


JurifdlcLiou and 
powers of the Fede- 
p3 Court Under tx- 
tiling law lo be 
exeiy^isablc by the 
Supreme Cnnrt- 


diately before the 
any existing law. 


Scope c| Art. 135. 

I. Arts. 133 and 134, being prospective iu their opemtion^ affect 
Only HTilta and proceedlngg institute after corumeuceiuetit of the 
Constitution. SuiL^ and proceedings instituted before tbe Comstitntloii 


5. Haic Sirigh v. J>taU of M. F., A. t953 S.C. JdS <471). 

6„ .^uretidm V. Stale of U. P., S.C.R 330. 

7. V. of Rajasl^tayt^ A. ISSfi S.C^ 174. 

S. Pr£in Nflih V. Stole of Delhi, A. S.C. 4 {S). 

9. Dliarpnart v. Slo^e of Puw/flb, A.. I0S7 S.C. 334 \32S}* 

10. Retail V. /-Jijp., 32 CAV.N. 

TIr AuMmdiilH V. Emp., 45 5^7. 

13. Noiii/UHairt V. EbiP+^ A, 1635 Pat. 357. 

13, HsW/ycidB V, Flute of IF, F.. (I65h> S.C-R. 639, 

H, Cf. A^garali v. State af Bombay, A. Ifl57 S.C. 5W. 

]5, Article 135 shall not apply to the State of Janmm and Kashmir. 
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are gQVwncd hf Art, 13S and XUit pre-C^nistitntiQfi taw dctertinuti tlie 

of appeal Irom decreed t^r ifcfilerrt paSHed Uicrein^ even tsioogh *od3 
decrees or orders themselves were made after coinnicncemcat of die 
CotistitatLoti. The right of appeal whicii I'C^ted in the paities at the 
iiistItnEioii of those suits or proceedings is not retrospectii-ely aifected 
by anylhing in iJic Constitution-** 

2. In the resnlt, an Appeal shoU, as of right, lie to the li^npzEme 
Conrt from the judgment passed (even after 26-1-50) in a suit 
iiLstituted before the Constitntiemp even thougli the value of the sabjecc- 
Tnattcr is less than Rs. fhni above Rs. 10,000 ,f-)p by virtac of 

the pro^'isfans of Civil Procedure Code iss. lOO-StO^ as they stood before 
ametidment by the Adaptation of Lows Order^ l£te0) read with the 
Government of India Act, I9d5 and the Federal Caarf I Enlargcrnent nf 
iurisdictlon) Act, 

•Matter'* 

This is a word of wide import and includes wsted riglits of appeal.'^ 

•Matter to which the proTirions oE Att. 133 or Avt. 134 do not 
apply^. 

finch matterSp e.g-, are— 

Petitbn under a, 10 of the Bombay Hcrediiary Offices Act^ 1S74-^' 

^■136. (1) Not\\ithfilandiiig anything in thi^i Chapter, the 

Supreme Court may, in its discretion, 
grant special leave to appeal from anv 
judgment, decree, detcmnnation, sentence 
or order in any cause or matter passed 
or made by any court or tribunal in the territorj' of India. 

(3) Nothing in clause (1^ shall apply to any judgment, 
determination, sentence or order passed or made by any court 
or tribunal coitstituted by or tmder any law relating to the 
Armed Forces. 

Art, t36s App^L br Uh#> 

{. NatwithKiandiD^ provision for regular nppeak from prc3cfedmg$ 
before the High CeartA^ iu arts. 132-4, tiierc may stEll reinaia !^me 
easea, wherp just me might require the interference of the Supreme 
Court, with deci^ioas not ouly of the fitgh Courts outside the purv^ttw 
oE the foTegoing articles, but also of any olher Court or triEiqnal of 
the land, TTie pow-er of the Supreme Court la gn&ut special leave to 
appeal from the decision of any C<Mrt or tribunal save military 
tribunals, is not subject to any constitutional llntilation, aiwi it 
cntiTely to the discretion of the Suprerae Conit.^* Srcwdly speaking, 
the Siipreme Court would exercise this power to give relief to the 
aggrieved parly in cases where the principles of natural justice hnve 
been violated, even though the party may have no fooling to appeal 
as of right. 


la, v, Svbbm, A, I9£^ S,C. MO. 

17. YfUappa.^pud4i v. Bffsangnjidu, n?»60) S.C. [CAI P 530 *^1 

to the State of joniidii and 

Orf=™‘l9^ Constittitioii [AppUcaticn t.i J, A k. 1 AniLudmcnt 

/SJ>^ Bun ft V. Einf'/nycss c?/ Rherai a, 1950 SC )SS 
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2, Uoilcr ihis .\rikk til* Supreme Cfiurt sIimII have ihe power to 

gT^ui special leave to appeal— , , . 

Id) from anv jadguicot, tlecfeei (icteruiiuaiiottt aenlence or uroe # 
li>) iu anv VdeiC of matter, ... t 

(C) pastsed or mode hy aity Couft or trihuiwt. m the tcmtofy of 

tildia. . j,. ■ I 

3. Arts. 133-4 felalt to civil and criiiiiiiil ptocetsdin^Si riespMtivcIy. 

If a proceeding is neither civil ivor criminal and i^s not involve any 
quest ton of const Uniioual interpretation (Art, 132), only way m 

which a poTtv niai" appeal from an order made m anih a proceMing m 

by obtaimng special leave of the Supreme Lourt itself, under the 
present Article.” 

Jurisdielioii under Art* 136 eaiuMit be bamd by statute. 

The esttraonliiiaTy power conferred by *Vrt. 156 
away bv anv legialation short of coasututional amendmeni.*' (-"“l"; 
siveness or finafity given W a statute to any decision of -J. 
tribunal cannot deter the Supreme Conrt from ciercising this jnns- 

dsetion.**’"^ 

General principles relating to the entnling oF special leave under 
Art 136. 

1 Art. 1% of the ConsiLtdticn vests wide di^ciioiiarv power m 
the Supreme Court which is to be .exercised i^nngly and 
tional Sises only. By virtue of this Article, the Supreme Comt ^n 
grant Special leave to appeal m any cau** "^■.“*''* 1 ’^- 
mniinal or otherwise, and from any court or Lnbuual m India. Ihe 
only nnifwtii standard that can be laid dpwii regarding thete vaneij 
oI Msw is that the power shall be exercised only where special cir- 
are shnwii ta . „_,i 

2. It 11 a diijcrctioiuirv reiitTve poi/^r conftETed ati t\ie Conrt ana 
rannat be SO eoni&lnied fli to muier a rc^lit of appeal to a party lAiierc 

'lito .1». .I» Sppr™ S"" 

Uie coucinston that n person lia* been dealt with iirhlfr^Iy ^® 
Coart or ttibunal has not given n fair deal to » 
lechHkol hurdles of anv kind like the firahty of finding of facts, or 
otherwise can stand in the way of the exercise of this power. 

On the oiher h.ind.— c-™™,.. rn..rt 

1. In the exerciM of this e.vtfaordmaiy power, tlw Supreme Co^ 
will not assume a jurisdiction whkh is not waireutcd ^ pr^sio^ 
of the CoiistiCution nor offer to mo vide a relief winch IiM been 
in the Consiitutiou, for, tliat will he tantamount to making legislntimi 
wliith is never ibe funcHcrti of the Court,^ 

Delay m l^llnff mpp1iH^aJ|iaii. 

1 . An npptieaticm for special leave iimsc be filed wi^in the Huw 
limited hy the Rules of the Supreme Court, llie Fact that the Petitioners 

2)0- A. Ift57 AIL 

21. PflrraJhoiilfflr v. RajlHuraft^ 5954 SrC- 520 .njiav 

22. PiiaferfiPdH MiUi v. Cpppinif. of h T., (l^l 1 S,C,R. Ml 

23. i?a/Jtrjiihp(fl v. A. t9iH S.S, .^12 

24. RalgarU }uU MflJj v. E^ijtcnt JSa 

25. Uflttjfe V. Empiayl^i fl/ filwrat .A* 3950 SXv 1S3 

*'^V. F. C- P. v. fi™)doyr«. A. IB59 3.C. 633 (MiK Statf of 
00irp[Niy V. Av 1960 S-C. 3&1. jiotci i c r ti 

3, JdPwrffluilP V, Thf ^tdlCy (t&50l S.L.R. 940. 
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b»d to collect tooncf from s larfe nimiber of persons wLo n'cre in- 
torMtod m the case, is not snfficieat fm- condouin? delae in filiiur ao 
application.* “ ' ® 

2. An intcodiDR aj^Ilant who lias not applied for or ohlained the 

^ ^ fl.tldi wto not. s "wor^ by wav uf 

c^la^tioii aa lo why he did not apply to the High Court and ^ to 
**^,^*^*1 applying to tlie Sopreme Coast ahonld 

nOE get speoial Itiye irom the Supi^inc Coart for tlie luero nsking.^ 

Where reli«f would bo au^mto^. 

J, Sp^ial leave to appeal wld iiot, as a rule, be glinted aiiert 

appeal Lad become academsc^ for insiaini^, wliero the relief sottgliC 
in the proceeding bad become nugatory owing to sQb^eoaent events ‘ 
It may, buwtver* be granted— 

WhuTu though the relief ^ght had become nugatorv, there are 
prononncenieni& in tbt judgment or order appealed against 'whsch wonSd 
affect the appellant Enbstanlialiy.* 

Existenec oF aitei^tiTe Temedy. 

The existence Of an alternative remedy, sneh as a hes^ters Patent 
appeal from the decision of a Single Judge of the High Court, is m, 
gronnd for taking away the innsdictlou of the Supreme Court under 
Art. 13^. But if this fact is brought to the notice of the Supreme 
CourE in ^^roper iima, it may refuse to grant special leave or mav 
even revoke a leave already granted/ 

Scope of appenf under Alt. 136. 

In granting special leave to appeal, the Court mav iiniMe 
special hniuations upon the smbject-inatter of appeal^* or the" malenaS 
lo be used at the hearing. But iji the absence of onv such limitation 
It IS open to the appellant to rely on any grouml which woctld !ia« 
been open to him in a case of regular appeal. 

On the other hand,— 

I- The ciministauca ehal an appeal has been admitted bv special 
leave doea not entitle the applicaut to open ont the whole case and 
contes^t nil the findings of fact nnd raise every point which conld hn 
raised in the High Court. Even at the final Ticarine, onlv those^inil 

^ ^^ leave to appu^ 

IS asked for. It wontd be illogical to apply two different stan^rds 
at two diOerent stagus of the same ?-«inQflTQs 

2. Tb!B does not mean that once special leave has be.=n eraated 
{an €X piirts mobon) reflncliotis cannot be imposed bv thi* ^ 

the time of hearing Uie appeal^ ^ 

4- In an appeal from an order under Art. 228, the Sniirpm.. r- .. 

not raitod in tile ^ 

4. Datj!ir.tltf<M V. .^aft of V. P„ A. I9i56 S.C. san ttjj, 

!■ '■ .A. I9E C.c. 3® fJSSl. Das T 

B. Lkief Coiirmr. v. Ra^luy .^bvnill. A, i057 CS au iV/iich 

I’ ^fy**** '" 4 ^ V' KisIHfritai. A, | 8 M S.C ' 

lO. B. £7. P. II ^ V. HrnpIiyy^^K, \ j^Sfl S rjtaE-s^' r 

i.aAfAnif, A. I960 S.C. 770 1 775), ' -C. 632 ffUS) ; HaltroFr v. 

IV yy«rkmtn, a, (OSO SC !■> rwi 

12. Md. OI(Oa« r. Stott of AuJhro, A. I9fi7 2^ ^ 
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^Any c«u*a or 

This eKpre^sJdn is of a very wide import/"* It covers proctiqdinR-i 
other than civil or enminat 

(f) Decision of a Court jji a reference under s, 57, Stamp 

Act;” or as. 1G2, I53C, the CompaDies Act/* or s. 4^, Cr. P. C,” or 
s, 6j5 tl), Inccme-tax or s. 21 of the Bihar Sales Tax Act;« or 

niniiLir provisions in the Excess ProSts Tex Act/* Busine&s ptofirs TiiJt 
Act, 1&47/* 

(#f) Order of tlic Court mider bs. 15-14 of the Le^al Practi¬ 

tioners Act;^ or s. 12, Councils Actr*^ 

Ar Appeal by Speeia] Leave in civil eacea^ 

L The Sppre me Court has entertained appeal bv Spccbt Leave 
from jad^ments in civil cases where substnntiat question^ of kw have 
been invf>U‘ed, while the mouetiiry test laid down in Art, 153 f 11 waa 
not Fatisied, c.g.. 

Whop the decree of the High Conrt in a snit for declaration 
that E deed of gfift executed by e limited owner in favemr of her 
danjjhter was not binding on the rEversioner was challenged on tlie grtiniid 
of a wmitig interpretation of the principles of the Mitaksbara Law' and 
of 3. 123, Transfer of Property Act," 

(i’O Where the High Court came to e wrong couclasiott fronj the 
evidence as to iioii-ecoc^ss between the parEiits of the plaintiff, thus 
making nn etroneonfi deciamii on n sEbstantial queatifin ^ law, the 
onEfttion of legitimncv being one of law in view' of the presumption of 
law' i^nlained in a. 112 of the Evidence Act." 

(iri) Wlaere the High Court erred □n the question of law whether a 
property bequeathed by a father to hia sons aud intended to be the 
ab^lnte property of the legatees or Bnccstral property in which the 
heirs of the legatees were to have interests," 

ffu) Where the High Court had allowed an nmendment at the 
appellate stage after the period of limitation fm* the snit had already 
expired. ■* 

iv) Where the High Court had diSTaLssed an appeal against an order 
refusing an objection under *. 47 of the C. P. Code, involving sub¬ 
stantial qnesHon^ of law/ or decreed n suit rejecting the abjection 
that it was botred under b. 47, C. F. Code.* 

Wlaere the decree in a snit for declaration of title and partition 
involved a substantial question of lawv viz., of adverse possession 
helwEcn co-heirs/ 


!2a- Prf?dpii .5b(gh. \\ State. figtSO) S.C-P^ 453. 

13- CA Bi^ard o/ Reurnae v, Fcnlra^l, A, S.C. 55, 

14. C/. R. E. S, CoTg», V, Sahara A, JPM SX. 2 13 , 

15. A. Sr Krishna v. State of Madras^ A- tft57 SX. 2ffl l-W). 

Ifi. Cf. hidia United Mitls v. ConifFir. of E, F. T., A, lfl55 S.C. 70, 
!7. Orfenfal Co. v. CoMimr. of 1. T., !l^) S-C-R. 49 

IB, Ra^Hntnir v. State of Bihar, iiflSBl SX.R. 37. 
m /, K. Truit V. Comitir, of L T., 119581 SX.R. 05, 

20r Cf. LaUt ^foljan v, .fdtwafe-fjrwejTflL A. I9S7 S,C, 250 r25l) 

31, Nageshwara v, fudges, A. 1955 SX- 223. 

32, Komla v, Baehulat, A. 19S7 S.C- 344 : (19571 S.C.R. 453. 

33, OtiJaklinf v. CfcfiwkiirL >SX-R. 424. 

24. Hrwnachaln v, Mumganatha, S.C.R. 343 

25, F. H. Fatil v. Palil, A. 1957 ft-C. 363. 

1. Ra/fJ V, Shanlt, A. 1957 255 !:257l i t.\9S7) S.C.R. 77. 

2. Raniainra v, NaBaparafu, A. 1956 S,C. 

3. Lnkihmi Reddv v. Lfxbfhiril Rfrfdv, a. 1967 S.C, 3H : 
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Wh»e a mk for declaration of the plainiiii'j^ status bb adopLed 
iSoii raided ib^ ba lc> wbetlier b widuw^i^ paw^r to adopt temii- 

Hales by reasou of ^itb^eqxLent cbotigeii in. tli^ faiuily.^ 

Wlicrt llic lli^h Coim bad iliatuis±ied in ILmiit^ an ispplication 
under Art, 336 for qua^liin^ an order of uti lodustHal Tttbmnnl aUegeil 
to be against tbe princijjtes of natnral justice-* 

2, If sncli sub^tiintial questioruj are involved^ the Court umy gjaut 
sp^dal leave to appeal ttuder Art. J36 where the High Court had 
rejected an applicatLOn for certiiicate cinder Art, 133 tO (^!i. e.g.^— 

(fl} Wllete the High Court llBd dismissed a pelilioq mider Art, 236 
in limine, without inquiring into the alienation of maJ^a against 

ttie Goveroment/ 

(hS Where the decision of the HlRh Court in revision aRainat the 
order of the Rent Controller involved a substantial question of^ law, 
viz,, whether ihe W, B. Preinises Rent Controil .Act applies to the 
premise^* in question,^ 

(c) Where the High Court had set o-^ide, un appeal^ an order ^of a 
Single Jwdge dismissing an application under Art. 226 for certiorari to 

S nash an order of a Labour Appellate TrjhQnal, oa the ground that 
1C order of the Tribunal was not without jurisdiction as the Appellate 
ISench llad held.* 

(if) Where the Nigh Court lias dismissed an application nnder 

An, zn * 

On the other hand— 

In the exerdse of its overriding powers under Art, the 

Supreiue Court will not interfere witli a matter in tlie discretion of the 
High Court escept in very ixscpilariai ca^es,' e,g,^ ta Uie matter of 
adding an unnecessary pBi^y nildcr O. I, r, JG, C. P. or of 

improperly demanding security ah a oouditiOn of deleUee under O. 37, 

r, 3,*^ 

Tbougb no hard and fast rules can be laid down in matteis relattug 
to the exercise of a discretion, the Snprenie Co art will iutetfere whete 
the iliscrelion is exercised arbitrarily, or Is based on a misuiidvr-;tanth 
tug of the principles that govern its exercised* 

IntnHfer^tacE- wilb findings of foot. 

The Court would not go behind tlie findings of Eict uuksa there 
is a sjuflidenl ground for daiug sod*^*^ 

1. It lids Imn held that there was no such sufEcicut tea!u>a^ 
tVliere the High Courts but for u confusion between two ol the 
witnesses, did examine with nrure the ‘ce^l evidence relating to the 
ulkged gift which was in question.** 

IL But the Supreme Court would Interfere— 

I- Where on the evidence on live record no Court could, as a 
matter of legltiraatc Lnfetence, arrive at tl» conclusion that the tow'cr 
Court haSr^* 


4, Gariotatli v, A, 1955 S.C. 206. 

5+ Pau/ali Buult v, Sri Rerwj. A, I0fi7 S C 37B i^Ai - 

119511 S.C.R, 220, ’ ■ 

G. CJ. B. I* CoTp, v~ tmiu^trial T^ji£^Hna^. A, I&57 

7, karnani J^ropfHiVs v, .4ugwi(ffir, A, 1957 S,C, 300 ! il957| S.C.R. 


S. 

9. 

iO- 

lb 

13. 

13. 

14, 


i.antx V. Fernandes, A, 1957 SC- m. 

Siwrtf/ V. jHdgrs of Hagt^uT H. C.. A, 19S5 S.C, L& (^51 
Hazla Begtim v. Anvar, A. 195fi S.C* 886 fS951 
^antoyh V. xAI<*cfJ .WKjjh, fl959> S,C,R 3^ lia/' 

Kfl»4a V. RMhulaf. A. IWT S.C. 4M (4Jai ; |6J7, gcR 

CnaUanalha v. Ramacberndrij, U95&fc 2 S C If an 
n hilt V. While, A, 1953 S C. 441 
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Wlitirc the two lowtf Coortft af ^ppeiat were under 5i niisappre- 
iLeusdon A& to tlie Undin^ uf ilie irial Copit of a lUiiteniil fact, die 
Sopfeine Coqrt will examme die evidence on the point, itself/* 

Applicability of O- 4Sp r. S, C. F. Cadt to appeaJi undtv Art. 13€. 

Tbc applicability oE O. 45, r. S, C. F, Code to appeab» under Art. iJd 
is restricted. Ordiimrily, when a High Court grauU a certiUt^tc for 
appeal to the Euprecae’Courts it the High Court which retains full 
control and joriifrdictioii over die subsequeni proceedings till the apt>«il 
is admitted. The jurisdiction of the Eupreoic Court beginE alEer die 
appeal is iinally aduutted, 

U^hen^ however, the appeal co'ue.s to the Supreme Conn on the 
streujs^th of a special leave granted hy it, the petshton is difierent. 
In sueh Cases ^ the order of the Suprcine Court Itself operates as nn 
aduii 3 .s!on o£ the appeal as soon as tJie cooditiooB in the order relating 
to security at deposit are complied with.^ In such a casOp it is not 
necessary for the appellant to move the High Court agaiTip fur a loriual 
admii^ioii of the appeal- As soon as ihG directions laid down lU the 
order gTontiug special leave are complied with, it would be ihe duty 
of the ftegistrar of the Supreuse Court to issue a notice of admissLon of 
the appeal for service upon the respondent. In default of issue of such 
notice, the appe.tlant cannot be lield responsible for Iflches^ in the 
prosecution ol his appeal/* 

InterfcVKUce with interlocutorf order in proecedinn* tmder 

Art. 2^6. 

Ordinarily* the Supreme Court would not iuterfete with inierlocu- 
torv ortlers parsed bv n High Conn in a proceeding under Art, 22^ 
while il is atdl putidiug before the High Court.But it would inter¬ 
fere with on interloruiory order in u case pendLug before the High 
Court where ihere ore exceptional and uiiusuqI features justifying suda 

iaterferenee, c.g,— ^ ^ . i.. t 

The High Court in an application under Art^ 23B brcmgnt hy the 
respruidcntfl made an inieritn order on 10-6-57 that status fluo unie be 
tuHintained.^* By a misapprrheriHioo of this order, the ISsdSt Coni- 
Int^sLoner directed that possession should be recovered from the ap^h 
Laot and given to the respondenis. The appellant moved tlie High 
Court for onaHhing this order of the Excibc Commissioner which, was 
palpablv wrong, High Court isBued a rule but re/uied to gratis 

an iiiicVfin dav of tho order direrting possession to be given. The 
^titiouer went'on moving pet it tons for vacating the order of possesBion 
but the Htgti Court could not hear these petltious until the Jong vaca¬ 
tion tn September, Ijecause no fSivision Bench could be consH- 

tQted lor want of a Judge. .. 

The Supreme Court found that the order dtreettng the appciLain 
to be dispossessed was without any authority of Law and al^ found that 
there was no incflt ill the case made by the respondent in the apph- 
cat\an under Art. 226 itself where the interlocutory order of the High 
Court w^as made. Hence, the iniertocutory order was quashed/' 

Fraciica and Procedure. 

The Supreme Coart wfll now allow a party to Rst up a ease uot 
made in his pleading and which was not nib wed la bg arj^cd hy the 
High Conrt.^’ 


15. 

16. 
17. 
IS. 


Ram Dn\ A. 1958 S.C. P99 


Aauvhal Kii^ort v. 

Shita fuft Baiting v. fftedkv ^Cc., (Ifk55> 2 R.C.B- 
A-agriidra v. Commr., A. ^ (4/dl ; fl95S^ 

Ulathatia Mattapt^a, A. S.C. 85 


HOGS}. 

ZAS (245^>. 
S.C.B 1240. 
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B. PriJie.ipl«« reLftliiig to jriat of ip«iaj Itiive 'm crimitul cu«i^ 

1. In a criminal cafc^ llic Sopreific Court will ^aut spedst Icavt 
Ed appeal dttlv in tlioflc cases where it is slmw’ii that exceptional aiid 
fbpeciaL cifcnni Mantes e^cist Or that sabtcienUol and grave injuilLte 
lien done or tJmt the CBSC in qneation prc^nts features of snfficieiic 
gravity to warrant a review of tlic decisbn appealed asaitist."-^^ It 
w'onld not grant sp^Utl leave to appeal on grounds which wonM not 
snstatu the appeal itselT that is, unless it is taoiiifest tliat, hi' a dis- 
rt|fard of the fonns of legal process or by violation of the piinciples 
of nalnral justice or otheTW'isCp substantial and grave in justice has been 
done-"* 

2, The Supreme Conrt granted special leave to appeal from the 
jndginenl of the High Court In a crtmmal case: 

(si ^Tiere the High Conn reversed a judgment of acqRittal and 
sentenced the acessed to transportation for life (so that Art. idd (11 {a^ 
was not appUcubie), and there w^aa a passage in thq; judgment of the 
High Court which suggested that the Cnurt had ignored the prcsiimp- 
t!on of innocence in favour of the necused.” 

(b) Where there is a aeirtous question of law affecting the founda¬ 
tion qE the cnnvicttoa+ F.g. —^ 

Whether the conviction n£ an accused under S. 120B^ 16 

mAiptainable where other alleged conspiratora have been acquiltevL"* 
(e> SlwcLfll lesTc was granted to the State— 

Where die order of discharge passed by a Magisbrate at the 
Instance of the Public Prosecutor, under s. 4W, Cr. P. C was set aside 
by the High Court on the ground that the Court should not have 
granted the consent to the withdrawal of the Pnhiic Prosecutor and 
it was contended on behalf of Lhe State that the view taken bv the 
Ifigli Court Was erroneous and was likely to have repercnsjSLOtis in the 
Stale beyond what waa involved in the particular case."^ 

3- The Supreme Comt does not generally Interfere with interlocn* 
tory orders, e.g,, order of remand-""* 

C. Principlvi governing diEposaL of criminal appeal on Kpaciaf 
leavA. 

I. The Court will not mterfere with indgmentB or orders of 
Crimmnl Courts, on apecial leave— 

{f) To assume a inri^dietton which Is not warranted by the othtr 
provisions oE the ConstStutiqn.'* 

(If) Wliere the plea of misjoinder of chargei is withont substance.*^ 
(iii) Merely to question a Ending of fact which is iu favour of the 
accused.** 

(iw) To examine the reasons for coming to certain conclusiotifi of 
fact;'* 


3. Prfiflin Siffgh v. The SlaU, (1350) S.C-R. 453 

13, mm Raj %\ StaU of Ajnur^ (1954) S.C-R. 11^3, 

It- Sodkn Singh v, Slmc PfpJa* A. I9M S.C 2f7| 

12, Mohfnder Singh \\ State, A- 1953 S.C, 415. 

13+ Nisar v. 5laf f of P-. 1957 S.Q. 366 : (1657) S.C K 

14, T&patidas V. State of Bdmbdy, (1955) 2 S.C.R 981 ' 

15, Slate of Bihar v, Ram iVur«h. .A. 1957 S.C. 389 : 

13 '3Tn ^ 


15a. Madanraf v. Jatameh^id^ A. I960 S.C. *744 

16. Janard^n v. The State, ri95E^5l) C.C. 233. 

17. Bhagat Singh v+ The Slate, [1952) S.C.R. 371 

18. Zabar v. Stfltf of £7+ p., a. 1957 S C 

10. v, StaU^ h. 1060 S,C. 7+ ’ ' ™' 


657 . 

[\m) 



Art. 136] 


^NSTITITTIOS OF i^DlA 


280 


[v) Un gfoutid of tui^iiakce pf a technical OBtnr^ which have nui 
occasipTicd any failure of justice,*^ Thus,— 

<£t} Ti^Titflhcr actian should be taken ander s, 19^5 of the Cr. p. C, 
is a uiaiter primariEy for the Court which hears tin; applicaiion, and S 3 
not a mattei- for interference bj tlic Supreme Court id exercise of its 
esctraordiimry powers midR- Art. I3e.” 

\U) Every error or omission not in compliaTVCc with s, 342 of the 
Criminal Proceditre Code docs not necessarily vitiate the trial, Hrror^ 
of this t^-pe fall within the ente^ory of curable irTc^jnlaridea, and the 
question whether the trial is vitiated depends upon the degree of error 
and upon wJiciher prejudice has been or is likely to have been, caused 
to the aecnAed^* i 

The Conn would set ilside the conviction whether omission to 
examine the ucensed nnder 3. 342 w^s tmi a mere teebnicaE error, “ 

|^f) It is not a snAicEcnt compllante with the aeetion to geiwrallv 
ask the acensed that having beard ihc prosccutEon evidence what he 
to say nbont it. He mast be qneEtiqned separately ubont each ttiate- 
rial circumstance whicli is in[enoi.d tt> be used aguirwt him. i'lit 

<mcstions must be fair and be couched in o form which an ignorant or 
illiterate per&on will be able to appreciate aitd understand. Where there 
is a violuiion of these prinCEples, the Supreme Court will inteiferc by 
special leave."*-*' 

Z. f>n appi?al by the State^ the Supreme Court will not Interfere 
to resnsciace a atale nniller, wiiere public Interest not Sfi Tc-qnirc,-* 

3, On the other hand, the Conrt will Interfere in cases of snb- 
*ilantinl injnoticej 

fO W\wtt the High Conri accepred a^ correct all ihe e-^sentini facts 
constituting the offence with w'hich the accused wais charged^ bnt 
passed an order of jU^nilfal on a misconception Us to the cUect of a 
decbion o£ Elie f^upteme Court.' 

(if] Wliere the Conn below had committed an error of bw \^hib:h 
constituted the very foundation of tlie offence, vn^.. upon the qnestion 
whetf^r iFifus rira was an essential ingTedient for conviction for coiUra-^ 
vent ion of cb 22 and 27 of the Motor Spirit Rnt LonLjng Order, 1941, 
pr^nulgated under r. 31 t2> of the Uefeooe of India Kn.lc 9 , 1939, or 
uned to consider the pka of private defence in the light of the ingre¬ 
dients laid down by the law.^ 

(ill) Where of ihiK: many items set nut in the charge under s. 147 
of the Indtuii Penal Code as cottstilnliiig the cornmem object of the 
alleged unlawful assembly, dispo^sesaion of th* coniplaini is the luosl 
important one, Et U iucumbent on the Appellate Court to record a 
clear hnding as to po^sesskin and its failnre to record it on the vital 
issue iu the case, without deciding which the question us to who was 
the aggressor could not properly and satisfactorily be determmeitp is 
apt to lead to tujusliee of such a serious anbstontial character as 
to warrant the interference of the Supretne Court, on special leave,* 
(iv) It is not the practice of the Supreme Court to interfere by 
special leave in the matter Oif punmlimeut impost for crimes com- 


lea, v. Slate of (rgiS4t SX,R. 475. 

20, I-^lrfKifnr Knmat v. State of U. P., A. lEhSG S,C. tS3 i7551 
2t, .4jpner Sin^ v. The State, A. I&S3 S.C. 7G. 

22, .Uachandee v. Slate o/ Hviitrabad, (1955) 2 S,C.R. 524 <53®I 

23, Tara Sinek v. The State,' fl950) S.C.R. 729. 

24, J?ui-ab Hariprasada y. The State, tt95tj S.C-R, 322. 

23. State of Bihar v. Nltalttl. A. 1960 S,C. 43 (5/1, 

1. of RilKjr V. .“ifFjpA^ A. tOsa S.C. 500 [SOT). 

2. .4m/ad V, The Stoie, [19S21 S-C^fS, 567, 

X Kaptldea v. The Ktn£, A, 1060 E.C, SO. 
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tniiied, e^Ecept in ea^c^ptiaiLal cases ii-henc Uie SEEitence^ irv 
hanh do not reoUy advaiic?^ tlie ends o£ jusiice. THem, i^oiigh 
the oScnce of blact-u]a.rkeEing cill^ for a t^rtaip aEncuini of screritj^^ 
yetp when a tiuhfitatitjjil seBceneE of impnsoniiieEiL a line _ of 

Rs. 42p30a/- ill addition to a yearns impri^imicntp for biaoL-iiiarlcetmg 
ill 115 bfirrelfl of kcrosenir od) hAA been awarded Hpeclall^' to a com- 
mission a^ent^ tlie inipOfsition of unduly heavy tmes which may ^ 
jnstihed to some ejctent in the case o£ prLacip^$, is not called fe in 
the case of couttiiissioo agents I,the Supreme Conrth accordinjgty, 
reduced the fine to -1^000/' in all/ 


with finding* of facl^ 

S+ In 8 criminal apj>eat on special leave the Supreme Court will 
Hut oonstitate itscSi into u tliird Court of fact and re^weigh tJie evidence 
which has impresBed the assessors and the Courts beiow.“ Ileuce, 

It wiU not intcrfCTc with the judgment of the Conrts helciw only 
4m RTonnd of credihility of witnesses, when the prosecution story ia aol 
/^ri>na fade incredible or improbahlCp^ or the alleged error of the Courr 
has not rcEnlted in a failure of justice.* 

2, On the other tiand, ttLOUgh the Supreme Court will not, ordi- 
iijfilyp took beyond the Qf arrived at by the Court below^ 

file Court wilf interfere— 

VVliere there has hceu in substance no fair and proper trial, or 
the findings of the fact are such as are sheet tug to the judicial con¬ 
science oE the Court.* that is, where the evidence Is such llmt no 
tnbnual conid legitimately infer firoiii it that the acensed is gni!ty of 
the offence.*^ B-g— 

[a\ Where the Courts below have arrived at a decielon cm the plea 
ol aJEW ia disregard of the principle that the atandaird of proof which 
is required in regard to that plea must be the same as the standard 
which ii applied to the prcrsecntion evidence and that in both ca.sis it 
should he a reaiJonable standard** or where ih« cinriim.^tflnce?i ^lied 
upon the Courts w^ere not iticonsistent with the innocence oi tlie 

Ihe Court below relied upon the rflii/«jleFn of a cd- 
uccused or the testiinony oE an nccoiuplice withont sufficient hide^n- 
dciit evidente in cotTOboratiou.** or where the Courts ImIow^ in coming 
to the eoncltision that the conEession wus voluntary, feiled to qotc that 
the prosecution offered no explanation why the C,l-P, Inspector kept 
the accused in ^rfflonj^td custody preceding the making of the con- 

feasioUr** ^ , . . - J 

(tj WTiere a finding of fact has been arrived at cm the testimony of 

a witness who is not a persou whom uny reliance could be placed 
and who was himself a parly to the preuaratton of a forged docunient 
in the suit and the Courts below Imvc departed from the rule oE pru¬ 
dence that such testimony should not he accepted unless it is corro- 
tjorated by some other evidence on the record^ a findiTig o£ that charac- 


4. 

5. 

7. 

5. 

9r 

10. 

lU 

12 . 

13. 


v. The Slate o/ FotHhdy, ( 1052 ) S.C.R. 172 . 

Prilam S(neh v. SlaU\ (1&&Q> S.C.tt, 455. 

.tfulfe Raf V. State of U. F.- A, S.C. 902 . 

Tars Singh V. State, tlKOl B-C.R, 729. 

BrEf Bhu^han v. Stale of U- P.« A, 1957 S.C. 474- 
MaHpadit v. Stale of W. B.. A. a&5& S C. 757 {7^9]. 

Mohinder Singh v. The StaU, il9S0) S.C.R. 

HaiiuiwaHi Vr of yiadhya F/adr^Ii^ g ^ 345. 

Ru5Jiudrii v. Static of Ma4iiVfl Pradeili, i'195^ S.C.R 52fi 
XtalJiiu V. StaU of if. P.. A. 1956 S.C. 5fi 
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Special leave if the ocher ciiewiwtaticw 
idMV^ie^7hf *n'n™n Srave wjusiicc has rtenited,’* ” 

fn« thif been aoUTicted aotwithstaadinir the 

case!- ^ tte 

‘‘ app^rs tliai the High Court hqs not at all aortied ita 

,, „ Hocustd Ims been convktcd tif murder without 

apprehend,t»g the in:e efled of a ,,Mcrm change in J ^ven 

' . atiitsscs ituuitfdiaieljr aft^ the occiimjojce and at tte trial with 

respect lo the tiainre aad chamcter of the oiieiicc.'' '* 

of 't'fh.'rii convicted of mivder ou the opinion 

of a third Ju^e (jq view of dulcrence as tg guilt between two TndiFesl 
who. again, has diaeruJ on the question of Sen^T^ Jodges) 

tennwi 2' * conclusion which is not 

tenable at law. e,g., where the accused was convicted for haviiiir entered 

d io »fthough the persons with wltonf 
itaiQ to hovL: conBpiredjr were acquittal. 

3. 'ihough the SuprCRte Court doe& not Ofdtnarilv interfere with 
a concurreat fimJnig of fact/* when the ImdiHg omits to notice verv 
important points m the accused's favour which swing the balance the 
Court mtit’ -’! Hi* ' '•** ib= finding stand.■» Siniibrlv, the Supreme 

«« the oonclusions reached hy the Courts ^low 

are so patently Opposed to the well-established prmeinlea of iudidal 
approach, as to amount to a miscarriage of justice.— 

Appeal agauiit acquittal, under *,• 417, Cr. P. C, 

J. Though in an appeal against acquittal under s, <17 of the Cr 
F L., ae High Coart hoi full power to review the evidence upon 

c™rt t.' fottiided. the judgment of the trial 

Cmrt which had the Advantage of seeing the witnesses and hearing 

t,” ^ onlv for snbstaiilial 

nna tompeijm^ rtasons.’*"" 

1^. tliv. Snpn-nie Court allowed the anneal 

ond rejfitorecl fhe jnd^nstiit of acquittal— 

(a) Where the ^'ssioas Judge had token a reasonable view of the 
case in acquitting the accused hi accnrdance with the nnaniiuoos opinion 
^ ihe assessors but the High Court reversed the order of ocouitlal 
rtlying^ upon Koin« nitnesj»-a ov^kx^kini^ the weighty comments of tlie 
Seijsiona Jiid^se upon th^ir evidence,^* ' 


^Ck' A. 1957 S.C. SOT: 

ij.L.K. BM. XhanAariamniod v, Siate of MaAtas. lagn tr Vw 
IS. /fdauFiidut V. Stale of tf P riavii " 

IS, Sfngh V. Siatf^ ^^^S0S S CiR 

tLt^“’sadh'^' A. 'igM S-C. <35 («t) 

Singh r. Slat4^ 0 / Pepsa, A. ]954 S-C. 27! 

W V. Slnle iff Hyiicrabiid, 1 SCR Ififta 

u I: lilis 1; , 

;■ '■ «■'■' “F'-'f- 1 S[ 

15 . XujAHlfrq; y. 0 / P. \ iftM 

Sarwan Singh v, Siai* nf a. f9fi7 sc ks7 lW*n 

R<i^an V, Slate iff A 1939 Sc tS t 

A mar Singh v. Stale ctf Punfiibs OSiM) S,C.R. 4IS t42S). 
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Where tlsi* aecu^ed^ charged of muTckrp repudiated hit ctmteirf- 
siou at the earliest oppmunlty as having been made under Police 
threats admmisteted to him at niglu whUe in jail ciLstody and there 
was evidence to show that the Police had access to him therci and 
there was nothing to displace his btalement tliat he was threatened^ 
the hading of the Sessfans jodge tliat the cpRiessioty ^^*0* not volmi- 
taiy in character was fair and reasotiahk but the [ligh Cottn Imd set 
aside the t^dcr of acqulttjii^ without any compellmg rtason.-'' 

3. On the otlier handp the Court woatd not exerdic this power to 
reopen a stale matter^ ^-K-n to nnosh an order of discliarge in respect 
□f a statntory ohence wluth is alleged to have been committed several 
years ago,** 

CoiuidenlMzi of o^ldenee by Supreme Cmart, 

L Where the hnding of fact hy the tltgh Court is pervCRe or 
Limde^nnte and has resulted in a. misciirrt^c of Justice^ the Supreme 
Court may itself hear the appeal on the evi&nce, instead of remanding 
the case to the High Court for a reconsideration of the evidence^ where 
the latter course would lead to unnecessary delay or hardship, <,g., 
where the appellants arc under a sentence of deathr"^^ 

2- But wiierc, in mating a reference under s. 3ff7p Cr. P. C-, the 
High Conn failed to consider the entire cvideiice as rnjdired by aub- 
sec. i31i of that sectioni, the Snprenie Court remanded the mattEr to the 
High Court for comphance with s. 307 {3K instead of ciamlning the 
evidence itself.^* 

Fnetlee and Procedure, 

Ir The Supreme Conrt would not allow n new point (which w'us not 
taken before the High CourO to be misefl before it, unless It is a qaev 
tkui of pure 

W^lether in a case tTiable by a Conrt of Session, the Public Prose' 
Cutor Can apply for witlidraw'al at the commi Ltal sta^e- " 

2. But quES Lions which, if admitted, would rtecessUote a retrial, 
that the eKAuiinAtion of the accused under a. 345 was inadequate ot^ 
misj.oiuder of charges,* cannot be rabed for the first timep before the 
Supreme Court in an appeal on special leave. The same principle has 
been allowed In an appeal from an iiiconie-taK proceeding where to 
admit the new^ point would mean a reopening of the entire assessmi^nt 
proceeding,* 

3. In an appeal under Art. 136, the Tc&pondeot cotinoLp witlLout filing 
a cross-objection, attempt to support the judgment on grounds which 
have been fonnd against him.* 

[>. Pnneiplcx reUtiDg to appeal by tpecliJ leave from deelimni 

of tnbuisidi. 

(A) h The Supreme Court will irui allow an appeal Irom the 

20. .-ilicr Raja v. of SattrashiTa^ 2 S.C R 1265 

5 L Stale Of Bihar v. HhaiaL A. 19©0 S.C. 47 . 

22. /utnnidn v, of Bimjab, A. 11157 S.C, 469 rf72lr 

23 . Cf. f\itidnrdFtg o. Stoit of tfydorabad^ l SC-R. IU 63 ' 

yiadtandcr v. SMo of ffvdrrflEwd, [19651 2 S.C.R, 324 j53o> ' ' * 

24- Ramynit v. State cf fSfJwr, A. 1957 S.C. 373 (373), 

Stale of Bfljiar v. Rain Nartsh^ A. 1937 S.C. 3ft9 ; jiasT) 

1. 3/ojf!b V. State of TF. B., A. 1956 S.C. 536 i54i). 

2. Mandat Singk v, -^fafr of M. A. 1957 SC 199 

3 . Indennawii v% h T. Commr., A. 1939 S.C. g 2 (m ' 

4. Baru J?flm v. PrUJflTtfri, .A. I&59 S.C. 93. 
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decision qf a qqasi.jndictal tribuikAl in ihe exmise of ita 

tHe dutumurtiiiioii tBc trilnuial lias not hi^n 

(«> Ttel th^ doling ' 

SLTliJ? e“,r“r 

.hi. i?M.i?ij?is sr%.”ir 

Conn-‘ '* JJ^und for tiiferfcremc by tl!^ SuJ^^e 

TribuMl^chinlif I*«l J-ifnied by only nvo members of the 

iriDbnii] tboDgh u ongmidly consisted of three nersous and iTu. 

nT'5£tH“i? «hr« ^^rirflc^ho%U?u1^ 

pronded that tl obligatory uppn the Govemincnt to fill th#s 

c^s '.s:^ z.‘sr^^zzt£ Si’ 

professional miscotidnet. the Supreme Court woEld not ^scalSiie on 
tile merits this concarreiit findi^ of fact * rr-ejcatnitie on 

wthe question of inrisdirtion' is not o. pure question of 

r^Pse ^ ^a»ot\e*anow^^ 

fL h!!' ■ **" ““f*;* *'n"i J'" an appeal to tbe Snpreme Conrt from 

“ " hBbour Appellate Tribonai ‘ ^ 

roHi drUfonT' ^ ^ detenmoed on r»ipM(at 

cffnsfderations as. iJisistignisihcd from ubjcccjve dau/* 

to SriiMoi spetisl Jca« 

tnbunnls, on the fol lowing groiinds^ 

or in e.c«s'of 'iLiSrclion/e^,^"''^ "*“ jnri^diction, 

l«..,fnd "*', Tribuiiiil aitowed a material anwudiiient 

\S ll forTrjA":*"^ ^ li*P««lltntion of tte pl^ple 

.\Git Jor prtfrcnling an elt^^Lioa petition-** ^ 

Ji^ii'of Tribiiiiol entered into the rwimiihlc. 

"^lya Ac'™ leurd according to the provisions of the Rail- 

liv the originallv fixed 

llicilt u.^rSirrs “Uo* ■'* iiStensirn. of time by Govern- 


(ISSO) S.C.R. <59: 


fiesfrsif'ccf '■ ''/ 

{1058) ^,C, JC.A J6a;£iSl 
AY^Fnifj rf-rtiiir Ca. \\ Pirlt/ab [nduitrial Tribnnai, (1057) S.C-R! 


7- 

;JS5. 

S. 

S.C.k. 

5. 


Lai 


Pffftr Chond, As 




SsC. 425 \4S3y : (ia57|i 

Pm Batik Emftioy^eSt A, 


A/d Ha k 
.=575. 

rirfa^ ifanft Lid 

1&53 B,Q. 431. 

in' ^ri*^*i**s j ' timpJoyees' Un!ou, A. tflfiO S.C. flaS 

0. Horlfb Clmndra v. TraofcL A. i9s7 S,C. + 4 t i-#55|. 

'h i' i-igni Ry. v. ff, Jl_ Sugar Mills, {|9€4t) Sc TC \ 347.57T 

sc sis .Ve«nV-tnrf,.g K t; iraic:^ ^ 

12, of C. T. Co. V. C. Co., A. 1957 S.C- 7 S (SJj. 
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{Itl Wbtri: it failed to exrrdie a |;utent Jnrisdiclion or 

did not pi'i-farm its dqty under the laWp^* dr dt^elin^ft Ip exercise it* 
jnrisdlclion npon an erroiieons view of the low.** 

\iii) Wliert tlie TribonHl misdirected itself upon ;i tuatena] question 
and proceeded upon a view of ttiingSr^* 

fn'> Where a Tribunal acted in vtolariort of the princtpfv- of 
natnrat in^ticc.** £.g .— 

(o) Where an Income-Tux Tribunuli in making an a&sfri*iiicni^ 
(a) acted not on materiaL bat on pore pne$it and 5 U'ipicion+ {b) did not 
dJ^lose to the asi^esAce what ittformation had been supplied to It by 
the Department, (c) did not give to the a^'^ssee aity opportanity to 
fehdt the material famished to the Tribunal by the Department, 
(d) declined to take all the iiiaterial that the asseasce wanted to prednee 
in sapport of his ease,** 

[b) Wliere a Sales Tax OIEcert dEabelicving the re tarns filed hy 
the assessee, makes an assessment on any figures oE gross tnmover 
vrfihont giving any basis to jUBtifv the adoption of tliat figure.** 

fv] When the order uf the Tfrihunat was %*ttLated by an apparent 
*rrdr of lawJ* 


Some uistaBH* where the Stiprame Court has iuterFered. with the 
dvei lions of Indiulna] TribuiiBb^ 

The Supreme Court has, on special leave, set aside the orders of 
TnduF?tiia1 Trihanals oti the following CTonads, inJer alia : 

l^^Iere the order of the Tribunal was without jnrisdfctiouH 

is.g.— 

(I> Where the Tribunal directed the payment ol costs of a party 
in fldt'ijafii by the other party^ irfesptetfvc uf ihc final result of the 
proctedingT^ sudi order mot being warranted by s. It i7;^ of the Industrial 
Disputes Act,** 

[if) Wiierc the dispute whrch was referred to the Tribunal was 
not an * industrial dispute* within the meaning of the Tndti&trial Dis¬ 
putes AtL**-*^ 

(EffJ Where tlie Tribunal made sn awnrd nn a matter not included 
in the refcrcTiee. ** 

{(v) Where compensation was awarded under s, 25E [iili to work¬ 
men of a V'leparate establish nienl".^ 

(b) \\*hcre the award (aayp dtrecting payment of iKmasl aiade 
on att arbitrary bosis,**’^" conlrflfy' to settled pnnripleBp^^ or the principles 
of natural jnsfcice,* 


13. 

14. 

1 

15. 

17. 

lA. 

1^. 

30. 

23. 

JlBl. 

33. 

34. 
3£. 

1. 
la. 

2, 


Rafkdshna V, fibmd, : 10541 S.C R. 913 . 

D, c. ll'orfej V, nhrangadhum ;ifwnrirffaJffy^ A, |fl®!^ J27f 

V. Dffl Chandra, np5Sl S,C,.\. 41. 

D. r, Mitts V. Commt. of f. T.. n952-54} 2 C.C. m. 

fiogliwbar V. JSfnJc of fJthar. ^lOMl SC,A. ^ 
ettrks 0 / C. T. Cff. V. r. T- COr. A, 1957 S,C. TS {St). 

Ptinfah ^atJofial Pflulf V, fndiirirtaf Triftaiwh ^1959) S.C R. 230 


Nffmipapfrj Lid. V. Induftriat Tribunal. flBSTl B.C.R. 7M 

Calcuffa fi, Sm CtwpH. r- C- ft, R-, Tl'^iwh'c rj-' T^nfoil, A I 9&9 S C 

.-E^JOffaled CemcFiJ Co, v, IForfcm^tj, a. IP60 SC w 
Tata Dfl Mitts v. fif IT^mrlfia/H, A. S.C 10^' 
fmciffln ffapiEC Ptpp Co. V. Their Tf'orinifH \ lusu Sr inst 
R^^rkfftfn v, Tfa S.C.A 

Crompton Parkinson v. fts n-'r^rfemcn, A. 1950 S C lOM .'raaj. 
B. Cr P. W. V, Employc^s^. A. 39S9 S.C, R33 , 



Art. 136] 


SHO&I-ER CONSTITUTION OF INDIA 




th. ^ “ ««ct«iap wi.hoa, adverting to 

Labcmr Appellate Tribuna[, acting npon a theory of 
^iikl justice awoj^Hi ^boflua’ to workers vrho had ^tribntcd to the 
^ 7t?!ko5 employers by thdr own acte of indis^^^line a^d 

p.biS? SS"t.*„‘'“.'^“.°L &a!“'' 'f• *““'”1! 

-~S:f olirt.w^^iSrsi.^r’'" 

I, Where the Appellate Tttbujial had no juri^iction CO Tccett'c a 
Artl’^is^, *■ ^ Industrial Di«pat«» (Appellate TritmnoU 

(MW “■ ‘dianiissal* Ttrithin the aiean- 

a rivht "tA >.♦ because the employer had, Id tlie circumstances, 

bnaine^, wh^ch was etcercbed betm ^dt and the 
nft Whe« ^ was dae to such^ doeure.* 

of Taw. deciswo rf tbe fribtmal was vitiated by an enor 

„ Labour Appellate Tribuaal, {atetferlnn 

dmsTon of the Indualrial Tribunal was manifestly erroqeoQs 
-on a qnestion as to remstatenieiJt;' bonus; or snspcnMoii.' 

of Tribunal interfered miih the deciiion 

^ *” absence of a substantia] q□cation of 

or on o^rtTJJieoii^ crnisidetHtions.^" * 

r„ ,L Appellate Trfhimal had not Erected its mind 

Ip the real que&laou to be decided on an application under s 22 of the 
Indiutrial Hisputt^ (Appellate Tribunal) Act and passed an order on the 
in/ttttke " jrrelevant flndttis nhich had resulted in inatiiim 

Some rtstaore. whe« the Supreme Court ha, interfered with the 
DcciM-iaas of the l&cocne^Tex Appelleie TribunAj, 

1- The Sdpremi? Court has interfered under \rt lUi with ¥h^ 
decision of the Income-Tax Appellate Tribunal where— ' ^ 

—. Ulhde an aMesaraent agaiiut the principles of 

natural ou pure btic 5* nnd sn&picifln."'^* ^ 


3. 1 Paper .l/lXfj V= Their A. I&59 S.C. IMS 

4. j>/«rr AfH/j V Hfuzd^wr A. I'&SS S.C* ITO ti7^ 

5. ftaf KrishHn y. Binad, A. JflM S.C. 2Q2. 

ri. .Ri^^Jdrdj he Facitfry v. Workmen, f[9i57i ft.C R 14JI JJ^Ii 
7. Bum & Co. V. Ejnployees^ A. 1067 fi.C, 38 (Wi, 

0, Baretda A/wn^ff^uhfy v. Warkmtn^ flftSTl Spr n 

fl, Rarij^ur iToihfry v. A. E.C. 833, 

10. R. /e Mills y. Their EmployeeSf A. 1957 S,C. 370 
I I. Traefars U4. v. .^nyeed, A. im S.fl um; F. L Coal Co v 
Mtikherfee, A, 1969 SrC. 1222^ Slhiva Glass M^^i^rks y Thf?f> W^keZ' 
A. 1959 E.C. 1236. 

12. Mjrif MPls \‘. Snti yfilts Ma^ce^r ffiifun, fl955ii l S P ti Afli 

iJrtflJl. mi 

13. RJi<;?fU4i T, Briittandan, A, Ifts? s.Q^ 1 (51. 

14. Omar /^alay v, /. T. CGriPMlir.* A- 1659 S.C. 3238 
35, V. C. Miih V. Cfffwmr. e^f I 7",. nSW) S.CR, mU 



29 a 


sMO&TEit oDNsrnrmoN of inpia 


(Art, 136 


(fl] The de^^iAioa of the Tribnnfll is not liupfHfted bv any eHdenee 
wluitever, or iiho’Bfs that the tribiaiial did not apply it;^ tiiind to the 
cvideiitce on the record,** 

2. On the other hand^ the Supreine Court Ims refund to iaterferep 
Atider Art. 136— 

W'^here the appellant moved the Coutt mider a. 66 (2> ui the 

Income-Tas Act, and after the deci^ioii of the High Courts dismuAiug 
the application had bccoirie fiiiah appealed to the jiupreme Conrt atiiler 
Art. ogfiiD^ the order of the Inoome^Tasc .\ppelEate Tribunal-, on 
the Same groands na were taken befoce tlie High 

Some initaiieet where |Ke Snpireme Court bu interfered with the 
deculou* of Election Tribiuial*, 

iA} The Supreme Conrt haSr nmler Art. t-36p set a?idc orders of 
an Hleetion Tribunal on the following grQuttd#^ Inter al-ru : 

I a) Where the Trihunai acted u-ithout iuriedictiaiip e,g.^ 

(A In allowing an ameridment. not fiuthoriscd by s. 83 13} of the 
ftepresentatioii of the People Act, ig^l^* or O. VI, r. 17, C- P, Code,^* 
ffO In iiivnlidattug the election of o cnnilidate on the ground that 
a ndminaiiuii Was Invalid where the statute did oni make it invalid,"*’ 
(HA In rejeeiing an election pethrlon as iinieNbarrcd where it wis 

llOt.^ 

(bj Where the Trihanal arriyed at a Ending of fact w'ithout apty 
fvti^^nc€ tit all, e,gr wlietber a person bad been ^employed for pay^ 
iMctit* in ctfiiiiection with an eleetwn,"^ 

(f} Where the decisinn of the Tribunal vns vitiated wuh an error 
on the face of the rtcordi c-g.^ 

Wlierc an Election Tribunal wet aside an election upon an 
e]T□n^^Cla!l view of the law, c,g,, treating the tnftTidatoT>' prortsiou of 
s. 33 (1} of the Itepresetitatioii of tjn? People Act, 1^ as a "teehiiical 
retjnirensent'or making a wrong application of %. 133 IT} of the 
Ftepresentation of the People Actp 195 h** 

Lnterfevenee with w Suilitfi^ of fact. 

h When hearing appeals under Art, 136, tVie SdpretitE Court does 
not sit os a Court of [urthcr appeal on fuct*^ attd does. tioC interfere with 
Endings given «n a eonslderatioti of the end^nce^ unless^ 

{u] They are perverse or bosed on suriniftes and conjectures, not 
suppi^rtctl hv any evidence an record.®*'* 

lb) They are based partly upon admissibJc and partly upon in- 
admi-^^^iible codeiKe,^* 

((■> They nre based upon a view of the facts which ran not be reason- 


16, rtouf»dara/fflu v, Coniinr^ of 1. T.. [I6S8) S.C. !C.A, 4H3 “^7], 
n, Chimmonlall t, I, T. Conimr,, A, 19^ S,C. 2m t2S2],. 

18. tfarlsh r. TrfleJti, (I9,T7> S.C.R. m {392, 

19 . Dludbaiidhu w A. 1954 S.C- 411 . 

20. mfindtr V, KofWtlh S,C,k. 2D8 {2U\. 

21. Hariih v. Ttiloki. imi) S,C,R, 379 

22. Rotton V, .lima Rum- (19531 S C A. 654, 

23. K. C, Deo v, RagUitnath. (1959} 2 S,C.A, Sfig, 

24. Lnh-haKd V. Comnir. Cf /, T., A. 1959 «t.C. 1295 r/2?5l, 

25 . -C/. Rugbubiir V, 0 / Rihar, iiflftH} S.C,R. 37 . 

h Dhorangadhora CUernicoi iVmks \\ Stole of .^uiFr^rhEra U 056 i 
,R. 152 1762L ' 

2. Plnaticmcf^u v, /udirpirijn?* A. 1954 !4,C, 4U 
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ahly cntertatiied-^ in oth«r W5n3&^ tfic conclu^iomi im finnh tliat no 
uribiiiijit of reasonable and unbiassed men could resriied-^ 

i.d) TEie coi]c3tisiqiii» are sacii that no person acting judicially and 
properly instructed os Ui tLe relevant I&w could liave reached,'^ 

i€) ASliefe tilt diidfug ii orbilrarj' or is arrived at in violation of 
tlie principles of justice.* 

i/]| Wtacre the Tribunal Jms spoken in two voices odd giv^en iH' 
consistent and conflicting findings-^ 

\g\ Wlitre the nndiug is not tmscd on any legal evidence and is 
wIioMy tnLonsiStent with tlie motcriol on the record;" or is based on 
conjectures/- * 

tVhere the Ending of fact is based on a consideration of materiul 
which is irrelei'ant to tlie tn^uLry; or partly on rekvsnt and partly on 
irrelevant isiatcrial and it is itnpossinie to say to what extent the 
mind of th^; Court was affected by the irrelevant matcrtfll/’* 

Beyond thlsT the t^npreme Court will not enter into the Mundncjs 
of the fundings made by sadi a Tribnuah* 

Z. The Conrt thns refused to review the decision nf the Election 
Tribunal on the following questions — 

[a] >Micri the candidature comnicnced In q particulnr case/ 
ib} Wlieiher the improper rejecrion of u nottiirLation paper mute- 
riuEly affected the result of the election/* 

]c] UTiether a patticular sum paid at the time or on the eve of 
elertioii wafi a donalion^ an act of charity or an election expense/ 

3, Similarly^ in tlie case of an Industrial Tribunal, the Court has 
Tefu=-cd to interfere with. Endings of fact on the following pciliits> 
inter alia, where the finding was based on the materials on ritcord : 

Whether cerLain employees were 'workmen'/" 

4r On the other hand^ the Court would Inlerfere with fl Adding of 
fuel airi^^d at by a Trlbutial where it is based on an error of law^ c,gj— 
(a) \STiere an Election Tribunal found tlwt a business was a joint 
'familv business, acting on the presmnptioii that a new^ hnsmesa started 
by the father is a ioint family business fw'hilc there was tio such pte- 
FiumpCjoU it! laW').^* 

^Tiribanar. 

t. Thk temi iiicludea not only 'Coorts’ but also qtto-si'judicial 
tribrnhals whioh have the 'trappings (if n Court\ hroudly speokingp the 
jurisdiction of the Supreme Court under Art, t3d (El to entertain appeal 
by spec col leave extends to any Lribnual agai nst whose dceisioti the 
Court has the juri*ilection to issine the writs of c-erj/nrorf and 


3, PfiSffd V- /.nrlihf Ham,. A. lOart S.C. 68i6. 

4. d: C. Mills V. Comwrr, o/ t. T., ilfl53-H 2 C.C. (l^Si | 

S-C.R- Ml : A IftoS S.C. G5. 

b. P\ S. Milli V. AfUTdoijr 1^57 il 02 \. 

6. Ma€n?ptilUi V. MacropoUo, A. 1P5S S.C, 1012 

7 , rs mar AO toy V. CiTtumr. Of f. T.. A, Iftsg S,C, l23fi {/24d). 
fl. [yhivaflai V, CoMimr. of L Ar 1955 S.C. Til* 

9. fvhuEirr V, Afauna^teoiui, ilfl55i 2 S.C.R. 4GP 
JDh^ A'Bremfrd V. lyaltp, Il9&7> S.C.R. IT9 (J®S>. 

11 , pliorangiJdbarii rhrm/fol IS’orlfj v. .^lofc of .^oJvraJhEriJ* rt957> 

S.C:k. 153 il64L 

12. rhaHoi'niElio v. Hamacftimdrir, 477 fatfll. 

E3. V. Employi*^ts of BJiflriJl 139503 S.C.K. 459: 

(l9,=VCk5l) S.C. 355. 
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THua, nnder tbt pres^ni the ii^upretiie Court has entertnined 

appe^k from^ 

An lodastdal Tribunal coiii^Litate# uuder the IndustfiiiJ Diipiitc* 
Actj 3647an Election Tribunal;^*' iht High Conrt detenntning: a cast 
jinder s- 12 (4) of Llie Bar Council Act/* Incmnc-Tajc AppetlatiJ Tribu- 
iml/' Labmir Appellate Tribtinal;'* CusLodian-GeEieral acting tinder s- 27 
of me Adiusni^tralion of Evacuee Property .Act /* Authority onder the 
Payntenl of Wagea Act/* Special Omcer oppoiuted under &. 1S3A 15) 
of the Bombay D-islrict Municipal Act^ 

2. On the other hand,—The word ‘tribunaP in Art. 136 cKclndiei 
'domestic tribunals' on the ground that they arc not created by the 
State nor do they derive their anihority from it/^ vVgaiiij a tribunal 
would he outside the ambit of Art. Ld€ If h is not Investw with any part 
of the jjudiclat functions of the Slate but discliarges purely 
Of fX€cuUv€ fcmctioni!.^^ 

Appeal to SupHuie Caiurt under jCatulory provUiou*. 

Appeal lic^ to the Supreme Court from a judgment of the High 
Court dehvETcd on a reference under s- B6 of the luconie-tax Actp tnt 
me oertiEcate of the High Court isaned uudef s. 66A (2} of thut Act.“ 
Wiere* however^ the High Court refuses to issue this eertificate, the 
Supreme Court may grant special leave to appeal, under Art. 13$ of 
CanstitutioU.^* 


137. Subject to the provision?; of any law made by 
Parliament or any rules made under article 
Review of jndg' ^ 45 ^ Supreme Court shaU have power 

“rSnprtnr/tS^ri^ review any jvidpnent prontnniced or 
made by it. 

130. ( 1 ) The Supreme Court shall have such further juris- 

EnSargcincnt of diction and powers with r^pect to any of 
the jnrls^ction of the matters in the tJnion List as Parliament 
the Supreme Court, by law. confer. 

12) The Supreme Court shall have such further jurisdiction 
and powers with respect to any matter as the nevernment of 
India and the Covcrnmeiit of any State may by special agrees 


H. Mufr Aflhr V. ShU S.C.A. 321. 

15. Rai^riihna v- Binud, (3654) S,C.R, 6l3; Durgashankur v. RagSu 

ru/, fl6^) I S.C.R, 2 C,C. 019- 

16. Bhukru/U V. /«dger of th€ Mudrui Cour^ A. 305.*^ ^C- 

22^; Afaiiuh fjiJ v, Pmii A. 13S7 8-C- 425. 

17. r>. C. .ViTts V. Cowmf. fff L T,. (I&52-41 2 C.C 467: ! |fl55> 
\ S.C.H. 64b 

1$. C/. /urflrfl SoHutiluI V, rM^lodfun. A. 165$ S.C. 7S. 
m. Mira v. Rrctdljun. A, -JB59 S.C, 1220. 

20. DiiraugdAars ChtmUai Tl-'orh^ v. PhrangdSuTa MnnUibaUiy, 
A. 1359 S.C. mi. ■ 

21_ PurgmAartfcur v. Rughuirui- (36A51 I S.C.R. 267 1 fl652-4) 2 C-lJ. 


Cf. G. F. Pfmion FiiMii V. Coin Iff jr^ 0 / f. .A 1665 B C 

C/. D. C. ?VffNj V. e/ f,, a. 1635 B,C. 65 m{ 
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meat if Parlianieiit by Jsav provides for the exercise of 

such junscliction and powers by the Stipreiuc Court, 

■'13&. ParJiainent may by lave confer on the Supreme 
Cbtirt power to issue directtoiis, orders or 
^ ilonlertncat on the ■^vfits, including wTits in the nature of 
cer- it<tbeas corpus, matidamus, prohibiten, ^lif? 
fain Vriti. and c^^fitoraTij or any of tlieni^ for 

any purposes other than those mentioned 
in clause (2) of article 32, 

140* Parliainent may by Uw make provision for conierring 
upon the Supreme Court such suppleiiictital powders not in- 
consifltent with any of the provisions of this 
ofConslitution as may appear to be 

Or desirable for the purpose of enabling the 
Court more effectively to exercise the jurisdiction conferred 
upon it by or under this Constitution. 

Law declored by 141. The law declared by the 

Supreme Court to hie Supreme Court shall be binding on □11 
bin drag on all courts, courts nithiu the territon’ of India - 

Bkndine Fotvc of Sujp»fii«^ Court deci&iOHf. 

All Courts in India ore bjaisd to follow the decisions ot tKe 
Sapreme Court e«n thongh they arc contrary^ to decisions of the IlfmEe 
of Larda*' or oE the PriT>' Coimcit/" 

Hut the Supreme Court itself is not bound by ita o^va deciBioiis aud 
is free to depart from a previow* decision if the Court Ja esHsfied oE 
its error and its baneful effect on the general interests of the pnbUc." 

ObiifcT' dictm. 

SoJTic Higli Conrta liave held* that obiter of the Siipreiue 

Conrt codslitute within the uieauiEig of Art. HI- Bnt even if it 

were cnherwisCp according to the ordinary mlcs relating to precedenta, 

the dictu of the Supreme tribunal are etitilled to considerable 

weight.* 

142, (11 The Supreme Cnurt in the exercise of its juris¬ 

diction may pass such decree or make such order as is necessary 
EnJorrtmoBi Of for doing mmpl^e justice in any w 

decrees and orders matter pending before it, and any decree so 
of Supreine Court passed or order so made shall be cuforce- 
sind orders as to dis- throughout the territory of India in 

eovery, etc. manner as may be prescribed by or 

under any Inw made by Parliament and^ nntil provision in that 


24. Article shall not apply to the State of J.immu and Kashmir, 

25. r. V. Siirhiiimi, A. Rom. 5Sdp Prin/at^ v. Sharn^ 


Co, V, mate of B/ftar, (1955' 2 S.C.R, 603 (MSJ- 

2. Ram -Sitrai v. fiam Sfnraf, A. ]9S5 All. 443; A'aUfioirtt State 
cl J?(!mhav, A. ]P55 Pom. 230, 

3. L T, C4>pitt»r. V. I'^a^fr, A. 1959 %Q. ft14 fS2t>, 
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behalf is so maden in such manner as the President may by order 
prescribe. 

[2] Subject to the prov isions of any law made in this bebiilf 
by Parliament, the Supreme Court sbaU, as respects the whole 
of the territory of India, have all and every jjower to make any 
order for the purpose of securing the attendance of any person ^ 
the discovery' or production of any documents, or the investi¬ 
gation or punishment of any contempt of itself- 

143. ID If at any time it appears to the President that 
a question of law’ or fact has arisen, or is Hkely to arise* which 
is of such a nature and of such public 
Power cd ^sident iii^|>ortance that it is expedient to obtin the 
^ Snprtnje of the Supreme Court uiwti it, he 

may refer the question to that Court for 
consideration and the Court may. after such lu»aring as it thinks 
fit, report to the President its opinion thereon. 

(.2) The President mavt notwithstanding anything in , ,. 
the proviso, to article 131, refer a dispute of the kind mentioned 
in the said Pr^nn^o to the Supreme Court for opinion and the 
Supreme Court shall, after such hearing as it thinks ht^ report 
to the President its opinion thereon. 

Ah. 143t CdDftidtBtfevc Fpttctiosv tk* CouirL 

U This Article confers upon the President the power to coui^olt [he 
Swpreme Court upau ntiy qpe 5 ti^^ll nf public importans-t as the Prcsidflut 
may (liink fit, 

2. While under cl (2K if is obligatory on the Suptemt Conrl to 

C'nte]'ta't!ii a reference and to report to tlie F^csidciit its oplniciii Itiereon, 
the Court hm, under cl. (1) a diSiCrttion in tlie maUer and may, in a 
proper decline to express any opinion on tlic qnestbii^ HUbmitled 

to it/ 

3, It is for the rresident to detefTnine whal questloua shoulLl be 
reterred, including; a pendiog Bill; im the other hand, the Supreme 
Conrl cannot go be^-ond the questions referred and disciiis ottier 
questions bccou^ any doubts may have arisen relating to theni> 

ff) It is neither obligatory upon tl« Supreme Conrt to give its 
opinion uiidET this Arlit’le whenever the Prefldeni makes n reference, 
nor for tJie President to act upon the opinion pranonneed by tbe 
Suprenir Court. . . » x 

i;if) ‘Hie advisory opinion givea under the present Article k iiot a 
iudguient.* and doc-s not, accqrdtogly, fumi^ a good root of title 
anch as Tnigtit Spring from « jndgmeut of the Supreme Canrt/ 


i. Tlie words "clnu^ie ih or' liave been omitted hv the Caiistitu- 
tion ^Sevetilh .Amendnicnl) Act. 1956. 

5. Re. Keraln Kdneation Bill, A- IS5S 9tS6, 

6. In the matter of Duty on I^Qn'.\gricultural Propcrtv. 49 

CW.N. n (FR.l. rv / I 

7. In re Allocalion of Lands and Buildkoes, A 1943 F C 

9. hi ff Hcfhl Lau^i Act, 1912, C.C. 32S ■ (S9511 S.C-R, 747- 
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{Ui} It doubtful wh^tber an opiiiiQn giTen hikIcf Art. 143 tonic* 
within tLc purview of Arc. 141, but the opinion rendered hy ‘he 
Supreme Court in the Dtlhi case luis been freely reterred to 

13 ud followed by tbe different High Courts. 

Civil and judicial 144 ^ a^\{ auiborities, civil ^nd judi- 

anthoritje* to act in jp territory of India shall act in 

ctr? ‘‘id of the Supreme C^urt. 

145. [1} Subject to the provisions of any huv niude by 

Parliamentj the Suprenie Court may fmia tiitie to time, vvitli the 
^ approval of the PresidtfUt, make rules for 

a cs n ou p e c. j^t.^pjjatidg generally the practice and proce¬ 
dure of the Court includingp^— 

(fl) rules as to the persons practisiog before I lie Court ; 
(f?) rules as to the procedure for hearing appeals and 
other matters perlaining to appeals including the 
time within which appeals to the Court arc to be 
entered ‘ 

{c} rules as to the proceedings in the Court for the enforce¬ 
ment of any of the rights conferred by Part lU ; 
{d] rules as to the entertainiiient of appeals under sub- 
clause (f) of clause {i] of artidc 134 : 

(c) rules as to the conditions subject to which any judg¬ 
ment pronoiuiced or order made by the Court may 
be reviewed and the procedure for such review 
including the time within which applications to the 
Court for such review are to be entered ; 

(/) rules as to the costs of and incidental to any proceed¬ 
ings in the Court and as to the fees to he charged 
in respect of proceedings therein ; 

{gl rules as to the granting of bail ; 

(M rules as to stay of proceedings ; 

{li rules providing for the summary- determination of any 
appeal which appears to the Court to he frivolous 
or vexatious or brought for the purpose of delay ; 
(;l niles as to the procedure for inquiries rcferretl to in 
clause (U of article 317. 

(2) Subject to the proinsions of clause (3), rules made under 
this article may fix the miniinnm number of Judges who are to 
utt for any purpose^ and may pfomde for the povvers of single 
Judges and Division Courts. 

(3} The minimum number of Judges who arc to sit for 
the purpose of dedding any case involving a substantial question 
of law as to the interpretation of this Constitiitton or for the 
ptir|Xi&c of hearing any reference under article 143 shall be five: 

Provided that, where the Court hearing an appeal under 
any of tlic provisions of this Chapter other than article 132 
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consists of le&s tbim five Judgt.^ and in tbe course of tlie iiL-aring 
of the appeal the Court is satiiified that the appeal involv^ a 
substantial question of law as to the interpretatiou of this Cou- 
stitution the deterniination of which is oecessar>' for the dis¬ 
posal of the appeal^ such Court shall refer the question for 
opuiion to a Court constituted as required by this clause for 
the purpese of deciding any case invohdng such a question and 
shall on. receipt of the opinioB dispose of the appeal in con¬ 
formity \vith such opinion. 

( 4 ) No judgment shall be delivered by the Suprejne Court 
save in open Courts and no report shall be made under article 
143 save in accordance with an opinion also delivered in open 
Court, 

(□) No judjfment and no such opinion shnil be delivered by 
the Supreme Court save with the concLurence of a majority 
of the Judges present at the hearing of the case, but tiolhing 
in this clause shall be deemed to prevent a Judge who does not 
concur from deliveiing a dissenting iudgment or opinion. 

Snb-cl. (3)! CaflOA conititutional LBterprrtatisn, 

L Thia clayae Suslstfi that all constitaliorml questions sbootd be 
beard and decided by a Bench of not less ihan five Judges. Hence, 
whenever a apnslitnlionat question k raised before a imnUer Bench, 
it is botmd to r^fer it to the •Constitution Bendi^ nniess Uie qnestiem 
ha* flljtady been’decided by o ^ Judges, in which case 

the question censca to be ‘subsbmtiar.* 

2, Hnt the splitting tip of a case into diflercHt stages for hearing 
(an cooatihitional and other questionsl by diacrenl Benches Is not 
repngnaut m this or any other ptoTisious of the Ccsn.'stitntion,*^ 


146. iU Appointments of officers and servants of the 
Ofhrers and ser- Supreme Court shall be made by the 
vatitf and the C3£- Chief Justice of India or such other 
of i!ie Sup- Judge or oRicer of the Court as he mav 
reitic Court, direct: 

Provided that the President tnay by rule require that in 
such cases as may he specified in the rale, no pefson not already 
atbtched to the Court shall be appoititcd to any office oonnveted 
witli the Court, save after consultation with the Union Public 
Service Commission. 

k 

(2> Subject to the provisions of any law made by Parliament, 
the conditions of service of officers and servants of the Supreme 
Court shall be si.ich as may he prescribed by rules tnade by the 


a Abdvi IfnhhFi v, of Bombay, A. ieS9 S.C. miS 

10. Kflo Sihlv r. of |*, FjgiSSi 2 
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CIlief Justice o£ India or by some other Jtidj^t! or officer of the 
Court authorised by the Chief Justice of India to make rules for 
the purpose: 

Provided that the rules made uiider this clause shall, so far 
os they relate to salaries, lillovvaiiees, leave or pensionSp require 
the ajirproval of the President. 

(3J The administrative expenses of the Supreme Courtp 
including: all salaries, allowauces and pensions payable to or 
in respect of the officers and servants of the Coortp shall be 
charged upon the Consolidated Fund of India, and any fees 
or other moneys taken by the Court shall fonn part of that 
Fund, 

147. In this Chapter and in Chapter V" of Part VI, 
references to any substantial question of law as to the inter- 
]»retatiori of this Constitution shall be construed as including 
Interpretation. references to any substantial question of 
law as to the interpretation of the (joveni- 
ment of India Act, 1935 {including any enactmeut amending or 
supplementing that Act)p or of any Order in Council or order 
made thereunder, or of the Indian Iddependence Act, 1947. or 
of any order made thereunder. 


Chapter V.^oii£PTROi.rER and Aoijitor-Cenerai. of India 


14S, [I I There shall be a Coniptroller and Auditor- 
» General of India who shall be appoiated 

A^ltor^ncMl ^ by the President by warrant under his hand 

ipdiBi 9iid seal and shall only be removed from 

office iu like manner and on the like 
groimds as a Judge of the Supreme Court. 

(2) Every person appointed to be the Comptroller and 
Auditor-General of India shall, before he enters upon his office, 
make and subscribe before the President, or some person 
appointed in that behalf by him, an oath or affirmation according 
to the form set out for the purpose in the Third Schedule. 

(3) The salary and other conditions of service of the 
Comptroller and Auditor'Genefal sliall be such as may be 
detennined by Parliament by law and^ until thev are so deter¬ 
mined, shall be as specified in the Second Schedule : 

Provided that neithet the saUiy of a Comptroller and 
Auditor-General nor his rights in respect of leave of absence, 
pension or"age of retirement shall be varied to his diSAdvantage 
after his appointment. 

(41 The Comptrolfer and Auditor-Geoeral shall not be 
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elifiibk for further office either under the Govemtuent of India 
or under the Government of any State after he has ceased to liold 
his office. 

(5) .Subject to the provisions of this Coiistitnrion and of 
any law ruade by Parliament, the conditions of service of persons 
serving in the Indian Audit and Acconnls Department and die 
administrative powers of the Coniptroller and Auditor-General 
shall be sntli as may be prescribed bj rules made by the Presi-^ 
dent after epusultatiou tvith the Comptroller and Auditor- 
<ieneraL 

(6) The administrative expeuses of the office of die 
Comptroller and .\uditor-Gtneri|, including all salaries^ allow¬ 
ances and pensions payable to or in respect of persons serving 
in that oflice, sball be diargesj ujion the Consolidated Fund of 
India. 


149^ Tiie Coiiiptrollcr and Auditor-General shall perform 
such duties and exerdse such powers iu 
to ihc accouuts of the I'nion and 
afld Ldltor^cwral- of States and of any other authority or 
body as may be prescribed by or under any 
law made by Parliament and, until provision in that behalf is so 
made, shall perform such duties and exercise such powers in 
relation to the accounts of the Union and of the States as were 
conferred on or cxerci&able by the Auditor-GeTieral of India 
immediately before the commencement of this Constitution iu 
relation to the accounts of the Dominion of India and of the 
Provinces respectively. 

150. The accounts of the Union and 
Power of Com^roP of the States shall be kept in such form 

tioim as tn Bcconnta, India inly, wth thfi approval of the Ptesi- 
dent, prescribe. 


ISl. (t) The reports of the Coniptroller atid Autlitor- 
\udit rewrts ^^eneral of iTidia relaHnj^ to the accounts of 

^ ■ the ITiiion shall be submitted to the Presi* 
dent, who shall cause them to be laid before each House of 
ParUaniciit. 


(21 The reports of the Comptroller and Auditor-denenil 
of India relating to the accounts of a State shall be siihntittfvf^ 
to the Covemor of the State, who shall caiw S 

to be laid before the LcKt^^ture of the State. 

II. Ttic ’words ''OT R.3jpTBiiiakh'‘ liavE been OTniiied iiv ih- 
intioa (Sevenih .Jimendmeiitl Act, I9S6. li> ihe Cnasii- 



Art. 1541 


CONSTITUTION INDIA 


305 


PART VI 

THE STATES^ 

L —GemiTlat:, 

152, Tn this Part^ unless the context othcnvise reqtiires* 
Definition. expression **State'' does not include the 

St^te of Jammu and Kashmir^* 

Chaptich ir, —Tme Executive 
The Governor 

Goverpars of States. , There shall be a Governor for 

cacli State : 

Provided that in this arfide shall prevent the 

appoinimeni of the same person oj Governor for two or more 
Stoics. 

AmeailixLeDl, —The Pmi iso, illiicrted bv the CeiutitilHoii (Sevtiitfi 
Aiocndineot) Act moktA it possil^lc for appdinHng Iht Aame 

permit to be a GoverBor of two or more States, in cose anv such 
exj^eney arises, ^ 

154. U) The ex^utive power of the State shall be t^ested 
in tin? Govotnor and shall he Cixercised l>v 
Hxecdtjve power of him either directly or through officer^ fiub- 
ordinate to him in accordance with this 
Constimtton. 

{2} Nothing in this article shall— 

(a) be deemed to transfer to the Governor any functions 
conferred by ony existing law on any other 
authority ; or 

(h) prevent Parlimnent or the Legislature of the State 
from codferriiig by law functions on any authority 
subordinate to the Governor, 


Cl- (1 ) ? ^Ejcceuti-Ta power'.. 

1. This expressiou is very wide, h conantc^ the resfdtie of eo^^ni- 

inentjl fonctwms that reinuin atter the legiyative and judicial fuuc^ 
lion5 are tafceii away." It iTic:Eudc,>i all acts heceiiarT for the Gas-rrinff 
Oh or snpervisioii of the gencosl adminlsWatrau of the Sme/ ^ 

2. The powirs of the State HxeGUtive are, no cfoflbt. eo^xtenake 
with the IcgisUHve powers of the St^te tegislRicLTr bnt this does tmt 
mean tlint ip tinier to ermbJe the CKccutii^ tp function in respect of 

L Tlie *in Pari A. . . behednle^ have been omitted bv the 

Constitution ^Seventh Ameudiuent) Aetp l9Se. 

2. Subeitituted for the words "nicjin& , , , Sebeddle^^ bv iW- 
Added by the Con*ifitntion (Seventh Anienditient^ Act,' 1958. 

20 
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a^y mmticrp there must be a law &f the LegiElfttiire Already in es^iateace 
relating to that subject or that the powers of the earccutivc ate Imiited 
to the carrying out of those laws.* 

3. The caxindt^ hon'cveri go against Ihe provisions of 

Uie Constdiutioii or of any law.* furtherj p. au^e]. 

'OffiGcn luboindinate to hbn/^Sce nndtr Art. 53 1,1 J, 

CL (2) ja) : Fimeiioti* cooferred by eiditiiit Uw qd other 
mathority. 

Though the ejcecutive power of the Stale is, by Art, 154 [1) vested 
in the Governor it dots not operate to transfer to the Governor any 
fuDctioii] which is conferred by atty ejdsttng law ou any other authority, 
e.grj the power conferred by s. If of the FolLte Act* ISSl upon certain 
superior Police Odicera to dismiss their subcrdlnaica.^a 

CI+ (2) (h): Law velaliiie to exeeutive fuBctia'iif. 

When the LregislAture eoufers eseenfeive power on any subordinate 
authority, the Coveruof can no longer exercise those functiona or act 
in any manner incoiisisteiit witli the provisions of such law«* 


ISS. The Governor of n State shall be appointed by the 
Appoinituent of President by warrant under bis hand and 
Govcrtior. seaL 


Term of office ol 156. (1) The Governor shall hold 

Govemor. office during the pleasure of the President. 

(2) The Governor may. by vmting under his hand address¬ 
ed to the President, resign his oE&ce. 

(3) Subject to the foregoing provisions of this article, a 
Governor shall hold office for a tem of five years from the date 
on which he enters upon his olEce: 

Provided that a Governor shall, notwithstanding the expira¬ 
tion of his terra, continue to hold office until his successor enters 
upon his office. 


157* ?^o person shall be eligible for appointment as 
Qoalificatiens for Governor unless he is a cWixon of India 
ap’^intmeiit «a and ha.s completed the age of thirty-fi ve 
Gc5vemor. years. 


158* (0 The Governor shall not be a member of either 

^ _ House of Parliament or of a House of the 

Legislature of any State specified in the 
First Schedule, and if a member of cither 
House of ParUament or of a House of the Legislature of any 
such State be appointed Govemor, he shall be deemed to have 
vacated his seat in tbat House on the date on which he enters 
upon his office as Governor. 


4. RaiFi Jawayfl Staif fl/ A, 1955 S.C. 549 , 

4a. Avadh Sarntn v. Qf Pallie, A. 1»W All, 304 (J/fj 

5 , Lfl^rwifjUJraycift v. A. I95S M.E. 163 (155^ 
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(2) The Governor shall not hold any other office of profit^ 

(3) The Governor shall be entitled ’ivlthout payment of 
rent to the use of his official residences and shall be also entitled 
to such emoluments, allowances and privileges as may be deter¬ 
mined by Farliameut by law and^ until ptoiiision m that behalf 
Is so made, such enmluments, allowances and privileges as are 
^cihed in the Second Schedule. 

Where the same person is appointed as of 

or more States^ the and payable to 

the Gtrjemor shall among the States in such pro- 

portion as the President may fry order dHetminc^ 

(4) The emolmnents and allowances of the Governor shall 
not be diminished during his term of office. 


159, Every Governor and every person discharging the 
fi, hi, functions of the Governor shall* before 

bv the Goveroor. entering upon his office* make and subscribe 

in the presence of the Chief Justice of the 
High Court exercising juri^ietion in relatiDn to the State, or, 
in his absence, the senlomiost Judge of that Court available, 
au oath or affirmation in the following form, that is to say— 


*T* A. B,, do —- 


SMcm r in the natue of Cod 
«oiriilnty affirm 


that I wdll 


faitbf^y execute the office of Governor (or discharge the 

ftmedons of the Covemor) of----- (name of 

tljf and will to the best of my ability preserve* 

protect and defend the Constiturion and the law and tliat 
I will devote myself to the service and well-being of the 
people of-^(nauie of the Siaie)^” 


160* The President may make anch provnsion as he 
fit for ^he.discba^g«^ of the fxme- 
Goi^emor m certain Governor of a State m any 

coutiaBcncica, contingency not provided for in this 

Chapter, 


161- The Governor of a State shall have the pow'er to 
PowQr of Goi-cmor pardons, reprieves, respites or remis- 

to grant pardons, of pumshment or to suspend, remit 

etc,* And to suspend, or commute the sentence of any person 
renitE or conunote convicted of any offence against any law 
^ntences in certain ^ matter to which the executive 

power of the State extends. 

5up« af Ajt. lei. 

This Article confers upon the Goppmcir a 'pardoning power* of the 


6, Added by the Consticulion (^^-enth Amendment} Act, I&56. 
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nature a^i ffnjoTcd hy tlifl Britisti Cmwn or tlie Anit^icusi Sovprei^n 
and thg scopQ of tHe po^'^r should bt mid^irstood sccorilingly.'"* 

Amplitudle; qI ipipwer under Art. l€l. 

Thtt coythttl^ \ls, it doea tlic nf mi^rcy and pardon^ 

sJionM bt liberinlly cmi.^tratd- 

Fnrthtr^ %\v* iiwilft of Artfeto L-ftl nro vpiy M,^fde and do not contain 
any lEmltaclon as to the time at whicli^ the occasioo on which, or the 
circuiostDinces In which the powers Hi.tiftttcd hj the Article mi^ht be 
exercised. The powers kaii'iDj;' bettn conferred bT the Con.;iititntion ^and 
beta TUi^nohfitd iti terms, it is not pennisaible to the Court 
to pnt aiij rejitnetzon^ on them-*' 

Zr The power conferred by Arts. 72 and 161 are more comprehen¬ 
sive thiin that under s. ■fOU Cr. P. * 

3. The |3owcr oiidEr Arts. 7Z. cinii !fi! tjetends to ud ^hifenccs. 

Effeel of fiajrdeo. 

The effect of pardon and amnesty Is to absolve the person not 
only Iroin the pcirol conseqRences of tlie offence hat also from cii^il 
disqualiAcationSp such as losis of office following from hU coartctioti.'*^ 
But a su&petiaion or remission of the sentence cannot Imre the latter 
effect.' 

Formi ia wkicK the pardonina power may he oied. 

The article anthodscs the making of an order- 
la) Granting amnesty or general pardon to oonvisits or under-triol 
prisunersp^ charged with poliltcal or non-political offencti/ 

(b) Granting peirdon to on acensed Iteforc, daring or after trials*-* 
even in cases of criminal contempt of Coort,^ with or without con- 
ditlonA 

££) Reprieving or saspeuding a senteocep with or withoat condt- 
tioti^' duritiv pendency of an appe^aU** 

{d] Remming a scntenctp that Ib, _ exempting the accused fr dio 
D tidergoing the senttace, or any part of it' notwithfitcinding the decisian 
of the Coart imposing the sentence.' 

Timo when the pordoillng power can he exerelied. 

Tkic power to grant pardon, reprie^'C, respite or remission of punUli- 
ment or sentence tan be exercised by the Govemar either beteep 
dqring or after triah'^ ** Any order issticd andcT Art. m must, there¬ 
fore, to some extent exmflici with decisian of the Conrt,* 

Court'* power to interfere, if any. 

1, The power to grant is in essence an executive fonction to be 
exerdficd by the Head of the State after taking into cons Idem tion 
various matters whicli may be genunne for constdenatloii before a 
Court of law inqairiag into the offcncfr." Tlie Coort i&, accordinglv, 
preetaded from cxaniinittg the wisdom or expedreacy of exercise of 
the power in a particalar case.** 

2. An exercise of tliMi executive fotEctiem dqring the pciidcncv of 
indieial proceedings should not be considered to be an interferenee wHth 


7. 

S. 

10. 


Chenmj^adu, in I.b.R. (IfiSS) JIad. 

ATafr of Bombay v. iVaiKn'a(f, (1960) B2 Bom. L-R. 333 
i^r LG. V. t^afaram, A. I960 A.P, 259 
Rdfmuband v. K. B., (lOIS) 4| LA. 133, 

Chehnugftdu, in re, TX.B, 92 
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the ctrar&t: oi justice.'^ An ord-er MvhkAi li fnlra vires the Gov?rnor'^ 
IKKwtr taiuiot be lield ta be illegal merely because It is in confikt with 
thr prder of the Court/" 

On the other hatid^ 

(a> If the p^rduninii fiower is exercised during trials the Court 
free to adjudtente upon the guilt or otheruifie of the accused ^ not- 
rrithslmidiug the pardon/* Thns* in u referei^c under a, 401^ Cf. P. C., 
Etc Court if free to pronounce upon the v^alidity or carrectne^s of Lite 
conviction, noLwiihstanding the grunt of pardon/" 

(h) Though the Court rrlll not enter into the propriety or safSciency 
oE the rensona for the exenzisc of the po-ner in & particular case, the 
Court may interfere if the Governor exceeds his powers under the 
Coustitntton, c.g.> if he eKcrci 5 is& the power tn respect of an offence 
ugaiiist 0 law: relating to a matter to which the eseentive pci¥,-er of 
the State do £3 not ejcteud^" or in m case of pnni^hnirdt by a Court 
T^IartiuL 

(c) Art- 361 of the Coostitutioti only gives personal protecrion to 
the Governor where the action of the OovemDr is alleged to be gainst 
the Const Etntiou or tlie law, it is competent for the Court to inquire 
into that question and make a proper order against Ihe Govcmineni 
or its officials even though it will not be (wssibte to make any order 
against the Governor persouaUy." ITius, if the Court finds that au 
order of the Owernor purpartel to be Issued under Art, has ex¬ 
ceeded the eDnititutioiiaf power of ihe GoreniOTp the Court may issne fi 
writ to the ofiELcer wLo Es holding the accused in euatody/* 

fd) Th^; extent Eon of an order made by a Court is on executive 
finJEtioa/*'^" But if an obstmution is caused in its execution, the 
f^ueitioii whether it wus lawful or not can be determined by the Court/" 

162. Subject to the provision5 of this Constitution, the 
esecuiive power of ii Slate sholl e^ttend to 
Itxient of executive the inotters with respoct to which the 
power of State+ Legis^laturc of the State has power to make 

laws : 

Provided that in any nratter ivith respect to which the 
Legislature of a State and Parliament have pow er to make laws, 
the esecutive ftow er of the State shall be subject to, and limited 
by, the executive power expressly conferred by this Coastitu- 
tion or by any laiv made by Parliament upon the Union or 
nitthorities thereof. 

CouncH of Ministers 

103. (I) There shall he a Council of Ministers with the 

Chief Minister at the head to aid and advise 
Council of the Oovemor in the exercise of his func- 

^^vprnor" * tious* except in so far as he is by or under 
this Constiturion required to exercise his 
functions or any of them in his discretion. 


]2. rlsCJujHgdcTji, in re, l-L K. (I9S51 Mad. 02 (114). 

IS. at Bombay v. jYaFi£iz»aIf, n960l 62 Bom. L.R. 

14-17. S<trasM*ath! v. Stale of K^rufu, A. 1067 Ktr. 102. 
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(2) If any question arises uhether any matter h or Is not 
a matter as respects which the Go^-emor is by or under this 
CoustitutiDn required to act m his discretion, the decision of 
the Governor in his discretion shall be £nal, and the validity 
of anj'thing done by the Governor shall not be CEkUed in question 
on the ground that he ought or ought not to have acted in his 
discretion. 

(3) The question whether an>% and if so what, advice was 
tendered by hlinisters to the Governor shall not be inquired 
into m any court, 

ArL 16^^ Council a| MioliteM ikml Govertior*^ 

1 . The only diflerencc belwcea Art. 74 Q) and .%rt^ 163 I'l) is that 
the: latter speaks of *any hmetion^ rtqnircd by the Coostitutioii to be 
escercL^ by the QovemDr in hfj But the only instEnee^ of 

fiincLioi]& riqulfid by tke CofuI! iit ulloti to be by a Goyexudr 

in bis diMxttion are—the case of the Coycmcir d Assam ouder Parss. 9 
and IS of the Sixth ScIrcdDtc; and the fnnetion of a Govenior appointed 
to be Admin ijtraior of a ’Cnion Terntgry, under Art. 239 (2). There 

is no other matter in respect of which a Governor miy, nndet: the 

Conscitution, act in his discretion.^* The expresaimi *lu hi& dL^retion" 
in Art. 166 (3) should also be read accardlugly.^* 

3. Unless a purttculax Article £o provider, an obligaticn 

of tbe Gortmor iM act *iu hi^ discretion^ cannot be inferred hy iiupli^^* 
lion- Art. J63 mat eg it quite dear that except in cases where the 
Governor 'is required to act in liis discretion', he is to act on the 
advice of minlstefs.** TTiub, Art. 171 does not state that in making the 
nqminntiGnSp the Governor is lo act in his disci etion. So, it innst be 
presumed that in making the nominmiionj the Goyernor bad acted on the 
advice af his council of ministers,^ 

164. (1) The Chief Ministeir shall be appointed by the 

. . , . Covemor and th^ other Mini.sters shall be 

to ^ appointed by the Governor on the advice 

of the Chief Minister, and the Ministers 
shall hold office during the pleasure of the Governor: 

Provided that in the States nf Bihari Madhya Pradesh and 
Orhsa, thc?re shall be a Minister in charge of tribal welfare who 
may in addition be in charge of the welfare of the Scheduled 
Castes and backward classed or any other work. 

(3S The Council of Ministers shall be collectively respon¬ 
sible to the Legislative Assembly of the State. 

(3) Before a Minister enters upon his office, the Ciovernor 
shall adnimister to him the oaths of office and of socrccv 
according to the forms set out for the purpose in the Third 
Schedule. 

(4) A ^linister who for any period of sis conseentive 
months is not a member of the Legislattire of the State shall at 
the expiration of that period cease to T>e a Minister. 

is. ranidaFa/a v. of T. C., A. 1953 T-C. ua 

19. .-Jearf V. stnfe cf A I9SS A.P. 019 

20, Sfppiun^liriirrdrq v. Governor, O'. P., A. ia52 799 
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(5) The salaries and allowances of Ministers sbaU i>e stich 
as the Legislature of the State may from time to time by law 
detemune andp until the Legislature of the State so determines, 
shall be as specified in the Second Schedule. 

Art. 1S4; Ap^aintm-frat af Miiiifttvr*. 

Tilt Cliief Minister is af pointed by the Govcruor. The choice oE 
the CoTcmor i^ not Jimited by anytlnng m the Const itptian. ond he 
may tvcn choose a person who is not At the time of appointment a 
meciiber of the Legis&taje- liie only limitflliODS are — (a) if the peri^on 
is Selected from cmtside the LegiBkitufe» he shall erase to be a Minister 
unless he Ijecomra a member of the liCgiilature withLa six mouths of the 
apporntmeat [.Art. 164 (4)]+ There is, Lowever, no restneiion that the 
Chief Minister or any other Htnister must be a member o£ the lower 
House, E.e., the Legislative Assembly. Again, he may become a mem* 
her of the LegifilatiTe Council by nomination n£ the Oovemor under 
.Art. |?| (51 {rh In the result, there Is no conatitntEonal bar to the 
GoTemor appomtln^ a person oa Chief Minister Tvho la not an elected 
person.*^ {b) TEie only effective check against this is that the Ministry 
ahall fall if it fails to commaTid a majority in the Legislailve As^mbly 
[Art. 164 (2)] Butjf the Legislature is not in seasion^ a Minister may 
ranrj" on without ^ing snrt of such niaiodly^ so long as the Legislature 
is not stmunoned. 

Whatev^er be the poJtlifcaf smictiou, however, the Cemrts have no 
power to interfere when a Governor calls a person to be tlic Chief 
Minister and to form a Miuialiy.** 


The Advoeate-Gener^tl for ihe Sfafe 


Adwcatc^cneral 
for the State. 


16S, {U The Governor of each State shall appoint a 
person who is qualified to be appointed a 
Judge of a High Court to be Advocate- 
Cjeneral for the State. 

(2) It shall be the duty of the Advocate-General to give 
advice to the Covemiuent of the State ui)on such legal matters* 
nnd to perform such other duties of a legal character, as may 
from time to time be referred or assigned to him by the 
Governor, and to discharge the functions conferred on him by 
or under this Constihition or any other law- for the time being 
in force. 

fA) The Advocate-General sbaU hold oflice during the 
pleasure of the Governor, and shall receive stich rcmnncralton 
as the Governor may determine. 

Ah. IfiB (l): Appomtui^nl of Advocrntfr-GreiwraJ. 

The Governor's oi-der, uppointing a persan sis Advocate*Getieriil, 
norpottiiig lo be msidc ntider Art, is not notrstiDnable in a Court, 
fcv renson of Art. 36 1 (1). But am/ranfo lies against the person 
appointed, ta question the tegfilttv of hia appcintmenl, for Eliere is no 
prohibition, espress or implied, in tlie ConstUntioii aguitrst the Court 


21. C/. re RuPFiarrtflorfhL A. 3&A3 ^T^id. 94. [The case of Sri 
RojnjiDp^ladiJirt becoming Chief IMinister of Madras]. 
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in this matltr,^^ T!hc Goi’enior Is not a party to ^uch 

proceedaug.** 


'Qualified Ia bv n^jioinlcd a Judg^e ol a High Courts 

Aft. 2l7 (2) prc^nbea the qualiEcatioi^ for appciotment as a Judge 
ol tile High Court, and d. (1) of Art. 217 soji that eve^y Judge of a 
High Court 'shall hold oflice until! lie atlaiti^ the age o! sixU" tearfe". 

The Kagpur High Court haa lieM*^ that tiie provision in cL [11 of 
Art. 217 does not prescribe tlie qnaliheatjoiis for appoint meiit as a Judge 
of the High Court but prescribes the 'dumfiou' of the d£Icc of a High 
Court judge^ and, therefore, while cl. (2) of Art. 2l7 applies to the 
appointment of an Advpoatc^Gencral, cl. {i) docs not, since ttic spcdEc 
prodsion in .ArL [65 (2) payi that an MTOcat^J-Ge^enll shah 'hold office 
^ing the pleasure of the Goi-efnqr% iwlkhoat anr age limit. Hence, 
there is no bar to a person being appointed Advocate-General after the 
agt uf sixty years dr Id his couiinuLUg in jJiat office after atLuuin^' 
the age of sixty vfcati. According to this view^ therefore, a re tired 
High Court Judge may be appointed Advoeale-General. 


Conduct 0 } Govcrnmcifti Business 


Conduct of busi- 16Gi (Ij AU executive action of the 
ne^s of tlie Govern- Govemtricnt of a State shall be expressed 
fiient of a State. taken in the uauie o£ the Governor. 

(3) Orderly and other instmmentfv made and executed in 
the name of the rri>verrior shall be authenticated in jtuch maiiiicr 
as may be .specified in rules to be made by the Covomor* and 
the ^ abdity of an order or instnitiient Avhich ii so authenticated 
shall not tKT called in que?ition on thti ground that it is not 
an order or instrument made or executed by tlic Governor, 

(3)1 The Governor aliall make niles for the more convepiont 
transaction of the btisiueas of the Oovenimcnt of the State, 
and for the allocation among Ministers of the said business 
in so far as it is not business with respect to u-hich the 
Governor is by or under this Constitution required to act in 
his discretion. 


Cl. (Ill Fonufllity fur QxpreuTon dF a^tiDD^. 

1. Tlas chur.'w; requires tlmt dJ pxcewtEve action of q Smte Gei-^rm- 
lueiit Bhflll be expressed to be uhen in ihe uanie of ihe Governor The 
Constitution, however, doea not require buy particular formula of'worLU 
fur compliance whli An, 166 (IK WhnX the Court has to fiee fa whethei- 
the of iti reqnireuients Iras beeu cimipHed wish.** 

there is & spbfitouHal cumpliauce with the daufio— 

^ notificAtion is signed fey a accretrjfy -hy ord^r of 


(Uj An ^jrrdtr signed by the Chief Secretary "qh bthaU ivF 

^vwnmenf b«n beld to be in juMaYtial ri>mplhi,ei with 


ivarfearr v, . 

23 . Stair of v. 

24* /ohn V. State of T. 
600 i$4}4). 


C., (1055) I 


(I952j 

SC.R. 


B74 jSr7S>. 
(I952^> 2 C-C, 
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On the olher Hund, there i* lie izempliiiiiQe ailh this clause— 

Where ft Secretary to the Gov-eriimcat i^sqcs a letter witbaqt mtn- 
tiuDiq^ the name of the Gfoveraar at 

2- ch fij d'Dt$ not prasGTibe Ilow ati excqurive action ol the 

OtiVemiTteiJt is lo be performed; it only prescribes the Jiiadf in which 
such act is to he While cL {\) relates to the uickIc of 

^xpressian^ cl. tZ) lays tJowti the way$ in which the order is to be 
aifthcHtfralfd. Cl. 11) is and not matidatory in churfiLcter. 

Hence, failure to comply with Art. 16^(1) does nut nullify the order 
hut only take^^ away the ounatiLnUjoDal Lmmunity frum ptHjqf," The order 
would be npheld if the ^tale can ctHcmrlse prove that the order was, 
in facts made by the Got’cmor.* 

^Executive Aictien*. 

h Cl- SI) is caniiiied to cases where the executive action is irequired 
to be expressed in the shape of u forma! order or notiSealion or any 
fltiier instrumeut.^ L'finally executive deci&toti is taken on tbfi office 
lllea by way of notings or endorsements niade by the appropriate 
Minister qr afTtcetr If every execiilivp decision has to" be given a fonual 
expression the whole guvemitiental machinery will be hronght to a 
standstill. But when eseentive decision affects an outsider ur h required 
to be officially nutified or communicated^ It should be normally ex¬ 
pressed in the form nientfoned in Art^ 166 

Z- Noting by a Minister on the hie does not constilute action of 
the Goveminent, It Is the order of ihe ^Ctovenwr, duly authenticated 
under this article, that cotislitoles the order of the Govertimcnt.* A 
M^intsier caunoL direct It issue an order of the Goveriinient.^ 

3. The filing of the memoroninm of appeal agaiust an order of 
iacc|UfetLiil is not executive action within the meaning of Art. 156 (I) and 
does HOT, therefore, require the signature of the Governor,* 

But. the exprea^^jon is wide enough to iueludc^ 

(0 t>Tdcrs «hic]i eiubody quasi- judicial decie^ions taken by Got^rn- 
uient.* 

fif) .An order of s4mctfQn for prosecution.* 

Cl. (2) : 'Shall W authenticated'. 

Wlierc the Rules made by the Governor lay down tiial orders 
made and executed by the Governor shaU be autlienlicaled by the 
slgjiutiire of a Secrtlai^, no note or order of a Miuisler which is not 
so authentieated^ can operate a:^ an i^rder of the Government of ihe 

Bar to judicial eaquity. 

I. The validity of on order or in'^trument wlikh is expressed in 
llic tuiine of the Governor (sccording to danse (1)), and Is duty 
antlientieated rtCcotdiug to mleft made by the Gnt»vetnor on this hehflTf, 
the order or instrnnieuL shall not be called in ,question in any Court 
on the ground that it is uot ^ txfcuUd ty the Gffifsrn&r* Thus, 

it IS the signature of the Secrelftry dttly nulliorised by the Rules which 


25. Krfih^w V. .SUite, A, 1950 Orissa 

1. Datlattayd v. Slate iff Bombay, (la^) S-.C.R. 632 (624, 6Jn. 

2. Blmtcrr Motors v. a. 3fad. 

3. ^^lale of Hyderabad v. i^huird, 1953 Hyd. Sft. 

4. fayar&ma lycr, fn TV, A. 1&5S A,P- 543 (6451. 

5. Boiora/M v/ Hyderabad MunitipoHly. A. I WO A.P. 2M 1241). 

6. pioneer Moton v, ilftt/erdh A. 1937 Afad. 46. 

7.. 17 . GHais v StaU of Delhi. (3956) S.C. [irnre^n.!* 
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cbt consent of the Oo^'ernar, nnd the ^eceptiPnce of th^ 
^idrice rendered bj the MiniSitcr^^ 

2. Thi5 pqrnvLsiion is, however ^ sabject to the follonio^ Itmitatioiu— 

(d) It does Dot oost the jnrisdicttoti of tbe Cmirt to examiiio tbe 
wediditj oC the order oi Ecu»immetit on any other round, 

That A cortdjttd?}! precedent for the Tn4ikiog of the order fins not 
been fnifibed.*-" Thnsp when the setisfactioii of a particular antboirily 
i& necessary under the taw to nmte the order^ the Coort can enquire 
whether tlie order waa ba&ed on snch aatisfacliotiL^^ i>f conrso, in the 
norrnal casCp a recital in Lbc order to this effect will raise a presDmp^ 
tion that tbt necessary- condition baa been fotfilted, and throw a dtffictilt 
onus Op the person who n-nnU to challenge tbe validity of the order; 
bnt the Camt is not powerless to detemiinc the validicy of the ordtr^ 
op tnhipng proper evidence." But where the libcriy' of the subject 
is concerned, the Court may not act upon sneb a presumption.^^ 

ffc) Strict compliance wjth the reqnirements of Art. 1^11) pvts 
immnrnty to the order that it cannot be challenged Ln a Court of law 
on the gronnd that it is an order of the Governor. If, therefore, the 
rtqniremcnts of the Article are not complied with, the resnUing im- 
mnniiy' cannot be claimed by the State^ but this will not nullify the 
order itself, If it appears from other materials tliat anth a decialon was 
in fact taken by the Goyernroent/'" Tims, — 

(1) liSnhere an order is duly signed by the o^cer authorised Ly 
the Kales made by tlie Governor nnder Art. 166 (3), bnf the order was 
Hot expressed to be made in the name of the GovEmDr, adidavit tp the 
edett that the matter had been placed before the Government was 
received to hold that the order was that oi the Go^’emnient of Bombay,” 

Bat the order cannot be savctl where it is not duly authenticated 
and it is cBtablished or conceded that it was pot made or concurred 
in by the competent authority. “ 

Cl. \ 3 ): Rulei of Btuinejj^ 

1. The satisfaction of the Government, required by s, 2 of the Pre¬ 
ventive Detention Act, must be the satisfaction of the Minister^in-charge 
and not that of the Secretary. The Secretary cannot escercise that 
power without reference lo the Minister,*' 

Sinha J. of the Calcntta High Cottit^" has held that the Rules 
of BusineSFi framed under Art. 166 (3) may aathorise a Miniirter to 
delegate to the Secretary or other officer of hh Department, anv 
foncinoiLs inclading statntoty functions, by making ’Standing OrdersV 
It iH thus possible for the Mlnis-tcr to delegate the function of issuing 
orders of ac^iifsltlou, p/tcr hefnj as to the existence ot 

certain conditions, which according to the relevant ettactineni. Is trt be 
a satisfaction of the State Government 

2, Conversely', ivherc a statute ^-ests a power in the Chief Secre¬ 
tary, an order of tbc Chief Minister, without the conctuTence of the 


6. 


9. 

156. 


Pfone^r v. 3ro/eccl, A. Mad. 48 (5?1. 

King^rmp. V. Sibnali:, (1950) 5fl C-W.N. 25 : A. 1945 p.C. 


10 . ^oinhhEr V. B. L. A. 1050 Cal, 552 

IL Shyamaghna v. SktU, 1052 Oris^sa 20q. 

II; w «''f.iS’i ‘"'■ 

SR.Asri.'S.'.'S'““ 
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Chiff Sccrctaiy carmot be vmltdp tlinu^h tbe ard« o£ tbe ChJef 
Ministtr \& duly aatbetiticated by ajiotlier Sei;retan'. 

3. There is na reqairement to pablish the itnles frasicd ncider 

.Art. 166 


Whether ctatateiry ud qiuji^jiidicla] dudet eaa be dele^aied. 

L It ho5 UQfy been settled by the Snpieipe Conrt^" that eved the 
fmicdoDa or duties wluch are vested m m S^te Government by a statnte 
may be allocated to SlitiJstens by the Rates of Business &amed nnder 
Article 166 (6). It ha^ been painted out dial when a fnnctlon is 
vested by a -istatate in tbe State Govemmeut the statutory pmvision 
been inteipreted wEth the aid of the Getieml Clauses Act. The 
General Clauses Ac^ 1^7 defines a State Government to mean a 
Governor [section 360 A stataicirj fnnetion of the State Gov- 

emtuent thus becomes a function of the Goveriwr, and the bafiiness 
of State Government under Ardcie 166 (3| includes sucti statutory bnai- 
tiess. It is, therefore^ coinpecent for the Governor to allo4^te snch 
s*ttitoT>' functions (including matters relating to his subjective satis- 
lad ton)'* to the Slinlsters by making rules under Article t66 (6).'* 

2. Whether there can be a fnrther delegation by the Minifler to 
ch? odicers snbordinute to him dependi npan the pmTisions of the rules 
ol the bosiness- If the rules enabling the MhusEer in-ebarge of a 
particular departmenE to arrunge for the disposal of cases before hlin 
by naeans of stand tug orders and the statutory fnncticms are Included 
within Such enabling prov-ieioUp they can be delegated by the Minister 
to his anbordinate officers. 

But if the rules do nnt Specifically antborise such delegation^ a 
delegation of statutory fimetion by the Minister to his Secretary would 

involid-^*^ 

4. Qoasi-jbdidal functions \^ 9 ted in the State Governn^ent cun also 
be similarly allocated provided those tulca coufortu to ihe principtes of 
judicial procedure/* Thna^ if die jHaiute confers upon a party a right 
oi pitTsoTiat hi^aiing before the State Got'ernmentp the Rules of Business 
cannot provide for the delegation of ibc function of htating to a 
Secretairy\ In such a case the ^Minister who is to decide must also 
hear the party/* 


Duties of ChieJ 
Minister as respecLS 
the furt^ishing of In- 
forinaUon to Got'er- 
nor, etc. 


167. It shall be the duty of the Chief 
Minister of each State— 

{a) to comiitiinieate to the Govcrtior 
of the State all decisions of the 
Council of Ministers relating to 
the administratioia of the affairs 


of the StQte and prDpo{sals for legislation ; 


(h) to furnish sueb infomtation relating to the adminis¬ 
tration of the affairs of tbe State and proposals 
for legislation as the Covemor may call for ; and 


(e) ii the QovmiOT so requires, to subinLt for the eon- 
sidcratfon of the Council of Ministers any matter 
on which a decision has been taken by a Minister 
but which has not been considered by the Council. 


17. v- AlaJf of A. P., A-P. 4ff7 f44!). 

IR. Xugnjcnj’um v. .fP.‘?TfZC A. la.^ S C. m i325). 
la, Shitmbhti V. B. L. Cf^tton A. im CaL ^2 
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Chapter III.—^Thb State Legisl-ATURE 
Generai. 


16S. (1) For everj- State there shall be a Legislature 

which shall consist of the Goveruor, and 
(“) in the States of Andhra Pradtsh\ 
t . Bihar, Bombay®, Moihya Frade^fi'*, 

Madras^ Punjab^ [/itar PriuiciJi and West 

Bengal, two Houses ; 

(5} in other States% one House. 


(2} Where there are t\^o Houses of the Legislature of a 
State ^ one ==ball be known as the Legislative Council and the 
other as the Le^isl^itive Assembly, and where there is only one 
Hov^se, it shaD be known as the Legislative Aseembly. 

Pitideili. —By reason of a (S) of tbe CousiitittLtion (Scvenlh 
Amend iiurnt^ 1&5S, Miidhya Prod-Mh stmll have a setond Ha-n^ie 

1 tiegislative ConsuHl) only after & aotifiEatioa tp this effect lias been 
inade by the President/ So Jang Knch uptifipatioa is nut made laws 
made by the nniramerai Hgislature are quite valid/ 

169. (1) Notwithstanding anything in artide l^p Parlia¬ 

ment may by latv provide for the abolition of the Legislative 
Council of a State having such a Coundl 
AhoHtioii or crea- or for the creation of such a Council in 
tion nf T.egifilJit5ve a State having no such Council, if the 
Councils in States- Legislative Assembly of the Sate passes 
a resolution to that effect hv a majority 
of the total membership of the Assembly and by a tiiajorily 
of not less than two-thirds of the memlvers of the Assembly 
present and voting. 

f2) Any law referred to in clause (1} shall contain such 
provisions for the amendment of this Constitution as may he 
necessary- to gT\ e effect to the provisions of the law and nmy 
also contain such supplemental ^ incidental and conseniuential 
provisions as Parliament may deem necessary. 

(31 No such law as aforesaid shall be deemed to Ik? on 
amend nient of this Constitution for the purposes of article 368. 


170-^ fo the provisions 

Composition of the <>/ U^slalive .lisembh' o/ 

Legbilakivt Assfm- c^ch Sta^c snali consist of si?| iiiorg Nian 
fine htindred, and not sixty, 

members chosen by direci election from 
letriiorial constiiuencies eh flic Stale. 


\- TiiserEffd by the L^glfibitive Councils Act, 1057. 

2. Til- fue^ stjitc of Gulprat farmed out of Hornlmy slmll haw nn& 

3. InscT^tl hy ihe ConstitnUdn (Scvftilli Amt nditiEtit i Act tg^fi 

4. Ramdas V. A. IteS M.P. .TS3 0551. 

5 Snbstitatpd by the Coi^ftitatinn CBcvcntli Ainendinentl Act, 1050. 
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(2) the purposes of cl^iuse f7j> each State jiidH 
divided inio t^friioriai constUuencies fn manner the 

between ihe population of each consiiiuency and the 
niimlfcr of to if so far as pracHcable, be the 

jatiftf ike Siaie. 

Explanalion.—In this ^populaiian^' 

the population as osceTtained at the losf preceding census 
of which the reic^fliif figures have been published. 

(3) Upon the completion of each the lotal number 

of seats in the Legislaiivc of each State anil ^i'I^i~ 

^7on of each Stoic ini^ c<?iE5Jiiut^nxi££ shall be read¬ 
justed by Such authority and in fuc/i manner may 

byf law determine .- 

Provided that such readjusirneni shall Mof affect represent 
in the legislative x-lsj^nifafy uniii the dissolution of the 
then existing Assembly. 


171. ftji Tlie total number of nieriibcrj; In t3iu Legislative 
Council of a State having: such a Council 
exceed of the total 

imsnber of members ui the Legislative 
Assemble of that State: 


Provided that the total number of members in the 
Legislative Council of a State shall in no case he less than 
forty. 

(2) Until Parliament by law otherwise provides^ the com- 
position of the Legislative Council of a State shall be as pro¬ 
vided in clause f3). 

(3) Of the total dumber of ni embers of tlie Legislative 
Council of a State— 


{a] as nearly ns may be, one-third shall be elected by 
eleetorntes consisting of members of iiiunidpalt- 
ties, district boards and such other local authori¬ 
ties in the State as Farl inn lent may l>e law 
specify i 

{b] as nearly as may be, one-Uvelfth shall be elected by 
electorates coDsisting of persons residing in the 
State 'ivho have been for at least three years 
graduates of any university in the territory of 
fudia or have b^n for at least three years in 
possession of qualifications pTCScribed by or under 
any laiv made by Parliament as equivalent to that 
of a irraduatc of any such university ; 


Or StibAtitnted for ^oTit-fcmrth* by the Constitution fStvemh Amend- 
input) Atl* I See. 
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ic) as nearly as may be, one-t\^elfth stall be elei^t^d 
by electorates consisting of persons wto have 
been for at least three years engaged in teaching 
in such educational Institutions vvithiu the State, 
not lower iu standard than that of a secondary 
schooh as may be prescribed by or under any law 
made by Farliaincnt ; 

(d) as nearly as may be, one^third shall be elected by 
the members of the Legislative Assembly of the 
State from amongst petBons who are not members 
of the Assembly i 

the remainder shall be nominated by the Governor 
in accordance with the provisions of danse (5). 

(4) Ttie in embers to be elected nndcr sub-clauses (al, (b) 
and {c] of danse [31 shall be cho^n in snch territorial consti¬ 
tuencies as may be prescribed by or under any law made by 
Parliament, and the elections under the said sub-clauses and 
nndcr sub-clause {d} of the said clause shall be held in accord¬ 
ance with the system of pnopoitlonaJ representation by means 
of the single transferable vote. 

{51 The members to be nomited by the Governor under 
sub-clause [cl of clause (3j shall consist of persons hn\nng 
special knowledge or practical esperience in respect of such 
matters as the following* namely:— 

Literature, sdeuce, art* co-operative movement and social 
service. 

Amimiimtmt.-ln cl, (t), the word 'one-foiarth' has betw sDl^titnted 
hv ihc word *oae-iliird\ by the Cotiitittttiou iSevcnth xVpicndmeEit) 
Act, 

Obi«t of Amend mmt -In the Statement nf Objects and Rea^iL^ 
ckC ibe Ainefidnteiit BiU it waa explained that in the CMC of the smaller 
States, the U ratio cansed dtMcultica im the matter of nepresentation 
iti the Legislative Council; hencen the ma^fniutti "haa been tailed by 
jnakiug its stTctigth H of that of the Assembly, 

CL (e) J No ri*lit ta chBlIcnge the nominBllaD vutder Art. 

1. The uotuiDatioTi of a member by the Govtmor under the pre¬ 
sent *ub-cL and cl, tS) diMA not infringe the personal right of any elected 
member of the Legislative Aswinbly even In an indttect manner so 
na to entitle him to sn-^tnii] an applicntiort for the iasne of a writ of 
certiarfiri In qnash the nomination made by the Governor.^ 

2. For the same reason, Q«& B’'arr*infn doea not lie against a 
nominated person lo long ns the notificmtinn making the noininations 
stand?,* 


7. In tc Raxaomooetbi, UftS2 II MX-J, B7L 

8. BfmancAflndm v. Dr. H. C. MookherjcCf. ^ $51, 
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172^ (1) Every Legislative Assembly of every State^ 

spQiier iltssolved^ shall coiitinue for 
Uaration of State five years from tlie date appointed for its 
Legislatures. meeting and no longer and the expira¬ 

tion of the said period of five years shall 
operate as a dissolution of the AssembLy : 

Provided that the said period may, while a Proclamation 
of Emergency is in operation^ be extended by Parliament by 
law for a period not exceeding one year at a time and not 
extending in any case beyond a period of six months after the 
Proclamation has ceased to operate. 

(2) The Legidative Council of a Stale shad not be 
subject to dissolution, but as nearly as possible one-third of the 
members thereof shall retire as soon as may be on the expira¬ 
tion of cver^" second year in accordance with the provisions 
made in that behalf by Parliament by law. 

Qn^ification for 173. A person shall not be qualified 
'mcmbersliip of the to be chosen to fill a seat lo the Legislature 
State Legiijlatfitre. ^ gtate unless be— 

(a) is a citiaen of India ; 

(b) is, in the ease of a seat in the 
Legislative Assembly, not less than hventy«five 
years of age and, Ln die ease of a seat in the Legis- 
tive Council, not less than thirty years of age i and 

(cl possesses such other qualifications as may be pres¬ 
cribed in that behalf by or under any laiv made 
by Parliament. 

EfTfrtt of eoim«v«k|:ion. 

The frlccUon of a person who is IcickiJig tn any of the above qoalb 
hcatiansi is void.* even thoagh the Returning Officer accepted hie noiui- 
tuition papers.^* 

tt) The GovCTnOT shall from 
time to Hme summon ihe House or each 
pasSons of the House of (he [.egisioinrc of the Stale to 

pro^e^tion'^aJlT*: as be thinks 

solution. shall not tnien^ene 

beheccn I'tj laJi sit ling m tme session and 
the dale appointed for its first siiling in. ihc tacari 

(2) The Governor mdi_v from hiiie iime^ 

{a) prorogue ike House or either House ; 

(h) dissolve ihc Legislative 


9. Cf, Jagadananda v. Rahfriiifra^ .A. 19^ Cal. r5^), 

SO. Mangdi Sain v. Sksnno, A. 1559 Fanj, 175. 

Ll^ Sabstituted by the Conslftution FFirst Arneiulment) Act, SS51 
s. for the ortgiUBl irtkles^ 
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181, (1} At any sitting of the Legi^tive Assembly, 
while any resointioii for the removal of the Jsptisker from his 
olEce is under considcfatioo, the breaker, 
Tbt Speaker or or while any resolution for the r^ioval 
5 lie Depflty Speaker of the Deputy Speaker from his office is 
not to prtAkle wtuJe ctmsideratiou, the Deputy Speaker, 

sbiiH not, though he is present, pro- 
b nuder eonsidera- side, and the provisions of clau^ 12) 
tion. of article ISO shall apply in rdatiou to 

every such sittiiiE as they apply in relation 
to a sitting from which the Speaker or, as the case may be, the 
D<^piity Speaker s is absent. 

(2) The Speaker shall have the right to speak in. a.nd 
otherwise to take part in the proceedings of, the Legi^tiye 
Assembly while any resolution for bis removal from office is 
under consideration in the Assembly and sliall, nohvith stand* 
ing anything in article 139, be entitled to vote o^y in the 
first instance on such resolution or on any other matter 
■during such proceedings but not in the case of an rtiitality of 
votes- 

182. The Legislative Council of every State having such 
Council shall, as soon as may be, choose 
two members of the Council to be respec¬ 
tively Chairman and Deputy Chairman 
therwf and, so often as the office of Chair¬ 
man or Deputy Chairman hecotnes vacant, 
the Council shall choose another raenilier 
to be Chairman or Deputy Chairman, as the case inav be* 


Ttie OlasmSatli flud 
Deputy CtiainnaH of 
tlie Ltgtalativff Coun- 
cti. 


Viimtiop and tt- 
«igna(ion erf, imd re¬ 
moval fronin 
cifficH of ChainjjflP 
and Pepnty ChasT' 
IHiltl. 


183. A member holding office a-^ 
Chairman or Deputy Chaiman of a 
lativc CotmeU— 

[a] Mihail vacate his office if he ceases 
to be a member of the Council ; 
(h) may at any time by writing^ under 
his hand addressed^ if such 
member is the Chairman, to 


the Deputy Chairman, and if such member is the 
Deputy Chaintiau, to the Chairmai], resign his 


office ; and 


Ic) may be removed from his office by a resolution of 
the Council passed by a majority of all the then 
mernbers of the Council: 


Provided that no resolution for the purpose of clause 
{cl shall be moved unless at least fourteen days' notice has been 
giveo of the intention to move the resolution. 


Art. I87 j 


CONSTITUTION OF INDIA 


323 


184. UJ While the office o£ Chaimian is vacant} the 
duties of the office shall be performed by the Deputy Chair- 

Power of the De- office of Deputy Chainaaii 

puty chfliriHan or vacant, by such member of the 

other fwrsoii to por- Council as the Governor mav appoint for 
form the dnt.es of the purpose, 
the a£c£ of^ or to i 

act as. Chairman, ^7 Uunug the absence of the Chair- 

. “tting of the Council the 

Oeputy Chaimtau or, if be is also absent, such person as mav be 
detemiined by the rules of procedure of the Council, or, if no 
such person is present, such other person as may be detenu ined 
by the Council, shall act as Chairman, 


185, (1) At any sitting of the Legislative Council, while 
any resolution for the removal of the Chairman from his 

The Chairman or under consideration, the Chair- 

the Deputy Chair- or while any resolution for the 

uian not to preside r^oval of tlie Deputy Chairman from his 

for'^is 

Qftke is uikdtir cDMi. ^naiman, shall not, though he is present, 
deration, preside, aud the provisions of clause (2) of 

, ,, . article l&l shall apply in relation to 

every such sittag as they apjdy in relation to a sitting from 
t\Jiich the Chairman or, as the case mav be, the Deputy Chair¬ 
man IS absent, ■ ^ t' 3 

(2) The Chaiimaii shall h.ivo the right to speak in, and 
otherwise to take part in the proceedings of, the Legislative 
Council while any resolution for his removal from office is 
undtd consideration in the Council and shall, nohvithstanduig 
n> hin^ m article be entitle<l to vote only in tbe first 
resolution or oa any other matl^ during such 
proceedings but not in the case of an equality of votes, 

186, There shall be paid to die Speaker and the Deiiuty 
SditaHeB and nllow. Speaker of tile Legislative Assembly, and 

□ nces (if the Sirtflktfr *0 the Chairman and the Deputy Chalr- 
«H.i of the Legislative Coundl, such 

and Dapntv ™r" aUoivancea as may be respec- 

tnaB. tuely ii.\ed the Legislature of the 

. *>tate by^ and, until pro^nsion in that 

uchfllf IS so made, such salaries and allow’iincES as arc srw?cifi.cd 
ill the Second Schedule. 


187. (tl The House or each House of the Legislature of 
a State shall h.ive a separate secretarial staff: 

Provided that nothing in this clause 
Secrotnriat state shall, in the case of the Legislature of a 
State having a Legislative Council, be 
construed as preventing the creation of 
fK>sts conimop to both House* of such Legislature. 
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(2) The Legislature of a State may by law regulate the 
recruitiutni, and the conditions of sc nice of persons 

to the secretarial staff of the House or Houses of the Legisla- 

(3) Untd^proiision is made by the ioeislature of the Stale 
under dause (2), the Governor may. after «»nsultation with the 
Speaker of the Legislative Assembly or the Chairman of the 
Legislative Council, as the case may be, make rules regulanng 
the reernitment, and the conditions of service of per,sods appomt- 
ud to the secretarial staff of the Assembly or the Council, and 
any rules so made shall liave effect subject to the provisions 
of any law made under the said clause. 


Cff Buitness 

188+ Every memlMjr of the Legiiikative Afe^tiibly or the 
Legi^lsitive Cowticil of a State shalL before taking his seatp 
make and subscribe before the Governor, 
Ofltli or affirtuotiGp person appointed in tliat behalf by 

by membeTs. ^ ^ ^ affimiatfon aceordmg to the 

form set out for the purxKJse in the Third Schedule. 

AuHL of fnilurt to Udic 

The pcjialtv for Tcfn&aj to take oatll \s prescribed in Art. mr It 
clots not jseto render Uie scat vacant- Hence, an ap^cation far 
gtta irdJfJWtd? also docs not lie on dw ground tiiat fl member has riot 
taken the oath and is aot, accordiagb% entitled to be a member. " 


189. (I) Save as otbeiAvise provided \n this Conhtitutiojip 

all questions at any sitting of a House of the Legi.slauire o£ 
a State shall be determined by a inajcrity 
of votes of the members prescut and 
voting( other than the Speaker or Chair- 
man ^ or person acting as such. 

The Speaker or Ch airman, or r^r?on 
acting as such, shall not vote in the fitiSt instance, hut shall 
have and exercise a casting vote in the case of an equality of 


Voting in HouaBii^ 
power oi Houses to 
ftL:t Bolwith Standing 
vncaniritii and qoo- 
rum. 


votes- 

(2) A House of the Legislature of a State shall have iioiver 
to act notwithstanding any vacancy in the membership thereof^ 
and any proceedings in the Legislature of a State shall be valid 
notwithstanding that it is discovered subsequently that some 
person who was not entitled so to do sat or voted or otherwise 
took part in the proceedings. 

t3) I'ntil the Legislature of the State by law otherwise 
provides, the quorum to constitute a meeting of a House of 
the Legislature of a State shall be ten mcmix-rs or one tenth 


!3. dHflHfi V, Hutn SaJiay^ A, 1353 M.B, 
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of the total nuQiber of members of the House, whichever is 
greater* 

(4) If at any time during a meoting of the Legislative 
Assembly or the* Logisktivc Council of a State there is no 
quonini* it shall be tlio duty of the S]jeaker or Chairmanp or 
person acting as sueh^ either to adjourn the House or to suspend 
the meeting until there is a quorum . 

cf Members 

ISO. (i) No person shall be a luember of both Houses 
of the Legislature of a State and provision 
Vacaiicin vl seals, shall be made by the Legislature of the 
State by law for the vacation by a person 
who is chosen a member of both Houses of his seat in one 
House or the other, 

(2) No person shall be a member of the Legislatures of 
t\^o or more States specified in the First Schedule and if a 
person is chosen a member of the Legislatures of two or more 
such States, then;, at tha expiration of such period as may be 
specified in rules made by the President, that person's seat 
in the Legislalures of all such States shall become vacant, unless 
he has previously resigned his seat in the Legislatures of all 
but one of the States. 

(3) If a member of a House of the Legislature of a State— 
(a) becomes subject to any of the disqualifications tuen- 

tioned in clause (1) of article 191 ; or 
(hj resigns his seat by uTiting under his hand addressed 
to the Speaker or the Chainnan, as the case may 
be, 

his seat shall thereupon become vacant. 

(41 If for a period of dax-^ a member of a House of 

the Legislature of a Slate is vvitliout permissiod of the House 
absent from all meetings thereof, the House may dcelare his 
seal vacant: 

Provided that in computing the said period of sixty days 
no account shall be taken of any pericid during which the 
House is prorogued or is adjourned for more than four consecu¬ 
tive days. 

Com-raeatA^ —See under Art. tOl, arite^ 


191, (1) A person shall be disqualified for being chosen 

as, and for being, a member of the Legislative Assembly or 
, Legislative Council of a Slate— 

for membSrsK’' ’it f 

the Government of India or the 
Government of any State th^‘ 

Schedule, other than an office declared by Ihc 
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Legiidature of the State by law not to disqualify 
its holder ; 

(h) if he is of nnsdotid mind and stands so declared by 

a competent tourt ; 

{e) if he is ad undischarged insolvent ; 

(i) if he is not a cithsen of India, or has voluntarily 

acquired the citizenship of a foreign State; or is 
under any acknowledgeincnt of allegiance or 
adherence to a foreign State ; 

(e) if he is so d.isqualihod by or under any laAv made by 
Parliament. 

(2) For the purposes of this article^ a person shall not be 
deemed tq hold an office of profit under the Cjovernmcnt of 
India or the (lovernment of any 51 ate speclfic'd in the First 
Schedule by reason only that he ts a ^Tinister either for the 
Union or for such State. 


'Office of prcfit\ 

]. In nre^ffr to attract Art* p, 233]+ or Art. 

(J) the person mast hold ap. ’'oiRict* tWt offtce must be □n 
^office of profit*. 

3. 'Omce' mentis a posTtion cr plnco to T^hscli certain duties are 
attached, which, in the present coate3ct, means duties of a public 
ebaract^rJ*’^*^ 

3r .An 'o6ice of proEt' an . office which 15 cap&hte of yielding a 
profit^ or pecmiBaify gain.^" If crnolnmentG are attached to ih^ office 
Jt does not cease 'to be an officse of profit if the holder dons not 
actually receive the cmoInmcnEs.** On the other hand^ if a profit does 
actuaLIy accme from an office, it Is an 'office of profittio matter 
how' it actrnes,** Hiua, the office of an Oath Ctunmt&SEoner, who 
receives few for his services, is an office of profit el^ea though he 
receives' no aalaFy from the Govemniffiit.=^^ 

4. ^^Profit' means any peenniary gain. The anionnt of such profit is 
immaterial for the present (purpose: but fees to reimburse oui-of- 
poctet e^epenses do not constitute profit for the presetti parpose.** 

5. Tl ne«l not he u paymepi in money. Where lands are r Hotted lo 
the officer by way of remnnemtion for serricca rendered or he is 
anthorised to deduct hla remunerjition from the Government revetme 
collected by him, the office held by him is an 'office of profit* 


'Under the Government'. 


U In order to const!tote a duiqnolificatimi under Art ICa its 
191 41) t«). the ofBce profit ma.rt be held under the C^vemffllnT 
Employeea of a statutory body corporate cannot be taid to be 
tbtir office niider the Goverametit where they gre neither appointed 


16. Dtow T. k^fhav, 60 Bom. L.p. 2m rAetoTd!n=r 

this cai*^ it IS not ticeessary to oonstthite ao office iJuu tk#. 
have an e^cistence Independent of the person who holds it 
tion whnj mns counted to thnt laid d^m in r G fr oT^ 

t7. r/_ Ratmppa v. Sanj^appa, A. IMg Rr o« 
tB. Rat-anna v. Kagge^rappa, A. SC 

19. ShaH^r% RttLb I (fS,, 
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qnr rccaQvabtf^ Govcminctl'E nor eY? thcv paid oat of tb^ 

re^'ERUfs oi tht Governinflnt,^* even tboiiKb tbc cflrpt>ralu>R mav 

be iinder the conirol of the Goi’^rronieiil,” 

2 . ^GovcrnmenE^ iti cotite3£t incItideB all tlie three branches of 

Government,—Ecgjislative, eMcntive alid judicial« SO tIlOE persoos ap- 
pn1nt(^d to the <tf^^c^le'tar 1 Rt of tbe I^j^alalUre are aim} under 

the Goveriinient.-* But nn elected mcniber of [be L^^is^tive CouuciT 
does not hold an office und^r the Stale Govemmenfe, for liia appoint^ 
iiicnt or removal doe^ not He wiUisn the pou'cr of the State Oovem- 
iiictn.** 

3. It IS- the poTver of nppoititiiieiit and rentoval and nut the source 
0 ^ the remnnerption paid timt constitutes the test of an office being: 
held under the Government or nut."* 

4. WSiere an fo an office is made by the Gkivernmciif 

and the person liol^ the office by reason of such appointment, it Is 
iniTnaterijil for the present purpose that GoTemrueot has no option 
but to appomt a particolai* person fe,gr, the heir nl a village 

or of a Sarbarakar in Orissa)+" Stml Early, where Government has 
Llie power to an officer it is immatetial for the present that 

such dismissal is not at the ptcasure of the GoveruTiient bat has to be 
made under statutory' grounds,” 

I'Dr Uie ^me reasonj where a ptrsoa^ iit fact, holds an office by 
virtue of on appointment by the Government^ any defect m the order 
of appointnieiit is iinmuteriVl for the purpose of determining whether 
he is Hiotdsng^ an office of profit'. “ 


11 ^ 2 . (I) If any question as to u’liether a niembin: 

of a House of the Legislature of a State hay become subject to 
any of the disquaJificatious meutioued in 
Decision on que^ clause (I) of article 191 , the question shall 
ormeE'.' be refmed for the ded-sion of the Governor 
and his deci?^ion sboJl be final. 


(2) Before giving any decision on any such question, the 
Governor shall obtain the opinion of the Election Commission 
and shall act according to such opinion. 


Cl, { 1 ) 3 'Mat b«ome\ 

These words indicate that the disquaH^cation which can be referred 
id the Goi'craor under the present Atiicle is a disqualfficaHon arising 
&ub-^ueiit to the election and not existing nt the time «f the cleciloti. 

CL 3 'ShAll net nceei^ns to lueb opiniQR*. 

It would appear from these wordfs that the Governmctii n^j dis¬ 
cretion to decide such question contrary to the opinion of the Election 
Commission. Thus, when au Election tHbnnal has udiudged a lueiiiber 
to be gatUv of a corrupt practice, the Governor cannot Icgititnately 
refuse to act according to tliat dedsian, except perlmps on the p^tound 
that the Tribunal was not validly conatituted-” 


20 . 

21 . 

22 . 

23. 

Zi. 


Hc!i Jjil /7i?/ Bahadur, A. 39SO Raj. 227 
Rumrtfli'ahr v, Rafracbapidra, fl65T) GO L.R. 7711 fl77JS 

v. ATshare, A, I9fi$ OrEssa 260 (2d41. 

Huff Ld V. J?a/ Ffllwdirr, X. 1950 Raj. 227 

Cf, Jhrabfni v. Elect Ion TrrhirnuL A. 1957 AIL 202 
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193. If a per^n sits or votes, ns a member of the Legis¬ 
lative Assembly or the Legislative Council of State before he 
has complied with the requirements of 
article iSS^ or when lie knows that be Lh 
not qualified or that he is disqualified for 
membershin thereof or that he is prohibit¬ 
ed froiii sp doing by the provisions of any 
law made hy Parliament or the LegislatiuTe 
of the State, lie shall be liable in resided 
of each day on wbkh he so aits or votes to n |^eIlalty of five 
hundred rtipees to be recovered as □ debt due to the State. 


Penalty for 
and voting bciore 
making oath or alEij- 
mation under article 
tSS ^r tiol qdu- 

lified or when dis- 
qnaliGed. 


PoTFerjEn Friviiegis flfltf Immujiiiies n/ Siai« Legislalnr^s 
and thdr Mcmbcjs 

194. (U Subject to the provisions of this Constitution 
and to the rules and standing orders regulating the procedure 
privileges. Le^slatnre, there shall be freedom 

eic.j of ihe Hauaies speech in the Legislature of cverv' State 
of UgfsiatureB and ( 2 ) No member of the Legislature of a 

J proceedings in 

uny court in rftipect of anyttiing said or 
any vote given- by him in tile IrCgislatitro or any coininittee 
thereof, and no person shall be so liable in respe-ct of the publi- 
cation by or nndur the aiithorily of a House of siich a legis- 
latnre of any report, paper, votes or proceedings. 

(3) In other respects, the powers, privileges and immunities 
of a House of the Legislature of a State, and of the members 
and the committees of a House of such Legislature, shall Ije 
such as may from time to time be defined hy the legislature 
by law, and, until so defined, shall be those of the Hou^ of 
Commons of the Parliament of the United Kingdom and of 
Its members and committees, at the commencement* of thi-i 
ConstiUitioD. 

(4) The provisions of clauses (H, ( 2 ) and 01 shall annlv 
m relation to per^ns who by virtue of this Constitution have 
the right to speak in, and otherwise (o take part in the 
cecdings of, a House of the Legislature of a State nr 

>"cmhers of S 

Privikg.. of the Uai.l,h.,^.-Sce p. 180, 

Subject l* the CpTi(tihatien'+ 

^*1 ^subject to IhE ConstBlHtfmT' ! * ^ ^ 

prevision, „( .\n> S0» and ail. Hence, i,, ihe^eJi» 

gf epeevh, a mem ber cannot rnl« a 

2S. ,*ilMrnr(» y. Srf h'riilma, .K. IKfl s.C. 3 » 1459 ,, 
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Supftme Ccmri or High Court Judges wbich is prohibited by Art. 3U-** 
nnder Art, IdS, opilcj. 

2- The restrictive words at the begiEiuing of cL [\} are not, luuw- 
cver, used in cl. (2), which means that there iuimuiiity 

M £ar as Liabiliity before p Conrt of taw concerned. lu the resiilt, 
UP member c^mi be held Ibble before a Court ior coutempt for ImriD^ 
violated -Art. ZH or lor breach of any of the Rules of Llie LeipiJatnre.^' 
The remedy for such viobtfou lies La the hands of die Speaker or 
i]>e Legislature itself.' 

Scop« of 

'PrOceediags' ia ch f2) inclqde noE: only speeches but atiiO motioilS. 
^uestioas etc, a» form part of the proceedings of the House! But 

questions which are dis'idowed never tornj part of the proceediiig&.^ 

Scope of Cl. (3)^ 

1. This clause provides that la the abi^eiiec of any legiAlatioa by 

the Lcgi^lalnref the powers, priihlege^ etc. by a Hoose of the 

Legt^^latare or any Coaiulittec thereof shall be the sjime as those of 
the House of Commons at the carnmeacement of the Consticmion.“ 
It thoi gives the power to punish for contempt either a member* or 

a fiirati^er' in like cases as would have enabled the House of Commons 

to act in sneb mailers. Similarly, a House has the power to prohibit 
even a faithful report of its proceodingSr* 

2. Clauses (t)i, 12) and (3) of .Art. 194 arc tnatualEv exclusive^ so 
that if a matter relate^ to the publication of tlic proceedings of the 
LcgLslattire but is not covered by cL |2), mimunily for it cannot be 
etuimed under cl. (S).* 

3. ft ha!^, iiiccorditiglv, been held by the Calcutta High Court*’ 
ihftt the principle laid down in Uic l^nglisb decision in If'iMOU v. 

which protects unauthoriircd but or faithful pubUcation 

of the proceedings of a House cf the Lcgiiilaturc, dnea not apply in 
India. Cl. (2) of tlm preseut Article of our Constitutson protects only 
authurised publicaiion und tliefc l& uo exception in our l{iw of defama¬ 
tion EOntained In the Penal Code in fa^ur of publication of the pro. 
cei^mg§ of the Legislature-* 

Speaker'* juri*dielion to take itep» for eontcoipt. 

1. Tlirough the normal procedure for a House to Uke cognisauoc 
of an Gllcged contempt is by u regular coutempt la tbe Hoa^ic by a 
member, dlere is nothing to prevent tbe Speaker, as the rcprescnli- 
tive of the dignity of the HonEe, to take cognisance of a contempt 
cumuiitted in the House itself or outside and then to set the House 
and its iiidchiiieritt.'^ for an appropriate uction against the offender.^ 

2. At any rate» the Court liaa no iurisdicliou to tntevlere with a 
wfii to Hummati a person for appearing before the Privilege* Com¬ 
mittee, on the ground that there wa* no resolution anthorising t!ie 
Speaker to summon such person.^ The Court cannot interfere wdth 
nnv aclujn taken for contempt nnless the LvgisTatnre or its duty 
anlborised oflicer ts seeking to assert a privilege not known to the 


1 . .Siirrwdffl V. ,Vui>okrIsPii»u. A. 1&SS Orissa 168 {172. l/dj. 

2. KJiiir liflttufi' V. Ail K» Wa, A. Rang. 423. 

3 Jaiish V. Huffjudhnpi, (1^> 60 C-W.N. 971. 

4, NJtnrjiju %\ Sti KniUna, A. X96& 395 I^J; sec also p 32^, 

5. f?j/ N'nrflfn v. .‘Hniaram, A. 1034 .All. 310- 

6, lalish V. Hurfffldlmrt, U956) 60 C.W.N. 971 (9771, 

7. Sirrcfb v. PufAt, ^ 19511 35 C-W.N, 745. 
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bw ParliMiicat-" Once h privilege held to estsstp ii Ls for tlie 
HoH^e to judge tlie occasion and its niaBinti: ot exercise^ The Coart 
cannot interfere ’with an errniMfoiis dcci^on by tbe Hon&e or its Speaker 
in respect of a breach of ita privilegex* 

Wbetber warrant uitied by a State L«gi»Iatiur« to punUh lae cob- 
tempt G-DiD run bvyuiidl tbe terntDry of the Sl«fa. 

Tbg Enmbay High Court^ bas held thu a warrant issued for tJie 
arrest ol a person for the purpose of aitsnenng a cliarge of eouteniplp 
hv a House of the Li^gislatiire ol a State may run and be ellectivc 
bevottd tile, territory oi that State inas^much aa the very obieci of the 
privileges of a Legislature Tixiuld be defeated if it is denied cxecotion 
onXside The boundaries of the State* and, fnrthcrp because there is su> 
difference in the provisions of Arts, I0^ [J) and W <3} in this respect. 

This view, it is submitt^p overlooks the basic fact that our Con- 
stkiition is federal and the 1imitaticn& to the powers of all the organs 
of a State follow from that basic fact. TJiat is why express pre^ 
vision is required in Art. 2Si for tlie recogriition of all the public 
act> ol a State,—cxecutivei legissativc and judicial, outside th^ terri^ 
[otv of that State^ A Legislature is constituted under the Const tin Lioti 
for the purposes of legislation and if that legislative power cannot 
extend beyond the boundaries of the State [Art, 243 11)], it ii difficult 
to Imagine that the powers ancillary thereto shall extend beyond that, 
in the absence of express conscifqtiouat prox-isinn- Further, the juilg- 
niem does not take Into ncconnt the sitnnikiiu in otiUer federal conutrivs. 

As matters stand, it ia not possible to give effect tn thv vearrant 
of one State iq dtinther State unless i\it latter State, in pur^iiauce 
of an iiuer-Statc a&retmenti enaq:r 5 legEslatici]i to tliiii elttct. 


195. ^[embers of tlio Lc^gislntive Aiiiaetiibly ojid tins Legis¬ 
lative Council of a Statu fihaJl be entitled to receive such 
^ . , ,, salaries and Qllotvanees as may from time 

™.i"” "iSfr >0 >;'»'!>» by 11,« Lwilan,™ 

of the State by law atid, until i>rovision in 
that respect is so made, salaries and allowances at such rales 
and upon such conditions as were ininiediatt^j*" before the coiti- 
menceETietit of this Constitution applicable in the case of mem¬ 
bers of the Legislative Assembly of the corresponding Province. 


pTOcedufe 


I9e. 


Provisiortfi tq iti- 
troductlon and pass¬ 
ing of Hills. 


{t^ ,Siibject to Hic provisions of articles jSS and “^7 
rrith respect to Money Bills and other 
financial Bills, ii Bill may originate in cither 
Hotisc of the Lcffislstnro of a State which 
has a Legislative Coiindl. 

(21 Subject to the pTovisions of articles I&7 and 198 a 
Bill shall not be deemed to have been passed by tlie Houses of 
the Lestslatnro of a State lia\-itis a Legislative Council unless 

K Shamwa v. .Sri Krfsland. A. SC j ^ 

Katiia, A. iSSfl Assam m. ^ v, 

S. HCBsf MUiry v. Hfl/issl. flKS) 60 Bom. l.r, jTfl 
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it has been agreed to by both Houses^ either without amendiiient 
qr mih such amendmetits only are agreed to by both Houses* 
(3) A Bill pending in the Legislature of a State shall not 
lapse by reason q£ the prorogation of the House or Houses 
thereof. 

H) A Bill ponding in the Legislative Cotindl of a Stale 
which has not been p&5!$ed by the Legislative Assembly shall 
not lapse on o dissolution of the Assembly. 

t5) A Bill which is pending in the Legislative Assembly 
of a State, or w^liich having been passed by the Legislative 
Assembly is pending in the Legislateve CounciL shall lapse on 
a dissolution of the Assembly^ 

197.^ {1} If after a Bill has been 

passed by the Legislative Assembly of 
ttestiittioji °J'' a State having a Legislative Council and 
Jicil tmn^itted to the Leg^ative Couudl- 

RrUs otTier than (a) the Bill is rejected by the Conncii ; 

^roney Bills. or 

(b) moT(i than ttirtc inonths elapse from fhe date on which 
the Bill is laid before tlie Council without the Bill being passed 

by it : or * - 

(e> tlie Bill is passed by the Courtcil with amendnicnts to 

which the I.c^islative Assembly does not agree 
the Legislative Assembly tnay, subject^ to the rules regulat- 
ifiiT Its procedure, pass the Bill again io the same or in any 
suljsetpient session with or wi tbout such ameiidTTients , if any i 
as have been made, suEgested or agreed to by the Legislative 
Council and then tmtismit the Bill as so passed to the 
Legislative Council. 

(21 If after a Bill has been so passed for the second time 
by the Legislative Assembly and transmitted to the Legislative 
Council— 

(o) the Bill is rciected by the Council : or 
(61 more than one month elapses from the date on which 
the Bill is laid before the Council without the Bill 
bing passed by it ; or 

(e) the Bill is passed by the Council with amendments 
to which the Legislative Assembly does not agree '> 

t he Bill shall be deemed to have been passed by the Houses of 
tlie Legislature of the State in the form in which it was passed 
by the Legislative Assembly for the second time with such 
amendments, if any. as have been made or sugpsted by the 
Legislative Council and agreed to by the Legislative Assembly, 
(31 Nothing in this article shall apply to a Money Bill. 
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ISS- (ll A Money Bill shall not be introdtieed in a 
Legislative CoimciL 

„ , , , (2) After a ^ronev Bill has been passed 

KJu" A’’*-’ A^bly of a State 

BiStii, ‘ having a Legislative CounciL it shall l>e 

transmitted to the Legislative CoudcLI for 
its recommendations, and the Legislative Council shall within 
a period of fourteen days froiti the date of its receipt of the 
Bill rctnm the Bill to the Legislative Assembly with its re¬ 
commendations, and the Legislative Assembly may thertufjon 
either accept or reject all or any of the recommendations of the 
Legislative Conncil. 

(3) If the Legislative Assembly accepts any of the recorii- 
mendations of the Legislative Conucib the ^loney Bill shall 
be deemed to have been passed by both Houses with the amend¬ 
ments recommended by the Legislative Conncil and accepted by 
the Legislative Assembly. 

[43 If the Legislative Assembly does not accept anv of 
the recominejidations of the I-egislative Council, the Monev 
Bill Shan be deemed to have been passed by both Houses in 
tlie form in which it was passed by the Legislative Assembly 
tvithout any of the amendments recommended by the Legis¬ 
lative CoiindL 

(5) If a Money Bill passed by the Legislative Assembly 
and transmitted to the LegislaHvc Council^ for its recoinoien- 
dations is not returned to the Legislative Assembly within the 
said period of fourteen days, it shall be deemed to have been 
passed by both Houses at the expiration of the said period in 
the form in which it was passed by the Legislative Assembly 


199. (U For the purposes of this Chapter, a Bill shall 

. - be deemed to be a Monev Bill if it con- 

Deimnion ot - - . . _ r. 


Money mW* 


tains only provisions dealing with all or 
any of the following mattersp namely_ 

[a) the imposition, abolition, remission, alteration or 
regulation of any tax ; 

{b] the regulation of the borrowing of money or the 
giving of any guarantee by the State, or the 
amendment of the law with resjiecl to any 
hnancial obligations undertaken or to be under¬ 
taken by the State ; 

(c) the custody of the Consolidated Fund or the Con¬ 
tingency Fund of the State, the payment of monevs 
mto or the withdrawal of moneys from any such 
Fund ; 

f i} the tippropriation of moneys out of the Consolidated 
Fund of the State ; 
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(^1 the declaring of any expenditure to be espeiiditure 
charged on the Consolidated Fond of the State» 
or the increasing of the amount of any such 
expenditure ; 

if) the receipt of money on acoount of the Consolidated 
Fund of the State or the public account of the 
State or the custody or issue of such mouey ; or 
{g) any matter incidental to any of the matters specified 
in sub-clauses (a} to (/j. 

(2) A Bill shall not be deemed to be a Money Bill by 
reason only that it provides for the imposition of fines or other 
pecuniarj' penalties, or for the demand or payment of fees lor 
licences or fees for semces rendered, or by reasDri that it pro¬ 
vides for the imiMsition^ abolitiorLp reitiission^ alteration or re- 
f^ilation of any tax by any local authority or body for local 
piiriMases. 

(3) If any question arises whether a Bill introduced in the 
Legislature of a State which has a Legislative Council is a 
JMoney Bill or notp the decision of the Speaker of the Legis¬ 
lative Assembly of such State thereon stiall be final. 

(4) There shall be enddrsed on every Money Bill when 
it is transmitted to the Legislative Council under article 19S, 
and when it is presented to the Governor for assent under 
article 21K), the certificate of the Speaker of the Legislative 
Assembly signed by him that it is a Money Bill. 

200. When a Bill has been passed by the Legislative 
Assembly of a State or, in the case of a State having a 
Legislative CoilnciL bos been passed by 
Aifisent to Bills. both Houst*s of the Legislature of the State, 
it shall be presented to the C governor and 
the Governor shall declare cither that he assents to the Bill or 
that he withholds assent therefrom or that he resertxs the Bill 
for the consideration of the President l 

Provided that the Governor may, as soon as possible after 
the yiresentation to him of the Bill for assent, return tlic Bill 
if it is not a ^loney Bill together with a message requesting 
that the House or Houses tnll reconsider the Bill or any 
specified promsions thereof andp in particular, will consider the 
destrability of introducing any such amendments as he may 
recommend in his message antb when a Bill is so rctiimed, the 
House or Houses shall reconsider the Bill accordingly, and if 
tlie Bill is pa-ssed again by the House or Houses with or without 
amendment and presented to the (lovemor for assent, the 
Governor shall not withhold assent therefrom : 

Provided further that the Governor shall not assent to, 
but :>ha]l reserve for the consideration of the President, any 
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Bill which in the opinion of the Govanior would, if it became 
law, so demote from the powers of the HIrIi Court as to 

Constitution 

'tteuivatibJii for coD»(iti‘aJioD of the Pmidcnt', 

_ Art, 200 does c^t i-outcmplatc that the Gorcinnr shall first 
fnr -I*^*'*' the bill has hecotav a fnll-fledged law rtsen? it 

to cans,derau,n of the President. Reservation is an to 

^rvat^f i **®®*“‘^ the bill. Indeed, to wh=« 

™n™* compulsory, the Govcnior is prohibited from giving bis 

Proof of OAM^ul. 

Ilwt the head Ot the state was aoL preseiit m 
^e Lapiul on p. parta«:nlar data is aot enongh to prove Ihac hSs asaent 
on that date, as there are other method^ ol obtain- 
tiif, his^^^eat, c,g,^ hy teleg^rarti^ teJepboae or tlie like.^^ 

f- l^oiarotion' of asficnt nieanj^ nothijic luort than a onlitir Dfai 
ficaliPn that assent has b«n ffivenJ^ ^ 

Fnvi^ 2: ^Dma^lc from the [hiiwerft of the High Cour^'. 

qualified by the words “which cudanKure tbfl DOsi- 
U n-u"^ 1 *'’* V ConstitntiQn it is desired to Sip' 

Ueiice, if a Bti, nwrely iiyeks to affect tlie rights of (he* piuties in d 
caw pending h^lorc the High Court without enttoiKLv th^ 

^ilT be®resrtved ttnT; 


201 , When a 

Bflls Tcsen-ed for 
COIlflideratioEI. 

thertfonn : 


Bill is reserved hi* a Governor for the 
consideration of tht* President, the Presi- 
dent shall declare either that he assents 
to the Bill or that he withholds assent 


Provided that, where the Bill is not a Mgnev Bill the 
President may dired the Governor to return the Bill to thn 
Hou^ or. as the case may be, the Houses of the Lesislatnro 
of the State together with such a message as is me^n!^ ™ 
the ^st proviso to article 300 and. when a Bill is » retiimed” 
the Houw or Houses shall reconsider it accordinelv wirh;.f- 
period of sis itiooths from the date of receipt of such ** 

»d. a it i. ,,ai„ p.a«d bv tkc H«.i« S “m"*' 

foM™'StS'i.'* •» thTl4V^,°; 


10 . 

1 ]. 

12 . 

13. 


e- '"■ ffA. 19S2 s c 252 fS«« 

«... ,.. f; tm,. 
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ProceduTe m Finaiitiol 

202. (1) The Goveraor ^haU m respect pf every finauciol 

year cause to be laid before the House or 
Houses of the Legblature of the State a 
^tatcmept of tlie e^timuti^ receipts and 
expenditure of the State for that yeaTfc in this Part referred to 
as the annual financial statement/' 

(2J The estimates of expenditure embodied io the annual 
financial statement shall show separately— 

(a) the sums required to meet expenditure described by 

this Coustitutiou as expenditure chained U}>oii the 
Consolidated Fund of the State ; and 

(b) the sums required to meet other expenditure proposed 

to be made from the Consolidated Fund of the 
State ; 

and shah distinguish expenditure on reveuue account from 
other expenditure. 

(3) The following expenditure shall be expenditure charged 
on the Consolidated Fund of each State— 

(a) the emoluments and allowances of the Covernor 

and other expenditure relating to his office ; 

(b) the salaries and allowances of the Speaker and the 

Deputy Speaker of the Legislative Assembly and, 
in the case of a State having a Legislative Council, 
also of the Chairman and the Deputy Chairman 
of the Legislative Council ; 

(c) debt charges for which the State is liable including 

interest, sinking fund charges and redemption 
charges^ and other expenditure relating to the 
raising of loans and the service and redemption 
of debt : 

[d} expenditure in respect of the salaries and allowances 
of Judges of any High Court ; 

(e) any sums required to satisfy any judgment, decree 
OT award of any court or arbitral tribunal i 
if) any other expenditure declared by this Constitution, 
or by the Legislature of the State by law, to be 
so charged, 

203. (II So much of the estimates as relates to expen- 
^ t ■ diturc charged upon the Consolidated Fund 
' rwV “f/ State Shall not he sutaiiittM to the 
to estimtiies, Df the Legislative Assembly, but 

nothing in this clause shall be construed 
as preventing the discussion in the LcgislatuTc of any of those 
estiniatcs. 
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1 21 So mucli of the liaid estimates as relates to other 
expenditure shall be submitted iu the fonii of demands for 
grants to the Legislative Assembly^ and the Legislative Assem¬ 
bly shall have to assent^ or to refuse to assent, to any 

demand, or to assent to any demand subject to a reduction of 
the amount specified therein. 

(3) No demand for a grant shall be made exeept on the 
recommendation of the Governor. 

Cl*. (2).(3): 

clatises reqatre xUat every -slemand' shall be reecmirucrided 
by tljc Governor and separately put la die vote of the .Vsi^emblv Tile 
AmeJe makw no referetige lo the iletns mdnded in eacli deiiiaad ur to 
the parpo$e for winch each item is roc|iiired»^ * 


204. (11 As soon as may be after the grants under 

Appropriatica 203 have been made by the Assern- 

ol>% there shall be introduced a Bill to 
1 ^ 0 vide for the appropriatton out of the Consolidated Fund of 
the State of all moneys required to meet— 

(a) the grants so made by the Assembly ; and 
{b) the expenditure charged on the Consolidated Fund 
of the State but not exceeding in any case the 
amount slioum in the statement previously laid 
before the House or Houses* 

(2) No amendment shall be proposed to any such Bill in 
the Houp or either House of the Legislature of the State 
which will have the effect of varying the amount or altering 
tlie destination of any grant so made or of varying the ainoiint 
of any expenditure charged on the Consolidated Fund of the 
State, and the decision of the person presiding as to uhether 
an amendment is Inadmissible under this clause shall be final 

(3) Subject to the provisions of articles 2D5 and 206 no 
Titoney shall be withdrawn from the Consolidated Fund of the 
State except under appropriation made Ijy la^v pas^ in 
aceordance W'lth the provisions of this article. 


Effect^ ©f the Apprippri^tion Act, 

. V >PP<'fl‘Priatji>j] Act givK^ legal sanctiem ta the CTunt* 

by the Irfj-isLature, After the Act i* passed, the linilUiisnTi^f 1 
tun luider a head i* lo be dctcnnlned mlelv veixh refpi-i- ^ 

Schedatr of the Act A* ’ referent e if> the 

2 . Money appropriated towards a ixtrticnlar u 

titai heswl only iinlcss tlie SchHdIe f» arntmlcd by Sn 
or rdle ^vini; tho force of law, con^ittcnt writb ConFf^tB^ ’’^n 

honcrl in the ^hedolc nnd witliiu Ihe Jluiitj socrl firvl 

be qnc^tirmiH] as iiiio(iiietiiiitional.'<‘ *»pccifiet| ihcrcin catiiiol 


14. Fhrflaj v. SUtte of .<lf. P,, A, ,955 
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Supplementary, ad- 
iliiioiia] or eicc$^ 
grants. 


205. (1) Tbe Govtrmor &hal]— 

(tf) if the dinoiiDt autheiised by any law 
made La accordance with the pro- 
visiottiS of article 204 to be 
pended for a particidar serv'icc 
for the curreat financial year is found to be 
insuflicieat; for the purposes of that year or when 
a need has arisen during the current Bnandal year 
for Supplementary' or additional expenditure upon 
some new service not eontemphlated in the annual 
financial statement for that year, or 
(h) if any money has been spent on any service during 
a financial year in excess of the amount gran ted 
for that service and for that year, 
cause to be laid before the House or the Houses of the Legis^ 
lature of the Slate another statement sJiowing the estiioatcd 
amount of that c^q^enditure or cause to be presented to the 
I^egislative Assembly of the State a demand for such exc<^ 
as the case may be. * 

(2) The provisions of articles 202, 203 and 204 shall have 
effect in relation to any such statement and expenditure or 
dematid and also to any law to be made authorising the appro¬ 
priation of moneys out of the Consolidated Fund of the State 
to meet such expenditure or the grant in respect of stich 
demand as they have effect in relation to the annual financial 
stateuient and the expenditure men Honed therein or to a 
demand for a grant and the law to be made for the authoiisa- 
ff moneys out of the Consolidated Fund 
of the State to meet such expenditure or grant. 

Applicability dl Art. 205. 

1 ‘It ^ sa-i con Ik avnilctl of wih- if ilic nimtev 

= particuior purponi is iniafficienl 
wjvheii a need ar^es oftsr tlw BotJpet tins pasMd for iffiniTrifts n 

n fdr sach expendilni'i? haa to be innde m Ihp Ilndgct 

206. (1) Notwithstanding anything in the foregoing 

provisions of this Chapter, the Legislative 

Votes on accoDTit, Assembly of a Slate shall have powrer_- 

™ advance in 

excepuonal gxnn.,. estimated expeii- 

diture for o part of any financtal 
year pend mg the complctloii of the pfocetlure 
prescribed in article 203 for the voting of sucli 

1$* Piartla^ w Stale a. J955 Nag, IL 
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gr&m aad the passing of the law in aeeotdauc^ 
with the provisions of article 204 in relation to 
that expenditure ; 

(b] to make a grant for meeting an unexpected demapd 
upon the resources of the State when on account 
of the magnitude or the indefinite character of the 
service the deniand cannot be stated vnth the 
details ordinarily given in an annual financial 
statcmcut ; 

ic] to make an exceptional grant which forms no part 
of the current service of any financial year i 

and the Legislature of the State shall have power to authorise 
by law the withdrawal of moneys from the Consdlidated Fund 
of the State for the purposes for which the s^id grants arc 
made. 

(2) The provisions of articles 303 and 204 shall have effect 
in relation to the making of any grant under clause (I) and 
to any law to be made under that clause as they have effect 
in relation to the making of a grant with regard to any expen¬ 
diture mentioned in the annual financial statement and the 
law to be iuade for the authorisation of appropriation of moneys 
out of the Consolidated Fund of the Stute to meet such 
expenditure. 

207. (U A Bill or amendment making provision for any 
of the matters specified in sub'dauses (a! 

Special proviaious to (f) of ckuse {i] of article Ishall not 
flsi to ficiancial RtUa, introduced or moved except on the 

reconimcndation of the GqvtTOor, and a 
Bill making such provision shall not be introduced in a Legi^:- 
lative Council: 

Provided that no rMnnnendatiou shall be required under 
this clause for the moving of an amendmciU making provision 
for the reduction or abolition of any tax, 

(2) A Bill or amendment shall not be deemed lo make pro¬ 
vision for any of the matters aforesaid by reason only that 
it provides for the imposition of fines or other i>L!Cuniary 
ivcnalttes^ or for the demand or payment of fees for licences 
OT fees for services rendered ^ pT by reason that it provides for 
the impositionp abolition p remission^^ alteration or regulation of 
any tax hy any local authority or body for local purposes. 

(3) A Bill whichp if enacted and brought into ot>eratioTi 
would involve expenditure from the Consolidated Fund of a 
State shall not Im? passed by a House of the Legislature of the 
State unless the Covemor has recommended to that Housn th^> 
consideration of the Bill- 
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208. 


Precidure Cetieraily 


U) A House of the Legislature of a State inay ttiatrf 

««!<.. subject to the provi- 

Kules a| Procedure, siona of tfiis Constitution, its procedure 

imd the conduct of its business. 

(2) Uiita rules are made under clause (ik tbe rules of 
procedure and sliding orders in force imniediatcty before the 
rauunencetnent of this Constitution tvith respect to the L^s- 
lature for corresponding Province shall have effect in 
re^tion to the Legislature of the State subject to such modifi^ 
cations and adaptations as may be made therein by the Speaker 

of the LegisUtive Assembly, or the Chaimiau of the Legislative 
Council, as the case may be. ^cgisiame 

(3) lu a State ha^ung a Legislative Council the Governor 

t^d"thr*ChlS“ of ^e Legislative Assemblv- 

t Chairm™ of the Legislative Council, may make rul^ 

?he Lo communications betivi^n 

AHj. 20 S ud 

of ^ ih* mtanEng 

tlie timely completion of hnancial business, regulate by laiv 
Ae proc^ure of, and the conduct of 
busmess in, the House or Houses of the 
Legislature of the State in relation to any 
hnancial matter or to any Bill for the 
appropriation of monevs out of the 
Consolidated Fund of the State, and, if 
■ ■ ■ nna so far a? any provision of anv law so 

^rW W any rule made by the House or 

or the Legislature of the State under cW (T) 

or article 208 or with any rule or standing order having effwt 

thari^er of the State under clans/ {2)™f 

that article, such provision shail prevail. ^ ^ 

210, (11 Hotu'ithstaiiding anything in Part XVTI, but 

subject to the provisions of article’ 348 
business m the Legislature of a State shall 
be transacted in the official language or 
languages of the State or in Hindi or in 

Provided tliai Hie Speaker of lie Lagialahre Arremllv or 
a..inii.o of ti e UkislaMvo Corrpeil. or persoo a«ta“S 

Ifi, Skariua V. iVrf Krlfhm, A. liWft S.C. 395 (411,, 


RC;^L[ltlOt] by }aw 
of pTm:c(Hirc ill ihfr 
Lcgislsture of Uic 
S4;iitt: in relation to 
i^fuiticiat bystuesdo 


Lan^bg-e tq be 
n^i} in TofepfiftH 

Lature. 
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as the case may be, raay permit any member who cminot 
adequately express hiniself in any of the languages aforesaid 
to address the House in his mother-tongue, 

(2) Unless th^ Legislature of the State by law olherriise 
provides, this article shaJL after the expiration of a period of 
fifteen y^rs from the commeccetntait of this Constitution, have 
eS^ect as if the words *’or in Englii^^' were omitted tberetrom. 

211, discussion shall take place in the Legislature of 
on dis- a State with respect to the conduct of 
Judge of the Supreme Court or of a 
High Court in the discharge of his duties. 


212 . 


(!) The validity of auy proceedings in the Legisla¬ 
ture of a State shall not be called in 
question on the ground of any alleged 
irregularity of procedure. 

(2) K'o officer or member of the Legis¬ 
lature of a State in whom powers are 
, . ^ vested by or under this Constitution for 

reflating procedure or the conduct of business^ or for main¬ 
taining order, m the Legislature shall be subiect to the juris¬ 
diction of any court in respect of the exercise by him of those 
powers. 


CdnrLa tlQl tp in- 
guife ipto prppccd- 
in^B of the Lcgisla- 
Loxc, 


^ CL ( 1 ) : C 0 UH 4 RDl. to iifiq.uire ui.to 
p. 23!rp stitc\ under An. ^22. 


proEPcdLagf pf liio 


Powtr of Gov-er- 
nor to prpinii]|;atc 
OrditiQDccs during 
rectBB of Legislature. 


ClJAPTfiH TV.—LEniSLATIVU Po^STJR OF THE GO\‘EKXOR 

213. (I) If at any time, except when the T^iyislative 
Assembly of a Slate is in session, or where 
there is a Legislative Council in a State 
except when both Houses of the Leyisial 
ture are m sessioa. the Governor is satisfied 
that qucumstanccs exist which render it 
I, f * ^ to take immediate action 

Provided that the Governor shall not witlrniit ixr^,-. *■ 
from the President, promulgate any such Ordinance “^tions 

(«) a Bill containing the same provisions would under 
thi5i Constitution have Termini ^nuer 

^n«io» of tho Pra'lcotT lho 

thereof into the Lettishtnre ; or oduetton 

he would have deemed it necessonr +.v . 

containing the same pm vision Wor 
tiort of the President ; ^ considem- 


(bl 
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(<:) an Act th^ Legislature oi the State ojatainiog the 
same provisions would under this Constitution have 
been invalid unless^ ha^dng been reserved for the 
consideration of the President^ it had received the 
assent of the President. 

(2) An Ordinance promulgated under this article shall have 
the same force and effect as an Act of the Legislature of the 
State assented to by the Governor^ but every such Ordinance— 

{a] shall be laid before the Legislative Assembly of the 
State, or where there is a Legislative Council in 
the State, before both the Houses, and shall cease 
to operate at the expiration of sis weeks from 
the reassembly of the Legislature, or if before 
the expiratiou of that period a resolution dis¬ 
approving it is passed by the Legislative Assembly 
and agreed to by the Legislative Council, if any, 
upon the passing of the resolution or, as the ease 
may be^ on the resolution being agreed to by the 
Council ; and 

(jb) may be withdrawn at any time by the Governor. 

Explanation .—Where the Houses of the Legislature o£ a 
State having a Legislative Council are summoned to reassemble 
on different dates, the period of six weeks shall be reckoned 
from the later of those dates for the purposes of this danse. 

(3) If and so far as an Ordinance under this article makes 
any provision which W'ould not be valid if enacted in an Act of 
the Legislature of the State assented to by the Governor, it 
shall be void : 

Provided that, for the purposes of the provisions of this 
Constitution relating to the effect of an Act of the Legislature 
of a Slate which is repugnant to an Act of Parliament or an 
existing law- with respect to a matter enumerated in the Con- 
eiirrent List, and Ordinance promulgated under this artide in 
pursuance of instructiong from the President shall be deemed 
to he an Act of the Legislature of the Stale ’ivhich has been 
resen-ed for the consideration of the President and assented to 
by him. 

Art*. 313-; OrdinAiicfc4 inalcins p4w«kr GoTcvnui-. 

a. 'll 

I. As in the casfl of an OrditinTice lufide by the President the Coortf^ 
cannot cm^stioFi the vcilidSty of nn Ordinance made bv a. <^vemor on 
the grctuid that there were tio .snflicEent for 'proTnnlpAiui^ an 

Ordinunoe" or that it was made tnala Me, e.p., to cirvum'^ent judicial 
dceiaionn." The onlv que^^tioTi with whsoh the Courts are concerned h 
only one of EcgLsIatiTC competence.** 

17. Jnan Prasanm v. Proi\ of RVsi Bengal, A. CaU I rr'.B.I i 
Lflt^ifuarayatl V. of Rthpr, A. P,C, 50. 

ts. V. Protp. of Bihar^ 4 fPat.S. 
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/* abwlufc cAndition (at the c^ttrciic of the powet 
If™.. thtarcof most not be in sesiiwi at 

Governor nmy prorogue the legislature or either 
Honse for the purpose of nukins aq Ordiuouce. If, however, the 

*Exevpt when the Lcgiilotive Auerabljr .... in leuioo'. 

A Ugislature oonsista of one Ilotise. via., the 

.^sembly, tto t>dtniii]ec enn be protcnlgaced at a time when the 

Ab^cmbiy in S5ab.fccm_“ 

Hoysts, tlie Governor may pronml- 
^ HotHits has been prorogued. In 

raiidity of an ominante waa upheld even 



. _ - -- --.i-.--.— — -neiui w un- I.U ttiSiflSUJJ 

Its drat miettog till it* prorogution ot dissolntion.” 


a. (2) ! 'Same fotee end effect a* ui Act of the Legiilntwrw'. 

*<?«9 to tlie deration of the Ordinaime □» 
ISLvj'iir™ '*** •intitotiod upon the Ordinance- 

n^ng power ot the Goi^niOT save tbosc that are imposed upon the 
State MfgisJatm'i^ nnder She Constitutioii. ^ 

Z. Hence, an OrdiDBiice may amend or repeal not only another 
^■naoce bnt also sny law passed by the Legis^ture itself, subject to 
the lujutatioo as to its own duration.” ^ 

3. ^ilarly, where a law possed by the Legislature could be re¬ 
trospective in operation, there is nothing to twr an Ordinance on the 
same siib}iKt from being retrospective** Hence, an Ordidunce can 
be given retrospeebve operation even from a date whew the LeetslaCure 
was iTj ® 

\ duration of the Ordinimce itself {5 limited to the 

period Iflid down in cl. (nj, there ib nothing to prevent an Ordinanee 
to ^scti^ a «ttfcenci;** or to make other proviekn aach as the 
Tillich will endure even after the eip[ry of the 

5, On the other hand, an Ordinatbce would be invalid for conirA- 
ventiOD of the coiLBtitntioiial limllatfoua to wMcti the Stite Levi^ln+uiA 
IS anbject, Art. (4;^ ^[2],* ^ 

CL (2) (a) ± *Sha|f In laid befoul PwrliwmentL 

NotwdihBtandiiiSf the word 'flhair, the reqairemeut of laysntr befm-A 
P^liament s$ direeiory.* The only consequenee of aon-oamoir-™ 
witli tfita reqyireiiieQt is that the Ordinance will ctsuie to 
at the expiratioq o£ six weeks froni the reasBeinbly of Parliampnt^^Tr 
doeg not affect the initial validity of tile Ordinance. 


19. 

20 . 
Zl. 
2^. 
22 . 


fiJ4yd V. s/ pillar, A. IC 15 O Pat, 

In re Vetrahn^rayya, A. 1950 MiiVl. 243 

Cl'S'vo 1-\1J!'52^'' U. P.. A. lElSfl All. 557 (56ffi. 

«. Vfdc JSffifreror'v- FH?nciariffBf n®4Sj C.W N MA rPf'i . 

Prurauim V Pr«W a/ |[V« P.iigai, (53 C.AV n. ^ % 

24. UnUtd Pttnrincii v. (1042) F,C.il * ‘T.Bd. 

25. /ogendes v. A. IflM CaJ ^ 

V A. ieS2 CuT. ^7 

1 rr'’l^I 3 fr“ .\. tflgo fhissa 4 ,; 15 * 

3. CL LHilinau v. R, T. A,. A. IBM Amlhra 
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‘Rc«4>1uHqii Ji*»pproTii»B of it*. 

Tlwsc words rcfd to fl resolttliou diiectVy disapproviiis of uift 
tirditiLace. Tht fart tliat tb« Assembly ^ rcftsod leave to ‘n^odoce 
A Bill iucorporating tLe provisions of the Btll docs not amonut to a 
TfisolpticHi ditapprCrt-iiiE the Orili lUins:* with^ci the pK^auinj? rjf VrL ^13 
HmS ^d it cannot be contended ibat the Ordinaire ceased to be 
operatic from the date when leave to intTodoo! the Bdl was refnaed. 

PirovUo to Gl- (3)* j .. .1 * 

I. This Proviso Rives validity to an Ordinance uwde by ilie 
Governor in respect to a matter in die Concurrent Dial, 
iiant to a Union law, in the same ttianncr ns laid dawn m An. im 
as regards an .'tct of the Slate Legisiatare of tlie same natoe, bnt 
whrtMS nndet .\rt. 254 42). assent of the Preaident is retimrnd after 
the Act is passed, the present Proviso validates the Ordiiiaare tin^ if 
it hoa been made by the Governor in pursuance id 'instru^ons ^wcd 
ftom the President. Tlm-s >" the one case, die assent of rhe President 
is provirms and in the otlier if is subsequent to the 

Z, A Governor's Ordimince, made without snch previous msttoc' 

‘'''" 3 !* T^if coflclnditiR words of ihe proviso n»ke it cleat that whcie 

An Ordiiiiflce Is prwnmlgated m pur^nce of ififitraction-s _ 

Pre^idcrtl^ ttifthtr ctuMirntion of tlae OTidinancc for the asscitt 
rreptdent andcr Artr 2^ (2)^ would not bt; requite . 


Chaptrs V.—Ttriv High Covets is tiik States 
HiEt. Courts for 214- ... - There stmll be a Hisb Court 




for each State. 


215 Every High Court shall be a court of record and 
shall have all the power; of such a court 
High Courts to be the power to punish for cootetnpt 

courts of record. 


CniBinciiu See under Art. I2e, mile. A High Court’s power to 
cuiUEcit lor eoiitemni is now based upon the present nrtielc and it is 
not nectssarv to reier either to the Letters Pstent or the Rules of the 
Court to determine the ambit of this power,’ 


^Higb Court"- 

Jndgi of the Hiffli C^urt oppoiiited to an Iiisldstfial Tribunal ia 
tiot a 'High Court' anif h not enlitkA to eiscercisc the power to punVah 
for iMteitipt under Art, 2l&.^ 


PrU'ceifuro to be fottiJiweid. 

The High Court has inherent power to deal with a coutempt of 
kaetf sunimarily and lo adopt its ow^n pracedure, premded that it la 
fntr and gives a reaAonable oppottnnily to the contemoer to defend 
bijn5elf. Nothing in the Criiuioal Procijdnfe is applicable to anch 
proceeding." 


4 v+ o/ Otlssa^^ A. I^W Orissa 4<i. 

EhutirnfA V, Prov. 0/ Hfftor, I94&) 4 P L-R. 201 iPat ]. 

6 L^mibai t. Stale 0/ M. F., \r I95t Nag. 94. 
r. Cls- {2} and IZ} have been omiUed by the Constituliou ^^^cuflt 
Anieudnienl:) Act. 

2 Si^U 0 / F.* 19 ^ Bom 

3 HayleJ* iriulfeT Of, A, IftAS Mad. I O-E-)'^ 

t Snkhdev V. ChUf Jnsik^, -laMl S.C.R. 4A4 {463U 
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Tarnlarlftl UmitAtbii. 

recoup a High Coart can pmiisb a periwn tut eou- 
tc^iloriid jmri^idiclioq by a person if 
^cb Person ^ppcii| to be within it« jBrisdk-tion, But dici^ h no 

Edt'"cs " p««”‘ ^='“ 


216. Evei^^ High Court sbajl consist of a Chief Justice 

Coastiiuiioa of Ju^es as the President 

Higii Courts. tnay frotu time to time deem it necessary 

to appoint. 


AmfendiTicDt,—Tbo Constitulidn (Scyoittb Atii^Ddaienl) Act, l9i5C, has 
oQiittcd Eht Proviso, wliich wa$. as follows : 

"Provided that the Judges so ap^Kpinted Ahali at tio time cucced 
in nanaber aacb maxiTnuji] rvnmber fts tbe President niav, from time 
10 time by order fix in relation to that Court. 

Object of AzBfeBdixioDt.^'The reason for tlie omiEsion of tbe Pro- 
vjso h Ibiil it was ^'of UiUe flignificaiicc from the practical paint of 
view^ since ibe Order fixing the mnxdjTanni may be chaEiged bv the 
president wbenevcT necessary 

217. {)) Every Judge of ^ High Court shall be appointed 

by the President by warrant under his 
hand and seal after consultation with the 
j-c oi Chief Justice of India, the Governor of 
* High Conrt. the State, and, in the case of appointment 

of a Judge other than the Chief Justice, 
the Chief Justiee of the High Court, and sfiah hold offia, is 
Iho COSO of an addiJtcmal tfr acti-Kg Judge, as provided in arikle 
224. and in any other case, uiifil ho ailains Urn age of sixtv 
years t' ' ' ’ 


\ppoirLtmeiit 
adttiniis o f 


»»'S 

office of B Ju£ 


Provided that— 

^o) a Judge may, by writing under bis hand addressed to 
the President, resign his office ; 

(6) a Judge may be removed from his office bv the 
President In the manner provided in claufse (4) of 
article 124 for the removal of a Judge of the 
Supreiue Court; 

(c) tbe office of a Judge shall be vacated hv his bein? 
apjwintcd by the President to be a Judge of the 
Supreme Court or by his being transferr^ bv the 

_ 

5, i« rg, {39431 Bmn. L-R 94 

e. StJtemetit of Obj^bi and Rfjisoiis' ‘ 

7. Soh^titut^ fqr tllp word.*;. "jMIt hole! 
thfr Cr-nslitiitkm I.^vcnlb Act, 


Art. 219) 
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(2) A person shall not be quallbed for appoiutincnt as a 
Judge of a High Court uiiles:^ he is a citi^eo of India and— 

tft) has for at least ten years held a judicial ofBce in 
the tcrritorv* of India ; or 

(h) has for at leaist ten years been an advocate of a 
High Court ... or of two or more such Courts 
in succession. 

£a;/?/aKaii>a.—For the purposes of this clause— 

(a) in computing the period during which a person has 
been an advocate of a High Courts there shall he 
included any period during w^hich the person has 
held Judicial olhcc after he faecntne an advocate ; 

{b) in computing the period during Avhich a person has 
held judicial office in the territory of India or 
been an advoi^ate of a High Court, there shall be 
included any period before the commenccincnt of 
this Constitution during which he has held judi' 
cial oEce in any area which was comprised before 
the fifteenth day of August, 1047, within India 
as defined by the Oovemmeiit of India Act, 1935^ 
or has been an advocate of any High Court in 
any such area, as the case may be. 


5 u-Wh {hJ : hfrM'. 

The-se words inalce it ckar Utat a |>er&ciu wlio has at any timt In?Id 
0 judicial office may be appointed a Judge of ihe Ifigh Court creii 
though he does not bold U judicial office at the time of the 
appoiutment." 

^218. The provisions of clauses (4) and (5) of article 124 
^ ^ shall apply in relation to a High Court 

tait**?r“£^ion»''reiGt; “ lo the Supreme 

infi to Supreme Court Court w ith the substituiioti of references 
tn Hiyh Courtis. to the High CouTt for references to the 
Supreme Court. 


219. Everj' person appointcKi to be a Judge of a High 
. Court + , shallp before he enter.s upon 

subscribe before the 

Courts. Covernor of the State, or some person 

appointed iu that behalf by hiitip an oath 
or affirmation according lo the form set out for tlie purpose 
in the Third Schedule. 


fi. €f. V. Banfrfi, A. l&sa All. 323 

0+ Art. 238 liJia been cKtcndfld to Jornmii S; Kashmir by the 
CQiij^titRtian (Applicatjoii to J. & K.\ .A Eiieadmcut Order, 1960. 

10, Thti words ''In a Sitate" have lieeti omitted by the Cunstltution 
(SeveutJ] Arueudmeut) .\clp 1956 
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11-11220. Nc persotL whOj &fUr crffmm^ttccwent «?/ 

CQnsiituU&n, kiis held office its d permanent 
ke^tnetiou OD pcac- Judge qJ a High C&uH sftall plead ^ act 
ticc after being a m any cewri £>r before £in>' in 

pemianenE Jndgp. Iwdi'a except Supreme CouTi and the 
oihcT High Ccuris^ 

Explanation. — In this arficfep the expression Court** 

does tiai iRtZirJc a High Cout*'^ for a Stoic specified in Pori B 
of the First SekEdulc as it existed before the com7nenccmcni of 
the ConsUlufion fSei^enth Aniendmenl} .4cl, 195§. 

Amcndkneiit. — This Atticle has been by _th4? 

{S&venth A^ 1 e^d^le^tl AtE, with Ibe foHowing object — 

‘^Vn impoTtflTit factor aHectrag the selection of High Conrt judgtri. 
Iroui the biT is the total prohibitioti contained in artieie 22t!i on practice 
Biter their retire roent from tlie beuchr It is proposed to revise the 
article so as to relax this complete ban and permit a retired judge to 
practise in the Suprcoie Coort and in any High Court other than the 
one in wb:th be was o permanent Judge," 

221. (1) There shaU be pmd tt> thi: 

Judgo of each High Court such ^alarit^ 
' as are speceified in the Second Scliedule, 

(2) Every Judge shall b« entitled to such allowances and 
to such rights in respect of leave of absence and pension ns 
may from time to time l>e detennined hy or under law madt^ 
by Parliament and, until so determined, to such allowances and 
rights as are specified in the Second Schedule : 

Provided that neither the allowances of a Judge nor his 
rights in respect of leave of absence or pension shall he varied 
to his disadvantage after his appointment. 

^^222. (I) The President may, after consultation with 

Transfer of a Judge the Chief Justice of India, transfer a Judge 
ttom one niglL Court from one High Court to anv other High 
to another. _ _ 

Ametidme^nt. —The worda ^'within the Eertitnr^ of India" in cL \\f 
and cl, f2) have ocnltted by tbt ConstihiHoTi fSe?entIi Amend- 


tl. Substituted by the Constitution {Scvcntti Aiuendmttn) Act, l0sM 
12. Article 220 has been extended la Jammu and Kashmir hy thi* 
Constitution (ApplicatiDTi to J, & K ) Amendment OT^der^ 1960, snbiect 
Eo the modificatioo that refertnccn to th^^ coiitniencement of I1jc 
Conatitntion sha!J be conslmed os references to the cotnmenacmant of 
the CoustitnEiDn (Application to Jammp and Kashmiri Atncndmejifc 
Order, I960. 


13- Art. 222 hai^ been extended to Jarnnrn and Kashmir, bv the 
Conatitnlion fApplicniion to J^ & KA Amendment Order iden " witli 
the addition of ch 121, aa follows 

"(ZJ Every tmeh lniisfer front llif High Conrt of lanimti ajiil 
Kaslxmir w to that High Coovt that! be made after nmaultation witli 
the Sadur-i-RsvaSaL ^ 
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Acl^ 1^. By feascin of Lht oimssion of ct {2]f no compco- 
i^aiury allowanc*! would be aroilEiblc to a judge who bau teen transferrod. 

223^ UTjen the office of Chief Justice of ^ High Court 
, vacant or when any such Chief Justice is^ 

i^ctin^Cbkl^Jiisticc. reason of absence or otliermse, unable 
to perform the duties of his office^ the 
duties of the office sh^l be performed by such oue of I he 
other Judges of the Court as the President may appoint for tlie 
purpose. 


‘'224i (}) If by reasifii of any temporary increase in (he 

husint^s of a High Cffurt or by teaeson of 

d=tiuiaraiSd"\rthfK (fieriin. U apt>cars to the 

Judge! i/iflf (fie FiKniber oj the Judges 

of ihal Court be for ihc lime bfi»^ 

increased, fbt' President may a^poitil duly persons io 

be addiiionai Judges of tiie Court for such period nn! exceeding 
ycarj oj be may specify. 

(2) l!7zen any /itd!^e of a High Court other iltan the Chief 
Justice is by reason of absence or for any other reason unab/i? 
to perform the duiics of his office or is appointed to act tempo- 
rarily os Chief fustier.^ tii^; President uiay a^p<»iitf a duly quoli^ 
tied peTson iu act as o fudge of ihai Court unlf^ the permanent 
fudge has resurnEd his du/irf. 

No person appointed as an additional of acting Judge 
of a High Court shall hold o_^co aft^r allaining Ihe age of 
sixty years. 


Aniendmeiit, -This j.\rtkk Lias befn snbsdmted by the Const itution 
iS^i'cnth AmcndmcTit) Actj, IS56p for the foltowing reason— 

^'The pTovT^ion eii uitieJe 324 for re<raUtng retired Judges to fund ion 
on the bench of a High Court for shott periods has been found to be 
uettber fidequnte nor satisfactory. Tt ss^ thereforej proposed to rcplnce 
the article by a provision for t!ic appoinimcnt of additional judges to 
dear off urreurs and for the appointment ot acting judges in temporsny 
vacancies." 


Teaurfl- uF an additioital Judge. 

The tenure of an additional Judge cannot exceed two years^ hot 
there is no bar against bis being appointed a peirnancnt Jndge [under 
Art, 2171 he hna not uttained the age of sinty years- 

225* Subject to the pro’^hsious of this Constitutioti aud 
to the provisions of any law of the oppropiinte Legislature 
made by virtue of powers couferred on that 
Jurisdiction of exist- Legislature by this Constitution^ the juris- 
mg ig on s- diction of* and the law administered in, 

any existing High Court, and the respective powers of the 


14, Substituted by the Conatitutson (Seventh Amendment) Act, l&^r 
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Judges thereo! m rdatiou to the adnimistratiou of justice iu 
the Courts ipcluding any power to make rules of Court ^nd 
to regulate the sittings of the Court and of meiobers thereof 
sitting alone or in Dii'ision CourtSj sliall be the same as tumie- 
dtately before the corumeucemenl of this Constitution ; 

Provided that any restriction to which the exercise of 
original jurisdiction by any of the High Courts with respect 
to any matter concerning the reveuue or concerning any act 
order^ or done in the coUectiou thereof was subject imme¬ 
diately before the commencement of this Constitution shall no 
longer apply to the exercise of such jurisdiction. 

Law at thfe CAmmeaceixbent of CooftitaUan. 

According to this ^Vrtickp a d'ccigioa of tlifi Prilry Cottncil**'^" or Itte 
Federal Conrt^** is binding u.p<iii tlic High Courts until the Suitteme 
Court rnle§ to tlie contrary. 

■JuTudictSon*. 

Thfc inherent jurisdiction of the High tgurt U saved hy tliis 
proi'isiuu."' 

'Power to titakc riil«\ 

t. These words, together with Art, JtZ [1], save the Rnlea made 
by the High Courts ^hich were in existence at the cofUFucnccmeat of 
the Constitution.^^ They Itave the force of law unless ehrn vires the 
enactment.^ Under whicfi Ihcy were made,—the Govemiaeilt of India 
Acts, 191S and 

2, A fule'inalsiug power which existed nk the conituencetueul o( 
the Conslttulioi] c&n be exercised afUr sneb commencement as 
well.*'--' 

3. The Rdtes made by the High Court would ^ howevwp ceaisc to 
hai't effect if the appropriate Legislature made any law on the subject." 

ArU- 22A and 226. 

The power to isaue the writ? under Art. £2& is not subject lo or 
controUed by anything in Art, 

226. (1) Notwithstanding anyth!ug in artick 32, every 

High Court shall have power, throughout the territoiics in 
relation to w^hich it cxcrcLse^ jurisdiction, 
Couitif^io ?Isue**clr' issue to any person or authority, loclud- 
Uhl writs.* " xippropriutc cases any Govcminent, 

within those territories directions, orders or 

15. .«fluh3hflj V .Vn^JPi r>ro/i. 0S&5) 1 S,C.R. 1. 

le. Putijdbni V. ShamriliQ, A, 1055 Nag. 393. 

tea. Silarama v. StaU Qf d. P., A. 19^ A.P. 339. 

tX Hari t. OfUj Cot%servaliyr, A. 1^59 Mad, 406. 

la, in 14 RamjtiiiairHiJjiihi. A. 1956 .\ndhni ISl F.B 

19. \\ Saly^ttarayma, A. [P57 Andhra 19. 

20. .Se5hfldrt v. Prou, u/ .’IJadrai, A. Afad. 343. 

2t. jMaJt£'jidra v. Portflti, A.. 1953 341. 

22- Xalyatwi'dvflFtanmrlhil v. :. T. Tmumh A. 1957 

Andhra 123. 

23. Shyam Kfishfri r. Sfflfr Of A. 1953 Pnnj, 7Q. 
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writs, indudiiig vnits id tbe liatujt of habeas corf^us^ rnartfiti- 
mus, prohibitioD, gwo 'a.^arr^itito and ccriiotarij or any of thtiiUp 
for the enforcement of aiiy of the rights conferred by Part HI 
and for any other purpose, 

(2) The power coDferred on a High Court by datise (1) 
bhall not be in derog:ation of the power conferred on Uie 
Supreme Court t>y clause (2) of article 32. 

Ccncrmi Friiicipleft rcLAtia^ Art« 2ZG. 

1. Art. 226 empo^'^r^ the High Conrt to i&sne the direction^ 

or orders in the uatare oi fiahcdJ CQvptts^ prohibition qciii 

urarratEh) arid 4:crEitfrflri—(a) for th^ eI1fo^E;^eI^el3t nf any of the rigfiti 
conferred by Part Ijl and (b) fQf (tny {I^hr^ purpose, Under the first 
pari^ a writ may bc issued under the An, only after a decision that 
the agsrieved party Juia a /und^itficntal right and that it Iras been 
hi fringed- Similarly ^ under the second part^ it may be isancd only 
alter a. finding that the a^gdEved party has a legal rig lit whieU cntitTe-'! 
Iijuj to ally of the aforesaid writs 'and that such right lias been 
infringed.^* 

2. there has been uu iufringemeiit of fnndatuenlal riglats, 

an applicatLon under Art. 22ti should nut be thrown oat dimply on the 
l^ro^d that the proper writ has not been prayed fcir.“ The periiinnEr 
i&f m saeli oaaeSj entitled to a liuitablo order far the protertion of lii^i 
^an ckm-j Tling^ where the Pctittoner has asked for reUef 

in a ntry wide form, the Court wonld ifi*ne the order In the proper 
font!.* A High Court Is os mnch bonod as the Sitprcme CoLirt toi enforce 
the Fnn(dainentai Rights guaranteed by the Constitution. 

3. The powers of the High Conrt under Art. 226, like thcise of 

the Supreme Court under Art. 32 see p. l?3, ciMfc|, ate not confined to 
Ihe -prerti^atiye writa* and the High Court, in issuing direciiorns-p orders 
Eirul writs under Art. 226 can trarel beyond tlie contetits of the writs 
svhlch arc normally issued aS wfits of M^pUS, mondafHitS^ pro^ 

bibfetion, flan icJFYiirtfo and rerlforari.*-^ ■* 

Aii:, ^peaka not of the English writs but of wxlts "in tlic nature 
of those wfita*: consequently^ there h no rea'ion why the High Courts 
in India should £«! oppre^ed by the procedural technicalities of the 
English writs/ Thus, flic Court ‘^can make an order or issne a writ 
in the nature of ccrtinrarf in all appropfiate cases and in appropriate 
maunerp so long as we keep to the bratEd aud fnndamental principles 
that regnlate tlie exercise of jurisdiction In the luattEr of granting 
iiuch ivrita to Engllsih laWr"* 

4. TtiQugti it ia desirable that the prayers in an application under 
Art. 226 should be as apecihe and definite as they can be,' life Court is 
iioE powerless to afford necfcSsary relief to proper cases/ Merely 3 k- 
car sc in the cJinsc title An. 22G Tins not been sperificoUy mentioned and 
the proper writ or direction lias not been prayed for, an application 


24. SiaU of Ori^ia v. ^Sadangopol, na52> S,C.R. 21. 

25. Chtranfit LaS v. Union of India, ri950) S.C,3i. BG^ : fi95(h5't] 
C.C. iOr 

]. HUnifi^Ual r. SlaU of .If. P., S,C.R. II22 : !3952-41 2 

L.C. 2^:2 (5443 ; C3, VoK IT, p. 62. 

2. Yasln V. Tcupn AreA CommitUc, S.C,R. 572 {5S2>. 

3. Farra-Jn v. General Manager, B. N. k., 1,R52 Cab 610 (6/2)^ 

4 . Tcfrn/ V. SlaU of M- J5-, A- lfiS8 M.p. tl5 

5. Basnppa T. Noenppa, iigi!52-4) 2 C-C 475 [477) : A. 1654 S-C. 440. 
0. Budge Budge MunJrif’ahfy %. Mongnt, (16531 57 C.W-N, 25 (431. 
7. Satish V. R. S. Bost, ::iS52) 57 C.W,N. 122 (Bose J-h 
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whidi is ill 006 under Art, 226 cauiwt be ibrowti out.* Tie 

Conrt sUimla iDottId the remedy acooridiiig: to the circBtitst«nces of i.he 

PKr. confer* on all High Caqrts very wide powers in 

esertiM of th^ powers bv 
this Article : ifl) that the power k to be extreUci 
tirtTi'* temtorica m rdation to wbich it exercises jarU^lic- 

issped by the Court connot tmn beyond 
^ ^ junsdictioii; (fe) that the person or 

^ *® empowered to issue the WTils ''mjjst 

implies that they nmsi (le amcn^ 
^-' 

6. »tlt thnuifh the powers of the High Cuens under Aft. 23S art 
aW “n be placed upon ilut discretion, it must 

HK^nised hues and not eibttrarilT." Thos, in the 
juriiidietion. the High Conrta ilemid not act 
uii,^vk*1* appeal or resision to correct mere errors of law" or of fart." 
winch do not occasion minstice in a brood and general sense." 

Art.. 2Z€‘|. Bot re^c^iipective,. 

►„ ,>X!!5> ba^ "0 retrospective operoticn and cannot b« used 

Kir™*^.i,*^*”*^^****“’‘ closed and rights and liahilities I'es^ 

before the ro^encemecit of the Cooatitniioji," e.r„ Ui interfere wilh 
an order of disniissal passed bj- a coinpetetit an^ority prior tn tlie 
Const^tion even thoa/1^Z%uaV order fo 
departmental rovision proceedings against the order of dismiasai has 
been passed after the comirtenceineiit of the Constitution.^’ 

Relief iwider Art. ZZ6 cannot he hatred by statute. 

K?*. powers of the High Court uuder Art, 226 

taken away or fettered by any legfslation. either dirertly^ 
,r^ 5 ®’8.’'jby making the order final or prescribing notice for a 

226^tt4rfVrii!!J^ Wore bringing any proceeding," Relief under .Art 
j^i c statutory provisions, sncli as in— 

Ikl Bengal Municipal 

ib) S. I&5, Repreientation of the People Act^ 1*550.=^. 

^Cf S. 3, M. "P^ Janapaciii Election Matters Validation Act, 1^54.*' 

..f ti **’■ the inrisdictien 

of the High Court under Art. 226 wtwid be void," bat before ™ 

oouncitig A law to be void on this ground an nttempt should be m^de 
^ statute a con.stnicdioD, if possible, ns will not aHiw.^ fi,« 

^isdictmn of the Supreme Court or o^gl Court under tlJl ^nst^ 


8 . 
e, 

10, 

11. 

12. 

13^. 

14. 

15. 

IS. 

17. 

38, 

V* pSIafe o\ 


10. 


iVIharkbrnarf v. Cammr^ Qf FolUe^ A. I0S3 Ciil i^a 
.InardtonarayatUI y. S. Ky., A. 1656 Mad. Za 'tz 2 ^ 

^hid V. In^ma-Ta* fm/eilfgalioM Comniii^dRw e p ^ 

ingrain v, Eteetfon THlHitwl, (1655) 2 SCR ' i ^ S-C.K. 759. 
Muwnofal V, 5 £of{, (1650) 57 C.W.N Isi 

frf'^ "LF- ^ A. IBM s-c’ BA (041 

MePrar Ategti y, jirflwf<; 4 p«l(ty of B\itly a, laL n t 

of M, fi„ A, 1052 M.B, 57 lejj; ^ 

Ref. on Hie Krmlci Rducatiou Bill, ,v. lOM .S.C. 9.=!6 
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C«i:i«inii G^uiidi for rtfiiJJftp i^lid imder Art, 22G. 

(X} Tlie exerciae of the powere for 'otheT pm-poaes' (i,e, purposes! 
«t1]er than the tuforceaiedt oi ftLUdameataJ rights'*^) is diacrctiouar>^'^ 

iii) Ottc of the groTuiEis agaiiist the eiticiM of tliat discrelion tvotild 
b<; that xh*z li^ht claimed by the Petitioner not capable of being 
estabti^lied in the samnniry proceeding ondcr Art. 22Sr' The object 
of Art. 220 is the enfonceinenC and not the establishment or decima¬ 
tion of A right.”'^^ A petition under Art. 230 cP4iaot be converted 
into a suit,' nor can a writ be utili^d for granting vphat is la esaeuLC 
a dcclarataiy felLtf/ 

Tlnn^, in n proceeding under Art. 3^, the Contt canaot enquire into 
the uietits or nvat claims to a property wliicti can be detemiined only 
in a suit/ 

(hf) Ordinarily, a writ under 336- will not be issued when the 
anbject matter involved k already pending in a court of law.' 

(itf} Where dariing peadency of the proceeding under Art, 22b, the 
authorirt- against whose order the Petitioner brought the application, 
otfei¥ to the Petitioner aU the relief which the Court could liave given 
to the Petitioner^ the Court moy dlimis* the application wntbout oost^ 
with a note that no other order on the appUcation is called for in 
view- of the action of the ttutbority subsequent to the dliog of the 
Rpplicatfou.* 

(if) It a sound exerci&e of dlEcretiou to bem m niiiid the policy 
of the Legislature to bav'e disputes about special rights as In eftr£fXt7n 
decided us speedily afi may be. The High Courts should not^ 
therefore, entertain petitions under Art. 22b lightly in this class oi 
cases." 

(t^f) A writ under Art^ 32R would not be issocd in circuniatancefi where 
it would he futile or ineffcctiyci' or of a mere acudemEc intcresL" 

[As to grounds of ^delay" and ■existence of nltcmativc remedy' 
see 

Delay, Ms boj^ing relieL 

L Though there i* no specidc period of limitatiou, the High Court 
mav reCnse to exercise this ext raordiuary power where the Petitioner 
Is gniltv of delay^ for which there fa no satisfactory explanation." 


30. Prem iVamm %% Stott &f V- P., A. im AU. 2^ (2t?a). 

2L Kash-id V. XncnfHC-Tnx 11954| S.C.R. 738; 

0, a Light Ry. Co. T, SfdLi of Bihor, A. I9i£l Pat. 231 (21/), 

22. BibhuH V. XJs^Jrndor I'silcy A, 1&53 Cab Sfil. 

23. Din£Sh V, SioU of S., A, 19S3 SLB. 163. 

24. Nflrajoreddf v, SiaU of A. I9fi7 .Andhra 469. 

23. CoWffctor of xAXonghyr v. Pratap Singh, A. t9S7 Pat. 102 (lOJi- 

VB. 

1, JS/ntc Of Madras v. Kojjfnf/a CharUUs, A. 1957 Mad. 36L 

2, PtnugopafiJn v. Vifav^ada Munuipolhy, A_ L9S7 .Andhra S33 |Sd7>, 

3, .S^/ian fjol Vr Union of fitdiOj A. 1937 S.C- 529 (53J). 

4, v. A* A. C., A. 1932 Ajmer. 31. 

5, L^J^atiafh V. r/cf-CAantr/tor, A. 1^2 Orissa 196. 

e. iffogfuni JSingh t- /tfeetten TrtbwrtAl^ (1955) 3 S.C.R, 1 (f). 

7, S. k. Bose V. KTiihrianagaf Munlit/pfllfty, A. 1956 Cal. 393 
f.W). 

8, prem Harain v. State of V. P., A. im All, 2£K (209). 

9, Sri NilPas v. EkeiXen TrXburwX, .A, 1955 All. 231 ; Salkrnoont 

V. A. lOSl >fad. 250; .4hdiil HaniXd State of ll'. B., 

(19521 69 C-L b 263 (27J); fakir v. Slate of A. 1936 As-s.'ini 12; 

Aisbbi Rao V. D. T. A. 1958 A.P. 206. 
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2, Drla>% howcvcx, is not an ah$oLnLt bar^ 

(a) In Qf a cliarm^ter^ f,g,, wlitrc an autliarity siiiikhig 

an oTider did not af^ply its luind to the moking of xlin order at alL" 

(&] ^Vlietbtr the drlay is explaincd^^'* c.g,^ whert Llit appLiciuit ti 
a i^ocial org^ani^tlofi like a clnb which does not ordLuaxiiy seek litiga- 
tiHirn^ and thus did IME promptly object to an illegal tax;^* or where 
the petitioner was ptirsning a legal remedy /=■ or where he had promptly 
protested lo the proper authorities and the laner did not reply. 

(c) Uliere the complaint is against an illegal lciy>* 

id) UTiere a fundamcjitsl right has been infringed.*' 

3, In a petition for cartforari, where the order complained uf ts 
maiUfislly etroneqiis or without jiirnwjiction, the Court wonld Ik loath 
to rejCLt the petition simply on the ground of delay." Unless owing 
to laches iiironsisteut legal or equitable codsidcratiort‘^'have arisen which 
esnnot he igncred, the Court camrot be precluded from rectifying a 
grave injtisticc .“iimply because the Petitioner did not move in the 
matter earHcr.**^^^ 

4, A Coart of appeal would not entertain an objection on the 
gtoand of delay tmlees it wa& raised in the proceeding niider Art. 23)6/* 
50 to aflnrd an opportunity to the applicant to i^how that iherc were 
^afficient reasons why he couidi not come earlier.'^ 

5, Tlierc a cotisen&ufl of opinion that the pursuit of an 

legal remedy* snch as a departmental te^sentation In the nature of 
an appeal for mercy, is no ground for condoning delay. But where 
a departmental rem^y such as appeal is provid^ by jtuiutCji an appliica^ 
tion under Art, 226 wnuld not be efitertoiJied unless and until the 
applicant exhausts the stataton’ remedy. In such a case, the depart¬ 
mental remedy should be considered as a legal remedy.^-* 

6, As reyards the lapse of time that would be considered as consti¬ 
tuting delay, In some cases it has been held that the delay should be 
expimned with reference to special circuinHtarKes unless the appKca- 
tion under Art. 226 ia filed within the time prescribed by the Limuatton 
Act for appeal^ or revision/ 

.\ccording to the .Indhra High Courts* six niouihs [a a reasonable 
period for «rftofaff/ 


10 . 

II. 

32. 

13. 

14. 

35, 

16 . 

n. 

15. 
1^. 
20 . 
21 . 
22 . 

23. 

24. 
26 . 
1 . 
2. 

3. 

4. 
6 . 


/flg/irpflpuiaj V. of fropuha.v. -^1052) 7 l>.L.It. 1^9 rhotii ) 

UCriJfaieincrrhi v. Shtc O/ A. 1954 Mad- 53l 

C'uinfo/iol/iapi Club v. D. C. Tax Ofjtfi-r, A. 1SI52 ilaeh 132 
Gaiidhinagitr 'll. T. A. v. ^iaic gf A. 11554 tUmi 

<;;ifrTfraJ Manager v. Vakah- -A. 1959 Mail. 88. "" ’ 

5op»alhniaj v. Slate of Rafasiluin, A. lOM Raj, 162 
5ulrrttan v. .VaranarayuM, A> 1956 Assam I63 {ijg] 

Datnodar v. Miranarayati^ A. 19S5 .Assam 163 (J76}! 

Krithna v Chief A. 1954 Nag. 151 (F.B.). 

Htikam V, 5ardttl A, 1053 Pep.-iii 133 

Muhadita V. Afali, A. 19M T.C, 469 fF.S.). 
jVauda T. Boord of Trusleeji. A. 1967 Cal. 578 fiSJl 
<;aiidkcndgar Af. T. Society v. State of Bomboy, A. iQM Bimi. 


Phnupson V. stole, A. 1955 T.C. 175. 

BrOJ, V. Stale of Putt fab, A. i9i57 pq-ni 22fl 
Dovre V. MOfne AfiniJfcr, A. 1957 Hvd, |4, 

T. & E, Co+ V. 5’tofc of Pirn jab. A, Pui™; 
PhoJ^Hand T. Na^^ur UtFh'i!rs«v* A. IBS7 ik>m 2/5 " “ 
Mangey v. Board of Revenue, A. 1057 All 47 ' 
Mohodnu V. State, A. 1954 T.C 460 rP r A ’ 

Venkata V, D. r. 5., A. 1958 .A.P. 206 ^ 
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Titt proper scema to be that no hard [ast nile i:aii be 

laid duTT^ n in tlic matter and each case ^Ikanld Ite decided QE^cordiii.^ to 
its circnnistances,^-^ nvitlioni: adhering; to any tixed pcriDd^ long or 
-?hort. In other words, tJuere may be ioeKCUsable dcLiy even wlwrc 
the app]ica|.ion is hied within 45 diyi of the order complained of/ On 
tJie other hand, the Court may iuterlert in appronriite c£^sea ei-eii 
v.hcre the applicfit Ion is filed beyoml the period prtiicnbed for revisfnn/ 

Acquiefceiic^x 

Relief under Art. 32’ or 22i&” has abo been refused on the ground 
iif 4i£.'df Thns,— 

VVliere the Petitionera' income-ta^c eaies were iran^ferred froin 
one ] Deome-tax olEcer to nuother and they acquiesced In the /urisdic- 
ttoTJ of tbc ofiicer before whom they transferred until assessitteiits 

were made by hun and IhereaRcr chaLIcnged the validity of the Law 
ander whtcb the tranter wa$- made, in the light of a decisiou of the 
Supreme Court on the coustitationallty of an analo^oas provision,, the 
Petition under Art. 32 was refused that the acquitKCenec of tlm I^ti- 
lioiiers dfEientltled them to reUtf/' 

{LO As regards the constitutionality of statutes evetip the virw 
has been tahen tliat though an nueonstitational statute cannot be 
validated by estoppel or aequiesceDcep a peraou wiio has received a 
beiteht under a statute ifa not entitled to challenge its con^titulionoi 
vaiitlity/^ 

Iffil to the chect of acquiescence in pmcceidiigs for ProlhlMlion 
or Cci'tforafi on the ground of want of jurisdiciiDu, see under those 
writa, post. 


Suppreuiob mttd misstiitcixieni of fuctf^ 

1. An application nnder .Art, 226 would be tefused^^ without a hear¬ 
ing on the Tuerita or a rule tiftf discharged^ if it appears that the 
applicant bas made a deliberate concealment or misstateluent of 

with a view to inifilead the Court." 

2. Before coming tn this tcondusion^ howeveri, a careful eMamina- 
tLdn will be Made of the facts as they are and ns they have been 
Made in the applicant's affidavit, and everything will be heard that 
can be nrged tu inHncjiqC the view of the Court when il rend$ the 
affidaT-Ht and knows the tme facts. Hat if the result nf this exatidnu^ 
lion and heuriuc h to leave no doubt that the Court Ims been deceived^ 
then it will refuse to hear ojiythiog further from the applicant hi a 
proceeding which liiis hecn set in motloii by means of a misleading 
affidavit/^ 


3r Wiere there is no concealment of facts, hut a mere wrong in- 
cerpretetioh of some d' 0 cuineiit,i the appLicatinu cnnuot be refused on 
that grnnud alone/* 


d. v. Chief Seey., A. 1&54 Nag, 151 iT.B.J. 

?. Devre v. Home MinUtrr^ A, 19S7 HytL 14. 

8. S^atoj Motors w MunUipoi A. lf>S4 T.C. 4d6; .Irf^iai 

V. of Ciist^ms^ A. Kcr. 257* 

0, ramidfal V. t/wfOFi of Indfa^ A. 1^7 S.C, 397 

10, 3f. IL M, Sindcjrr v, R, T, A.t A. IP53 JFad. 50. 

1 L .VarayoFfo v. Stale of dudlinf^ A- i9Sfl A,Pj 471 [4751 
\2. Deptylal CoUtcli^, (195S> 2 .M,L.J. 208. 

13. V. Adhar, (ipsn 56 CAV.N. 303 \m\. 

14. V. AJfldfrya Pradesh, A- 1951 Nag. 16; !brakim x, 
Ctfuimi,, 1051 Nng. is 14J>: Reiihl v 1. T. Officer^ a. 1951 J^imhi 1 : 
t?faNc Ettjmerini- r. .-IfcJjm Rant, A. 1951 Alh 746 R B, 

15. V, C. R. T. BtMTd, 11956) 1 M.LJ. 324. 

16. .4^arB-3l V. R. r. d., ^1052) 7 D.L-R. 4| [ 45 ), 
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Haw imr cftijfcnce cf mn A]tcru|iv« bar* ah ApplicAliDn 

’unAitr Art. 226. 

JA) TIii; remedy mnJer Art. 226 beitt^ ihc i%pun 

may refnit to gnmt il where there exists alternath'c rejxiedv,'‘ 
L-qimMy elhelciii and adeqaate,^^'’^* unless there pre good grounds 
therefore* 

2. UTietlser the altemaiivc remctly h equBlIv eflitaeiuns or adet[U£kte 
is a qmestiotk of fatt to be decided in eich anx] the omis being on Use 
appliofui to show Uial it is not adequate."-*" 

3~ Wliere the Fetitiouer may ^et ndrqiiqtr relief by ati ordinary 
action at law, hr.* a civilor « crimifial prcpceeding," relief under 
Art. 226 may be refusedThus. 

id) An applicatkin under Art. 225 w^ll not be entertaiaed for ilie 
purpose of enforremeiit of a contract^ or for a deelaration that ii is 
v«id;‘ or for relief for InfTingemeiit of a copyright ,* or for compeni^- 
tion for ^tne wrongfat act of the Got'emment.* 

(ft) A writ under Art, 225 has, M'cordingly, been refnsed where Ihe 
PetUiouer coald get adcqnati^ remedy— 

|f| under as, 3®6-7" or ft. 439^" of the Cr. P, C.; or 
t^f) undirr s, H of the Arbitration Act/ 

4- Where the Petitioner hui already hislilnt^d a salt’ or other 
piocording under the ordinary law/ or bEtft preferred appeal’* before 
a statutory tribuoiib no application tinder .Art, 226 will be entertained 
on tlie same qae^tion-Si, at leagt so long a;> tho^ pnx'eediog^! are nut 
dij-poe^d of. 

5, Wlicre an aU«malive remedy was ai-ailable the Petitioner can- 
not allow that to be time-barred and then apply under .Art. 228 and 


n. Vn!on <?} Iitdia-w Ferwa. A. mi S.A". BS2 m4\i IVie^ami v. 
Wn/a, A. l^ 4f2 t^^)- 

tS. kashid .filmed v. jV/anfrl^ai ffoard^ (19593 S.C^R. 565 lS72). 

19. kashid V. L T, t. Cammhsi&n, A. 1954 S.C. 2d7 i2I&} : (19341 

s.c.K, m 


2)0. fJliicsiitifujiiJm \% A’la^c a/ A. 1953 M.li. 165 

21, Karrur .4 if V, Afufe of u. P.. A. 19&4 Ail. 753; Jnirdiai v. 
of A A, I9M Assam 152; Narah v. L^ifon of itidia^ A. 1952 

Cair 757; VtnkiMlarUirasaya V, ^idU Mmtrai, A. 1933 5fad. 66; 
fifnejib V. Staii of M. B., .A. 1953 M,B. 165; Pljlirrmctt's Tn-opfralil'rf 
.^Oefftv V. CdJiCcJnr, A- 1956 Andhra 119. 

22‘ Sohan !jii v, Unloa of Jiijia, A. 1959 SC, £29 

23. katu .Virtgii c. .Slat^, A. 1932 Pepsn 136. 

24. .Vanfl Priva \\ Sitr^Hdra^ A, 1952 Cab 137 

25. CHoafar sfngh v- SiaU of Punjab, A, 1953 Panj^ 239; Laxman 

V. kafpydirHikh, A. 1953 M.B. 54; Dnnir v+ Union of /adfu A 18£^ 

Cal, 496 . T P . 

1- B. fl. /JghI Ry. V. A’late of Bihar,. A. 1951 Pai. z^X; htdian 
Toba^uo Corp. V. Stair! of Afad., A. 1954 51ad. 549. 

2. 6'. ^Ii?us^! v. GavL of T. C.^ A. 1952 'j^x. .38 

A. Kfjliere V. f>.v, Cammr., A. 1955 Asaam IS^. 

4. Wani Sfpigii v. StdU^ A, 1952 Pepsu 13a 

5. Noclr ifojjahi v. Bfflfe o/ ir, A. 1952 Cal. 853. 

6. V. A'aravaaaJtTiiinI. A. 1957 Mad 4tft 

7. i^vind V, .Stain. A. 1957 All. 737. 

S. d/ii V. .Sarbapiianjfa/d» A, 1954 Pflt. 476, 


y- i- T. !. Copiimn., A, 1954, S,C. 2ffJ 
30. KJay Transport v. AppfUatt Tribflitai, a. ik 


1956 Raj. 165. 
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tiriffl that lie ha§ no other remedy;’i-** yjilesi^ there are exceptional cir- 
tmnistiincei ip explam how the altemaiive remedy beat me time-barred 

'*heii a right or liebility is created by a sLatntP 
pretcribes the remedy or proceddre for enforcing the right 
or hehiliiy reiiort must be liad to that parucniar ^atuLorv remedy and 
a writ wonld not, ordlwarffy^ be ai'niiabTe/^ 

Thuf., a writ under Art. 235 hm been refund— 

the order complatPed of, under 
*' Indu^ilrml Disputes (.Appellate Tribuoall Ace* IflSOj* 

1* fippeol or revision open to the Petitiojicr 

under K^^tA of (lie Motor Vehicles Aci.** 

c. tJae Peliliouer liad a statu tnry riglii of appeal to the 

Mate Oo^^ertitiient, under the Police Act-"^ " 

li^ the remedies of appeal and r^-visioti 
under the Sales Tax Act to challenge the anwuni of m^asnicntJ' 

(*-'). the Peitiioner could have remedy nuilcr s. wf the 

AdniiuiatTntion of l^vacnee property Act or noder r, 22 of the Rulcs=- 
iraiticd ihereU-iiJer, 

tu* ’^'hcre the Petitioner /imj already laktn res&rt (a 

^ Slatulary m^pHwry, li^ cannot, siinultancouslv apply under An. 

for the deci&loti of the statu Eorr autfinritv.-’ The 
t^aEcutta High Lourt has gone further to hold that where Ji oerson 
has already availed hrmself of the alatntory remedy fsav, appeal? but 
failed ho cannot thereafter apply under Art 226 to challenge the 
the onginal order/^ Hm remedy, if any, lies only against 
the decision of the appellate aulhunty." 

8, Where pending the application'nmlcr Art, 226, a statntorv right 
of appeal to an independent Tribunal is creatftl bv the Legislature, 
Dit PetiEiozier should be directed to scet Ua rt^ic&s beW that 
rttbunal, Pflrlictilarly when the questions involved are mixed questtons 
of fact and Law.“ * 

|B^ Bfli^ 

L A slatntory remedy cannot be said to be nn adeonate alter- 
nuliyc fetnedy-- ^ 

Eat Wheri th* remedi is efherttiomry and the Petitioner cannot 
avail of it as of nght,“ c.g., 

avvision under &IA of (he Motor Vehicles Acl.' 

(b) Wliere the remedy is e-g.F 

ij) An appeal to the Government wronld be of liitk u^ tp the 
Petitioner where t he order ccmiplulued pf Was issued by the sobordmate 

IL T Ijwgiwilfra Prcis \\ Authority^ A. 1956 AU 7n2 
13- PramoiU V. A. p. jM,, A. 1957 Cal l&l. 

13. B. T. Pepof V* CoiniiiA o/ C'Qinmerem Tai, A. 1958 Cal 24b 
H- Veerappa v; l^aiPiuu, S.CR- 5«3. 

15. Gatifsh V. U. P. G&vL, A. t0fi2 All, 992. 

16. R. ff. SenAct v. Slalt ei/ Madras, A. 1955 Mad 205 

17. Kassam \\ Chudasatria, A. 19i6 Bom. 5+5 (548}, 

18- Dayabhai \\ JStaia of Bihar, A. 1959 PaL 

19. Bhaitu V. disEod^OPi. A, 195+ Pnnj. I6S. 

20. CHhagaulol v. A Sill, Custodian, A, 3956 S^an. 47 {m 

21. jRadihf v. /. T. t, Coinmn.^ (iamI S.C-k, 73S: rt952-iii 2 c.C, 

+54 (456). ^ 

22- .dbanlndru v. Majutndar, A. 1956 Cal. 27J fZ7-f} F.B. 

23, Kenaf v. CoRcclor o/ Customs, {1056) (» CMV.N. IEJ42 

24. OrfsJiJ 3ffneFi3i f?evcfofVi«rM| Co, v. S. T, CotJiVrtr , V 1990 
Ofisfa 79. 

3S. hri/fefjftore V. R. F. O., A. 1954 All. 428; La^cniunra^ v. AddL 
IJy. CoppiPiir, , A, 1955 Nag^ 153. 

I- BOsha V. Sultan, ,A. 1959 Mys. 17, 
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autlLorliy under prior con^qti^tion witii tlie or niiiler 

JtrtctiFc issned by the GtivernmeFit." 

An appeal iroald be dmilaj-ly where lh& appellate antho- 

rlty or inbunul was uofc ootupcLeiit to decide the iiuestion agitated in 
the petition under .\rt. 22^, tlie ^ue.<^tioii of juris^clidii/ 

2. Euc the esistenee of on aiteniative retuedy 'm nrot an qbsoint* 
ba r to I be retief nndcr Art. 22b. It ka a cLrtnmlsLaEice whkh the Cotlirt 
ha€^ to take into ootisideraiiocLk iti eLxcrci&iTig its d beretlonoiy power 
under Art. 226.*-* 

-3. Hie existence of an udn^uqte ulteroadre remedy, whether 
statutory^-" or otherwbep^ b no baj' to relief under Arc. 236^ 

(fl)* Where a fujiilainental eight hii* betn infringed* e.gn,— 

Where a aHiles-tnx has Letu imposed under a laiv -which eon.- 
travenes Art. 286 / or the luaposition is ul(rix vires heing covered hy the 
exemptions granted by the bw itself/* beCHUSe the ilkgal ta^sution 
Imposed on sales violates Art. 10 <1) 

(b)^ Where some mandatory pirmsion of che Constitution has been 
liolaiedp euch as .Art. 3U‘* or 33C.** 

it] Where the Act which provides the alurnnti^v remedv is [melf 
unconstitutional or w^ira vires 

Where the ^tutory mlE under which the order has been made 
is itself idfifu virrj the i,tatute under which it purports lo have l>een 
made.** 

•^s) Where the aathonty against whmxi compbint is made has 
vtobted ihe rules of natural justice.'* 

if\ AAlitn? the a]Let-native remedy is tcM> easily or ineffective or 
citcails ^ch that tJlc applicant would he frreparably prejudiced’*'*" 

or the remedy might prove valttelesa.^*"'^* 

TTiufi, 

\i\ Where a person hAH been prusccuteil qI the instance of iimni- 
cijjal body, his petition under .ArL 22fl, qtiestioniflg the validity of ihe 
rrjustitntion of the tnimicipal body cannot be rejected on the gmuiHi 
Lli5t such plea codTd be taken in the criminal proceedings.** 


2. F^a/luh V, A. IDSS Mad. 5S4. 

3. B. K, S. Co. V. C. r. O.. A, l&5ff Cah 

4. Jtidfau .^elal Corp, v* /ndnilnefl TrftufrtitJ, A. ies3 Mad. fts. 

5. SsutTi V. PravaliMvarnaj. A. 1056 "Mad. 146. 

6. dlidyu V. Director, A. I9S3 Cal. 548, 

7. Hfmtnaibl v. SlaU of Af. P.* S.C.R. 1122 iil26], 

8. J5. /; Co. V. 5laj!r of Hfhur, (19S51 2 S.C.R, G03 

0. SiaU H BQmh&y v. Cnilfd (1^) S.CA^;. 11)60. 

10. Kailasit Nath V. State of U. P.. A. ICS7 S.C 760. 

11. Bedi X'. Gotri. of Punjab, A. hJ53 Pep<.ii 10S; RaPFrch^ifidra \\ 
StaU of BhopaJ, A. 1834 Blkopal 25; Krtshna v. Genr^ml Maiuirer] 
A. 1&.M Piirj. 245; CJiott'dNnry v. f/itfou of India^ A. 18S6 CaL 6^ (WMvI 

12. Chebram SlaU of Rafa^thuFi, A- tOM Raj, i2, 

13. !t. K Co. V. SlaU of Bihar, ^10551 2 S.C,R. 003 i62&, ^2U 

M. Noor. Mohaoird v, of .tfadmje, A. 1057 _%fad. 33 (40L 

15. S. C. I^raihar %\ Da^arkadaij. A, IPA6 Boiu. 530 
l^'^^G'ohxrvdliaPi V, Coiifriorj A. 3056 .AH. 273 [liabihty Lo Ik' 

17. K.«hdJJa»n T. suite of tJ. P,. A. .\lt. 26 [wher^, nnlfj., i1,o 

Tt . immediately nnjislifd. xht Peiitiemer wanTd be 

^'*^‘=‘1'**' which WM tn tohe 

IS, Rajciitarl v, Siojf Of U, P., A, lOSJ \!| uw 

19. IfeiilMjdaj T. .\, 1962 Cal. 171. ’ 

2Q, V. Cktej Commlffione,. A. I'fliSfi Ajmer 73 (771 
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ir'/j Wiicre a iiiacbiiic bclciuglii^j to an o^upier kas been uiilawldlly 
i^cizcd by a lOnDicipil authurity In ex«:qtion of a warrant agaiust tbe 
owner of tbe prcniiseji, ibe otcapicr is entitled to apply utiJcr Art. 22b, 
fnr, tLc matLbine have been sold and Itret to Iitiii iE lit were to 

purtae Ills nrdhiary legal remedies,*' 

jiii} Where tht grievance ot the petitioacT is that In's mining 
least has been cancelled in vinlatLon of the rules of natural Jiiatfce, 
be cannot be relegated Id Iiis itntntoiy remedy or to y suit where 
tlie period of hia lease Is likely to cj^pire before he conld ancce^ 
under sneb attermitive remedies.*^ 

Availability of a remedy by suit lias not been accepted as a 
ground ior refiising relief under Art, 22S when a person ''3 services have 
bfeu terminated" or nednced in rank-* in violation of Art. 3lk 

^^Tiere the alternative remedy is of on onerous or bnrdensauie 
diameter, 0,g., where the Felitioner wcmld be required in dHepcseit the 
entire amount of the impugned tojc before he could acet the statutory 
remedy/-' t.g,, appeal under a. 3ts (lA^, locome^TaK Act,’ 

(h) Wlicre from Ahc amdavit of the administrative Tribunal or 
appellate authority or from the other materials in the proceedings 
Under Art. 22fip the Court is satkEed that it was not pci$$ihle for the 
Fctiiioner to get justice by pursuing ibe sfatBtory remedy/ 

{f| Where it is beyadd the competence of the statu torv auUiority 
to grant relief ou the gruund urged in the Petition under Art, 226, 

H- 

Wliere the objection nf the retitioncr is nut againsl ti iKirtfculor 
entry m the Blecicral ftoll prepared under a municipal kWp but that 
the entire Roll has been prepared in contravention of the law/^ The 
flume principle .applies wheix- the 4^rlea-ance of the Paltlioner 5.*^ 
other^vlae beyond tlie scope of an duct ton peliliou/^ 

(i) Where a targe number of persons are involved and the question 

lii of general importance/ and r^legatbg tlie parties lo ct i^nit wouM 
cause hardship* or aetious delnv^'^ where the validity of u tax 

or other £fnpo<sitioi3 is in quest nan, 

4. The possibility of having ibe following remedies have iwt been 
cunsidered Qs 'aHerxmtive remedies' for refusing relief under Art. 2S6, 
ou the gtannd that these are not oltcmaiive specific legal remedit.s, 
but dficrDtionary remedies whleb arc granted in extraordiuory’ dreumi 
dtanccrs ;/ 


2L Mchar Singh v. e?f BnUy, A. 19(54 Cu3- 13L 

22. Jakhur v, Slait o/ Rafasliuri, A, Raj. 220. 

23. B€dl V. GotL of Patiala. A. Ift53 Pepsa 196; fflrdPiFPiuy v. SiaU 

of ,-lsicim, A. 1054 Ai^aani 224; Rudh A~^i4gh v. of C. T,. A. 1056 
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24. .VuhfjJdfr v, SUUf of Pepiu. A. 1055 Pep^u lOfi. 

25. ft^FPipPia^luJ: V. SiaU of Af, p.^ {IQ&I) 6.C.R- 1122 (lf27l. 

1. A. L JuU MUls V. Dull, A. 1956 Cal. 450. 

2. Rafkishore w Dt. Board, 1954 All. 675. 

3. Amar Dasi v. GovL of papw, A. 1953 Pepsa 88. 

4. Glaxo Laboralortes y, E'^pplcaC^fUjarona, A. 19^ Bom. 371 fJSOi, 
4a. dmalya kalan v. Gontmr^, A. 1050 CuL 548 (SSd). 

4b. Hariprasad V. State of .4f. P., ,A. 1059 al.p, 342 (145) IMt. 

4r. PuddEii V. Mitnkipai Board, A, 1052 .ML 753 (ILB.i, 

A, Pflfpi ,4dhiir v. Dt. Bd.. A. 1055 All, 1S4, 

6, Aflndurf vu State of Hyderabad, A. E054 Hyd. 1 (ILE.L 
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Appeal by spetinl Icmre ander An. 13^/ * l^veii where leaie 
under Art. 136 been ukeady refused by tlie Anpreme Court itiai 
faci mnnut take away the of the Ki^b Conn to liiteifcre, 

under Art, S2fl, even tbougli it tuay be taketi into voiuiiileratiuti in 
deciding whcthitr tht discretion to granl tlie relief slionld he excrctawl 
Lfi a given case/* panicahirty if the rounds upon which teHef is sought 
under Art. are the very gmuEids noon w-hii:h spectal leave nrtJer 

Art. 13^ has been refits^.** 

Relief niider Art. 227/" 

3. The existeoee of an alternative reniede is no ground for refusing 
prohibition'* or certiorari^^ w^here— 

_ la) the absence or eaccBS of jaj-i$dict|cin }» patent and tlie .-tppEka- 
tioii IS innde by the party aggrieved;^* or 

fhj there U an error apparenl on the face of the records/*'"* or 

\cl there has been a violatbn of the rules of natural jnstice/^-^* 

6. Similarly, natwithstondJng the eaistence qf an alternative 
remedy, the Court w^ould issue Quq where the allegt^ intrn- 

sion is patent.” 

Nftlure of l^roceeduiir. 

lAj Pracc^dffngv for vriU other thnin habtm corpaj.—Tht-^e arc 
generally considered BS civil proceedings,” w'hich are, unless excluded 
by specific rules relating to Art. 226, governed bv the provUknis of the 

F. Codfp an so far ai& they ate applicable.*^ 

tbe iladras” High Court, these are pmecedings utidef 
the Original Civil JnrisdictLOii of the High Court, 

.According to the CukTitta*' High Court, on the other hand, though 
It js an (iTi|ftnal** as diBitnguished front the appeHuic or revisional 
^isdicnon, 11 is a new jurisdietion, not to be included in the <.Jrdictflry 
tyiginal Ctvil JurisdictiDn under the Iwctters Ratenl. The Andhra Higli 
Court/ accordingly, calls It 'cxtraqrdijtftry' originaT iurisdiction, 

ESJ /VoiMCdiii^ for hdhrajb corpar,—Prior to ihc Constitut ton, there 
w'as a conflici of judiciat opinion us to whether n proceeding fur habeas 
co^pBfiT under s. 4^[y Cr- P, C, wa-s a civil or rrEmiaat proceeding. 


■&. Afchaga JiTaFFl v. Labour Ai^peiiate rri5a*jaC .\. All 644 

10. Eoiimilry V. P'cFifcftfljn'OiFif, A* I3fi9 Ker. 2^[ l29zK 
II- W. L il/affh Co. V. VndOiF^rfal TrtbHJi4il, A. IftSS ifad 

12. Safin V. PaiiL A. Ite4 tloia, I7l. ’ 

13. Herigol IwifliiiFP/Ey Co. v. of Hihar^ 2 ftc R fiOA 

Prashaf v. Dlrarkodai^ A. 1656 Bom. 530, 

H, .i Tlalfc KiijebireanfFig v. dtlift/iF RaFFE, A. S6&| .\\[ Hja ip ji . 

15, r;ovfii4fa v, A. 16M MoA. ifii* ' ' 

lfi, iValfial V. Apliilwda^ A. 1652 CaL 112. 

17. Rakhaidns v. OHose^ A. 1652 Cal, I7l* 

JTiijfiir H'erfti v, of Sihor. a. lass P,. jn 

19. Altauddln t. Meher, 1952 Bom, 212, ’ 

20. Oii&ali V, Slete of y. P., A. 1955 Nae g 

I KfZ" a: sj.";* t ^ 

Rumuyya t, .?lule < 3 / MadrOs, A. 19*2 Mad" iOO " 

Budge MuniUpaUty v. MaMgrU, i' tv w 
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Art. 226J 


SHORTER COXSTITL'TIOX OF INDIA 


35^ 


Wliik the Calcutta^ xmd Bombay" Conrts took tlie view tlmi 

it was B eivil proceeding, tke Allahabad,* Lahore/ ^Jadras* and N^aj^por' 
Mijijti Ccwrrta held tliat it was mniiimt in imtnre, 

^^ince the powder to is^ae wriis of habeas co^ws, under I lie Cuii:stL' 
tultonp. \& no longer to be derived irom the Crinifnal l^ocednre Code^ 
it ^ems tliut b lialwa^ corpus prooeedinK woukl now be regardKi as a 
civil or crimiiLal proceeding, according to the nut ore of ihc proceeding 
onl of which tlic applkatlott for the WTit arises, the qncstjon being one 
• if substantive law.* 

Thus, an application for J^uhiras ror^aj against detention under tlit 
rreventive Detention Act, is to be treated aa n criminnt proceeiting." 

Farum. 

According to Rnte^ inadc by the Allahabad/*-" kojaslhiin, f'atltH^ 
Orissa and Mysore High Courts, an appheatiun nnilcr Art. 2l2S lies 
before a Divisicin Bench. In the ^Tadras,** Calcntt.a/' Nagpur,’" 
Aiidlira/* Bombay, Assam, and Trav^i:)chfcn High Cn^arts, n J^ingle judge 
can exercise the' jnrisdiciion.^* 

TerritorioJ iniT<idietioii^ 

1. The W'fits do not ran beyond the territories ftl relation to wrhioll 
each High Court exercises jnrLsdiirtion/* Hence, a High Conrt c.Tnnot 
issue a w-rit or order under Art. 2-^ unless the person, anthodt;|f or 
Goterninent against whom the writ Is F^ngbt h iphysicaUyl resident 
or located within the territorial jurisdiction of the High Court/' 

2. It is the residence or penuaneut Incatiou i>f the respimdent anil 
not tlie operation*" of tlic impugned order or accrual o[ the cause of 
action*"-^" Vkhich is matcriot tor delerndnlng iurif^diction of the Higti 
Court. Thos, a High Court cannot assume jartsdiction to interfere with 
an order issued by an authority locnted outside the jurisdiction of 
the High Court an the ground that the order nflects rights within tlie 
territorial jnrisdittioti of the High Court/ ^ Conversely, if the inferior 
tribunal is situated within the lerritorial limits cif the High Ciiurt, 
it cau exercise jurisidiction under this Article even though the dispute 
iiuiy Itave arise ii autside such territorial limits.'* 


2- SmarCHdu V. PorUr, (1944) CaL 4R& {5Z0] A. t64& Cnl. lOT. 

3. yr^hanitrnrd V. Istnaitfh (192^) 50 Bom, 016. 

4. bfuMurf V. Ja-dt-aU A. 1934 All. 606 (702), 

5. Kisharilal v- (1^45) Lah. 573. 

6. fu re f^cnJ^aiardlnuni, (19461 2 Af.Ir.j. 513. 

7. Hari^us V, Fr&v, .A. 1940 Nag. 201. 

8. Cf. R. V. Marne secy., (1042) 2 All. k.k. 3S3 : \\943\ A C. 147 
(13^51. 

9i. In re VenkateswaniT A^ 19^1 Mad- 611^ 

10. Rffui Prasad v. .Siaie, A. I9S2 AJb S43. 

M Mf^fhkUah v. A, 1953 All, 193. 

12. i?aMiayva v. a/ Afadrfls, A, Afad. 300. 

13. Budge ~ Budge Mmilcipclitv v. ANTtj^rr/, 119521 57 L.tV.NL 25. 

14. CL V. P, T. Co. V. .V. S. T. tu,p A, 1957 SC. 232 (2J4)- 

15. Kxcept those relating to Aahras 

to. Rusiiid V. f. T. L C^^mnin., fl954> S-.C.R. 73S : ilOBS-l) 2 C.C. 

17 , Eleftfou DTppinifssfun v. A'afcd (1053) S.C.R- IJ44- 

IS, Skiitnji V. StcU u/ M. P., A- Nng, 161. 

10 yUisaUcr V. PML (1955) 2 S,C,R. im. 

20. Bhurda^a^ v, C. .1l^ O-. A. 1955 Pat. 76. 
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Th«- who wer^ rtsidcnts of tl]c Stale ot U.P, and who^ 

origiiml a^scssnicnU hnil been made by chc Lncome-ta:^ autboritln ol 
thAt State filed petitions in the Punjab High Coart for U*oe of vmt of 
Prohibition against the Tncome-tax Xot^-^tigation Commi5;?ioti lixraied 
in Jjflhj [lirctiLng it uot to proceed aKulnst the Partitions under \ti 
XXX of MM, that the Punjab High Court tiad lurisdicUon lo 

issue the writ acainat the Cotnuiissian which wa& Joented wtthin its 
junsdEetion iiotiicii^tandiii& ilie fact that the fl-sscssecii were nothin tlit 
State of U.P, and their onginoJ nsfiessnients made by the TUCi^ttie- 

taM auLlaodties ol that Stater"^* 

3- Though the Constilution has uot Wated the seal of tlse Govern¬ 
ment of India at any particular place, it is common bnowledge ihat the 
seat, ftl present, is at iXew Delhi from where the President ^ netiiig 
ihningh his Conucil of srinistcra, normally carrlea on the hnsiuesa of 
Ehe Goverumg: ut of India. 

4. In the reauit, only the Punjab High Cmirt has juriMliction'to 
issue a writ against— 

{i) The OoTernment of India 
^iT] The l^lecliou CoDitnission,** 

(fill The Centrul Board of Revenne."* 
jfv) TTie Custodian General of Evacuee Property,** 
ft!I Life Insurance Corparation of India/'' 

3,. A diittnetion has, in this connection, to be ntade between 
tn) tiaSQS wlierc a subordinate agency works witidu the junsdictioii of 
EL High Court liiidrr tht tflrrctlcm of n superior aituattd outside, and 
1b> ensca in which the order of a superior tribunal, situatctl outside 
the jurisdiction, remain outstanding and cannot be reached by the High 
Ciiurt I 

(A} BoE where, though the Anihcrity is tocated oatside the jnristllc- 
tion dI the High Court, the impugned illegal act or order ia done 
or made by ai] or sufrordfuoff offiesr oi that Authority who 

resident withiu the jnrtsdictjon of the High Court, the Court can pro¬ 
ceed such Of offictf who cannot be hea^ to say that he is 

Simply obeying the nnlawfijl direHrtLons of his superior Anlliortty whioli 
ifl touted onleide the jurEsdietiou of the High Court.' 

Thua, 

Thnugh the Allaluibiid High Court had no jurisdicUon against the 
Income-tax Investigatton Commission or the Government of India for 
having issued an order niider a. 8 of the Taicntmn of Income (Invusti- 
gatioii Conimlssion} Act, it could Isfluc a writ against lliv Incomr-tflx 
Officer, Kanpar, for liav-iug issued a notice under s. ^ of the Incnine-tisje 
Act, though it was in pursuance of the dircetions given by the Govern¬ 
ment of India/ 

i.Bf Wliere, hoivci'ct, the ordf-r made by a suTiordluate oUker within 
ihr juriSflktiDn of the High Court rrtcrgff* in the order of the superior 


21, Rum Klrpal v. Union of India, A. 1955 All. 468 {47Z). 

N.ruiaJ V Unhm o/ Mia, A I95& Cal, ^ ; Radkf >Uram 

X. Union Df India, A. 1960 Bom. 363 

33. Eltclkm Comitifjykm v. ^alJS Pciikdita, (19531 SrC,R. 1144: 

A. 1953 S,C. 310. 

24- i>, L Cuffllflierciat y. Cpilactor Of A. i960 Cab I f.^ 

BurbataK v. Curlodidii G^ucraL A, 1054 Raj^ 2 \ 4 . 

Z&i. Jnbii V. Life Insurance A. i960 Xtr, 2S1 

1. Mu^aSiat V, Polff. (10551 2 S.C.R. 1196: A, 1956 S^C. 246, 

2, Gawgadhar v. f, T, JfiverHgaHoji ConiMiljaiaa, A, 1955 AIL 


3- CL i42inalulhi v, Cnitcdian 
Dhecior, A. 1^ Pcp&u BL 


A, 1955 AIL 435p Joginder 


515, 



Art. 226] SHOHTiiR TON'STiTUTION OF IN DM 


m 


iLtithority which is located ilie jurlsdirtion^ the High Court 

cuiiuot 'iSiSU« the writ either agaiirst the finborEiEWate ox the superior 
pucharitVt for— 

"III" tliul simatioai a writ ugain&t the iuJeriof anibunti' eottld pt 
of no avail to the Petitioner coucemed and could give hiiu no relief 
for the order of the superior authority outside the rerxiLoriefi would 
reniuiu. outstanding and operative ugainst hitn/ 

(ul There is such merger in ihc case of an edminUtrative appeulK 
or revision,’-* where the appellate anthnrity reverses the order nf the 
sabordinate autliority.*-' ^ ^ ^ 

In gneh a caac, the High Court does not utgutre jurisdiction over 
the Appellate Anihority ^itnated outside its jurifidittioii merely hc- 
naUihe it forwards u copy of its dedstoa to the Hubordiuale inhuruil 
situated within ihe High Court^i. jurisdiction.'^ 

ih) But there hus been a difference of o^ldIoti bb to whether a 
mErgcT erf the order of the subordiuote authonty similarly takes place 
where tlie order h cmifirm^d by the appellate or revising authority. 

A- The Pepsu* Nagpur,^' Mndhya Pradesh^^ High Courts have 
applied the principle that the decree' of the lowTtr Court merges inio 
that of the uppelfutc Coon to hold that the ediuinLsirative order of 
the subordinate aulbority merges mlo the order of the superior author- 
ity even where the latter ewfirtui the original order, 

B. The Kaifistliau,^* Cnkutla“ and Madhya Prodesh^* Hi^h Courts 
ha,VC, on the other hand, held that in the case of coufirjnntinu, tharc 
is no merger of the original order, so that the High Court would 
retain its JurMiction over the order of the subordinate authority 
within its territory' even though it may have no territorial j^urisdicriou 
over the coafirming autborily. 

The Calentta High Court” haa relied upon the observation of the 
Supreme Court in. of U\ P. v. Sooh'* that the doctrine of 

merger of un original decree operates only for certain purpoaea^ such 
Ei 5 limitation and that, at any rate, an original adimnistrath^ order 
Ls not suspended by the mere preaentatiou of appeul nr rcvurrati before 
a superior authoritv^ Hence, even though there has been an appeal 
resulting in a coiinnuation of the orERiual order, relief under Art. 22^ 
ia available againeit the original order. 

6. The doctrine of merger, however, doea iiot apply where the 
original order was h nullity.WlEere the order of the inferii-'.r tribunal 
was a nullitv the appeltaiv trihuual had nothing to dp and the fact 
tiint the apfilLute IrtbuuHl was situated outside the juriwlivtion nf the 
High Court cnnnnt bar the is^ne of ccriiorcrf,*^ 


4. ilfiiiulhir V. FMi, «igs6) S.C.A. 25® (2rd) : (S®5S) 2 S.C.R. 1196. 

Lai^ 4 .hrnf v. A_ ISoS Andhra tTB. 

fi, Jogiridlf V. Dtr£Cti?r\ X. 1®&5 Pepso 91. 

7 K. F & v, SloU o/ B/Jiar, A. \^9 Pat. Gl. 

g Forkafah v. rvjfodffln Giucraj^ A. IS^ Raj. ZXir 

Sureifmal v. Siatr of Af. P-. A. 19&& M.P. m (fJSI F\B. 

10. pavoa V. A. S®59 Kcr. 6^ {67‘i. 

11. F^riiuii^ur N, T. t/nfon v. LaEw-wr Appeiht^ Trlfcanal, 


" l^^ Prwi Chand ¥, of Af. P„ A, sesS M.P. 103 
!3! UafteufdW V. l/n/on of India^ A. 19S4 Raj. 214. 

14 ! B. J 4 Cofnmtrciot v- ColJcctiPr of Custonis* A. 19GQ Cal. 1 iJ!. 
M. ^fd.SflIfcAcIn v. CKiiodifl>i> A. 1959 >I.P. 256. 

IOh SiaU of V. F. Vr iVooh* A. 1958 S,C, 86. 

T OfUi^dor of Cudofm V. Rohimnn, A. E^7 Mad. m; ArUmr w. 
CoU^otor of A. 1 ®^ Ker. 367 ; Govinti v. N- Cumiwr.. 

A. I9e0 Raj- 177. 
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7. Wlicrc Ihe ordei' a tril.miiHil anliHde jnri^ieLioil im □ Utlifj'h'i I lie 
Couri limy a person within jiinwiictiijn innn enftirring it."' 

8. tht triljiiiHil lias \\h wnrk Olkl )»tMine fimCltii 

officitit ilmi Hi^h Qourt hes jiirisdJcdoii tD issue cfrUoraH against 
ttie ord^r of timt crSbujial, within whose jurist]irtiui] ilie re«jrJs oF the 
ttibuual are in ^Ttstody.** 

Thert Iios been a diCferenire uf opinion tifltwctiii Uie RajaHtSmir" 
EDi] Bombay*' High Conrts US to tht ertect of s. 59 {Sj of tlie States 
Rcor;j^anisatlon Aci« upon tht jurisdiotion of a High Court to 

vvlikh a |iruceed ing ts transftrred nneter thcr provision i .Vtoordinj: 
To the RajiastliEii^' Iligli Court, if the territory from which the 
arose i:s within ils jnrisxiktiQtl^ tlie High Court to whieh the pr<iceed- 
tng is transf^TTcd sliah have jurisdiction even though the authority 
wlio passed the impugned order has fallen nnijer the jurisdiedon of 
another High Court. 

Ancarding lo the JJonlbiiy^" High Courts the above iL-^jncItlsion will 
hoid good only in the case of □ proceeding for Ctritorari where jndts- 
diction fqlSnws fmin the custodv of the record; once the record is 
brought before a High Conit, ft is entitled in qim^h the impugned 
judicial nr fiuasi-jndtcml record. Dut the provision of iJie States Rc- 
organisdtinii Act would not enable a High Conrt to issue a wxitp say, 
of Ttiondd inus, againat a fjovemmeut which is outsklc its icrritariat 
jturi&dtctioti. Tliti£^^ though the Hombay High Court may have rcteivctl 
u pfoceeding by transfer under the Act, it CaniloL Esswe a writ against 
the State of Madhya Pradesh.*' 

10, ^i^Tiere tllere is abiSenCe of territorial iurisdiet'mn iHTOrHJillg 
the foregoing jurisdiction, waiTer^* or coiiMjnt” of the (lartiefi cannot 
cotiEer iurisdicikni upon a High Court to issne n writ. 

No notice requireil imder ■. SO* C, P. Code. 

A proccetiing under Art. 226 not h^^iUK ^ suit, the provisions of 

SO, C. P. C. are Hot attracted to it-=* 

Application nnd Affidavit. 

1- Tn the absence of ku]cs framed under Art. 22ti, ao appSicalirHl 
mn&l be drawn in conformity' with the pro^dsions of the Civil ProcCdnni 
Code relating to pleadings, aa far nil pos>lbte.“ Tlic application should 
rontalu in a concise fonn the material fads on which the party relies 
for hi& claim. Arguntents should not hirm pan of the applicaiLon.^^ 

(Tl The application innst state precisely the act to be done or foi- 
borne by the re&potiJenlr^ 

(Eh The right ol the applkatn which has been affected by die ait 
ivr omisksion of the respondent, the nature of the reispondeiit'B duty, 
and the fact of detiiatid and refusal must be stated in tlie applicatiim.' 
If then? hiiTt been any appareni delay, ■^ufTadent csplanat^nn uf ibe 
delay' niu^t be given in the application-* 


IB. PnPi/n5 .fngar .UfUs v. StaU a/ T. P,. A. ISiSO All, H4. 

19. Hart v. Ahpnrd'+ A. I!*55 H,C. 235 : (19S5| 1 ^.C.R, Itm. 

20. Jui-icanl A'fHjfJf V. /ttiJjtfC, Ar I9SB Raj, (24 (E2<fL 

2k A’lir/til^Fa^ffd v. State Qf Al- P-^ A. 1959 Rmn U24L 

22. f.alishpnf v. C'ollfcfor, A. 1955 Andhrn 178. 

23. I ishnfrlta^dtimpn L\ Mr T- SflHHv v, A7ibbu kaa A 1055 

Amlhra 175. " ^ 
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I- Khaj;CHiirc v. H, M.. 1951 CflI. 3, 
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Ar StkTi Rro$. V. .Slafc nf Punjab, a, 195? Punj, 220. 



Art. 226! 


SU(»11TIlR tOSSTITL-TJON OF INDIA 




l/«l Outscions tpf fnct shddU be raised in tbe Pctiuoji at the first 
av&ilab)e''oi:tti8io«/ and tlie Pelition cannot be allowed to be amended 
so as to give it a new and alioffctlier different coniplejtion. 

2 (a) The allegations in tlie appltcatian must be supported bf 

nffiduvit and should be similarly answierecl by an affidavit tn oD[^itvon 
bv the respondent; a copy of the affidavit in oppositiiM sitould be lur- 
nlshed to the applicant in Ktiod lime before the date fixejl for liearitig 
and the applicant will alar, be at libertr to use a reply, also lurnisIniiK 

copies tci the respondent.* .. u-.. ir’ 

(b) The affidavit must be that of the applicant himself. An 
jiflidiivit of an agent or amployee is not in order.* 

Id The affidavit shoo Id be confined to ataiemenu of fama and 
should not he used as vchitks of argument.' .Vn affidavit which is 
Wt ia Sonlortiniv with O. t9, f. 3 of tilt C. P, i-odc is liable to be 
teiecied. nnlcss tlw defect can be epred by ^ivins the Petitioner an 
oDporttttiitv to swear a fresh affidavit, clarifying ihc defect' 

(dl The affidavit must be sworn by the prson in wliose Isnowlcdiie 
tlie facts are, Wliere the facts are within the tnowledge a t.^vcrrt. 
ment official, he should not send bis cletk to swear the affidavit. 

3, All avcnneni in tlie appUcatioti which is not traversed by ibc 
respondenLs bv a cemuter-affidavit must be taken to liave l^en ad- 
niittticl VVlsere tin? reftpaiidtMit?* do itoi file a cotnitermfpclflvit^ there 
is HD npfKA^itlon to tilt i^titooci and tine return of ilie re^^pomlcnta need 
iKi£ Ix'' liilten jiity f^oHsidcrai-Sofiv'* 

4t iin the oilwr liutid. no relief can be for on tin b^is of 

Ciiodcntal stntemtHtii made by tile rnspomlent m hts r‘^p|y' 
new pica arls^eii from the reply of the resMndeuu it should be i«|niireU 
rslisted ^ntl fnrtticr tITiiC IP veil to tlMl other aide. 

If *iiy Ptw point m*y bn? *t tW heJUfiBB, 

1 . The Kcncral rule is that a groniiil which han nut been ^mificuUv 
taken in the appllv^tlEm or the reiurn slull not be nllowed U> be urjjea 
lit the hcftrifiK-"'** 

lo thii L-uncral rule an eKccptiott is nuide in resijed of— 
Graundn tw^d on tacts which are dearly on the record. 

2 \ Petitioner should not be permiucil to rnh^e a question which 
deiwticl.s on foct^ which were nut mentioned in hU pethiOEi hat wete 
put forward tn a r^ijoindet lo whieh the rrspandenls Imd it« oppor- 
luinty to reply.” 
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Wh.» BiLmf Sippl^ under Art, 22€. 

Tbe ngbis timt can bt under Art. 2^, mu^t primarily 

be tlw rights of tbe Petitioner hiiuself^ execpt In tbc uf Ainbes-: 
[&tc p. ^Bio ttMarrdJtfd*^ [see pojij. 

In otier words, tiie right wbicH is- the foundnuuD of ao appliR^- 
lion under Art, 230 is a pcriODdl and individual TiKht.-' HeiiLcK thv 
nomination made by the Governor under Art. I7l (3} (e) and (S) can¬ 
not he dULUenged under Art. 226 by an elected member of the 
lelive jVasembly on the groncd that it is aneonstitutionalg for it cannoi 
be tint finy iKHional T^^hK nf the applicant has bc^n infiktiged 

even Indirectly, by the iKsmination.** 

Pardev, 

I, A wril under An, 226 cannot be Issued against a person who is 
not impleaded as an opposite party to the proceeding. and twrie 
other than those whp arc parties iivould be bound bv an order mode 
in the proceeding*®* 

2- An application under Ait. 226 is not a regular suit and nalv 
pcrsoiti or bodies against whom relief is sought necessary parties^ 
Merely because certain qnesdotis will have to be determined i'ncy^ri- 
laJiy la giving or not giving the reliefs asked for the applicatioii does 
BOl make each and every person interested in atiiii qnestious nctiossary 
uariies to sudi a proceeding-** Thus^ a landlord whose property has 
been notified under an Estates Abolition itet may apply fpr a writ 
agninst the Govemtuent on the ground that tbe property is not an 
^estate,' without impleading the ryots even though they wonld be in- 
directly affected b>- Uie decEsion.*^’ Hut where the relief sought can¬ 
not be granted witbont making a person party to the applicatiou, he 
is a necessary party.^"* 

Til ns — 

fa) au order of a Iribiixijil or oihcr anthonty ijs anught In be 

set aside, sttcli Iribnnal or anihority as well the person who is 
ii]ti?;re &ted in the order shunld be inipleadcd^’ \^Ticre the oHgiiial 
order haa bcountc nierged in the order of ati Appellate Authority, th;- 
lattef ahonld be impleaded.' 

(fr) But where the validity of ii tax imposed by a local Authority 
Is challenged, the State m not a necessary party.^ 

(fl} The B lection Commission is not a iieLessEjj-y itoriy to uuash the 
proceedings of an Hlection Tribunal, The Election TrihunaL Is the 
prnper party^ lo an cpphcutlon for Cffttorarf even where the TribcnQl 
has twi-Qine /usetay ojJfrJn/ tbe object oi the writ being inercly to 


1^. Chban/fl Lai v. t/nwn Qj huiia, ^ S.C R S(3U ■ fravfc-=:i i 

C.C. 10. ’ ■ ' 

20. Karkart w Shevde^ A. 1652 Nng, 330. 
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{jtihusb tli^ aft'ciidiug order. liowerer, tlie wrti fioughi agamiit 

tbe rcoortl, tlie j 1 ntticMrity wbo has iht custOKly of tlit rtiifird sbooEd t>c 
implejiiled-' 

(d> tlie writ rtlatts Co a pshtj titlt or iiitenest »i renl 

properly^ all prrsqii& omim^ or olaimjngT ibc s^arne should S>e joiTied 
fls parties,* 

irii When HU order which its souj^ht to he Quaslied cotiSmied! 
Ly an apellate atubun It U necessflrf to implead both the ongina[ 
mid upp^ilati? onthorities."* ^Micrtp Iwwevferp the order of the ori^hiol 
n:qt|iority is a unllin’ qa the ground of -vsant o£ jarisdictlon, non- 
joinder of the appellate authority wouJd not he a har to relief,- 

If) TRliere the ’iiw of a Central j\ct ia challenged but no relief 

mdght a^aingt the Central Govcmnientp the Uaion of India need 
not be impleaded as a party. It mil suffice if notices of petkiDii 
.ire s^?rred npan the Atlorney-Geiienil and Ule AdvDcalc-GeuemL^ 

3. Where the relief sought \% against a eutntory body bcari^ .in 
■official designation, the proper course is to icnplead the body in ita 
qffidal desigiMtiofi and not the members holding office for the time 
Irfingp iinlmdufllly.^* 

Addltrlafl of purttet. 

h [c follows from the above^ that a rule may be amended 

vdlh a view to adding a necessary party. Such amendnient should 
ofdin.irilv be ollowcd only upcin notice to the party proposed to be 
add-isd. VhcTe is, however, no Ikit to an part^ order titing made in 
[iroper case^. Upon such amendnient beiii;^ effectedp directions should 
Ijc giiTtii for the ii&e of affidavits or additional affidavits.'^ 

2. As a general rule* a defect of iMity is allowed lo be removed at 
any time beforv the Rule is made ah^^dtite and the writ issuedp iti 
order to a%*oid muttiplicity of proceedings. Thus, where the Petition 
uns against the Sectary of the Secondary Education Bdardp but at the 
hearEng the position of the Secretary appeared to be doubtfuJ, the 
Conn alio wet} the Board itself to be iiuide a patL>% by amctiding tlic 
petition, on paymejit <tf costs and directed u Copy of the Rule to be 
served nn the Board ilaetf-'^ 

3, If u iiEceiwjiry' party' or party Tstcly to he nffected by a writ ^ 
a parti,' whw prtaence may be necessary' to malic llie writ elective is 
not before tlic Court, the Court may, eitber npan an appbcatian mnde 
for that purpose, nr of its owrti Tnolinnp direct that f^uch a party Ist 
added ana the rule nfif Kcrvcd upon him, or simply ttiat the rule ni^i 
Iw served upon him or even tliat be may be allowed to (« present at 
ihc hearing. In ally such cAfte, sucli party would be entitled to show 
»'.3ase or support or oppose n cause already *howti." 

The .Sopreme Court dlretited a r.^banT Union to be made a pjirty 
rc^jwndent (on its own application] to a peUtion under ArL 226 broughl 
b'p an employer agaimit the Indastrial Tribunal and the Goveniinent 
f/ir {idoAhing an order of reference of a dispntc to the TrihoTial on the 
ground that the dispute referred to was cov-ered by a pending award 
irtd that the order was vitiated hy ^irafa /idisj,'* 


Hari UfJl4nK V. 5v^J Ahntad, (195^2^1 2 C,C, 430 
9. Makhan V. Cftaltcr/Ec, \, lOM Cal. 203 {ZW). 
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Wbeib«r jvtnt petitipii lic». 

L The rale ii^ iLat Xv^m m mort p^^rsans caiiiioi join ni a 

petition for a. wxit tu enforce separate There ninsi be 

separate npplkations for separate wriia^ even tlicmi^b the ficveral appli- 
eants art iSiaL^ces^ri^ in Ihe offiw in respect of which claims arise/^ '^ 
or that the Petstioneirs are atfected hv orderiv of a simitar natare/* ” 
Separate applicaticatis tiittat be made to qua4>h separate onlers. 

2. Tlie cast would he diffeienl where injury to a class of persons 
IS clone by n conituuti order^^ or 8aw.=* Hut even in this case, separat? 
applications shoutd be made if tlie inter^L^i of the appIicaiiE^ in t3ir 
s^ubject ]natter ore different and distinct.'* 

Power to di^mUp applieatian in limine. 

1. TJiough the Hish Court possesses the power to dibnii^^ an nppli' 
cation under Art. 2^ in limine, when it discloaeii im suhoitance, the 
power shonld be cautioosdy used. TIiub, where there arc allri;alicmf. 
of wisia /idcf ag^ainst the fiovernmetllH the HcKh Conrt sitould nut dis¬ 
miss tha application withont a hearinj' On this pc^nt- The ^npremv 
Conrt wottla, ill -such causes, Interfere nnder Art. 136,^ 

2. Nor .iKliould tJi; Hi|^h Comt reject an application in 
where it pFima /uc/r appears that a fandamcntal ri^ht has been in- 
frinRed, merely ra.‘raufiie evidence ha# tu be taken on Mime du^pnled 
questinn of faclr'* 

ApplicahLUty of the C. P. Code, 

OtKe the proccedin^f under Art^ 228 i& held to be a civil proceed¬ 
ing, s. 141 of the C- P. Code wcmld he attracted to it.-* In the resnlt. 
the follnwinj^ provisions, inUf al/a. would be applicable : 

fO iX l, r. I aft to joinder of petitioners/*-** 

But the mere fact that similar orders were pn^iiied in the ease nf 
otlier indiinduats also by tlie fnme authority' doe# not mean that the 
injury ean^cd is a common injury so aa to justify n jdirt petition/ 


18. lislsburyi 2nd Hd., A^ul. 9, PaTa- 132S, p. 70i3r 

17. Bf^tfuran/UJi v. jR, K. A. tflSSt Fat. 653 

IS IbTHiiun V. /Jy. c\ T. O., A. 1956 Mach 62&, 

19- fn rr IwopahkFhhnarao, A. 1957 Andhra 88i AfuuiJ^fr v. .Slate 
O/ Fc/isn, A. ]9!55 Pepsu la®; Bunfeha v, Coiirmr,, A- 1958 Fat 314 

30. f*nlffd .tfafars v, SiftU of Uombuy, 11952] 55 Iknu, t„k. 2.Aii 
iqne^itLon not rniiied oti appeal iti S!aU of BamJ^ay v. .Uoforr 

U953I S.e.R. 1069), ^ _ 

21. RufFEbon' Pycfnj^^ v. fii£fu5fr7aJ rilfsatta!^ (1959) 1 M,L.l. 53^ 
Fjitii Jihflrtltar v. fJrt'fs fd nuf A, 1969 Alt. 3Jte. 

22- B. h Cxtrp. V. ipicfwjf^lal Triftrifldh A. I&57 S.C. 354 iJ5S| : 
11958] S-C-R. IS4. 

23. t7. karJiuJJid v. ^Siaic Madta-i. .\. anfcl. 

24- .-tdnflrayflrtfl v. StflU i?/ -h .A- 195$ A.P. 16; AfanrLdra v^ 

BaranaFare .^/lFp|lf^pa^^^y, A- 1956 Cal. 201; i^hraharj v. fjtnf ol Raia- 
flliaUj A. 1969 kaj. 152 

25, The .Allahabad Hij?lj Court ii’ma .S^hnn^ar v. Divi:£mnai A>iiicr/ii. 
b-ndrni. A. 1969 nSL 368] differ-i ini the pfrotand that the juri'iiliLtiou 
untlcr Art- 236 la a special jurisdictioti to which lU<: techii Leal rule of 
ihe C. Fr ishould not be imported]. 

I. Ftrahim v- Dy. COmnrCrffar Tar :V t9S6 Mud 626 
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ffi) O. 3, T. 0, M timt tin? pctitfoi] LUti bff bmaghi somt; 

cif tl3t ptfr^iui in iJieJr reprc?>cntatrve cnpncityv wbefe tlie op&ct^sttf 
partits BTC Inr^t in nuuibcr.'^’^ 

Wbetlier cTid«Qc? un b* lAlfCn ia & aiifl^r Art. 226, 

1. In !i n^mbtr of cjiscs it been held by ibc High ConrU* 
ds well as by the Stipreme Ccmri* Utat an applieition yncTer Ari_ 230 

deleruiined on tidmitted fncts or on iHot* calnbli^hed bv 
athitavit^, and that the Court cannot Xak*t evidence to determine iti^ 
puted quei^lionii of fact. 

2. But the Supreme Coart has receutLy heJd* rtiat in a prowed- 
ItlH' under Art, the Conrt is Hot tltbarred froin detennitkin^ di* 
pnietJ questions of fact by taking evidence [p, 3^^, ante] inasmuch L 
funfbmcfltal rtglita are aEfected, It rollows that the jiaiut priiicinlE^ 
ahould appl)^ to those proceedings under ArL 22& where funSamitilni 
rlghli are involved. 

Relief not mvAiUlilr bi m pmcHding under Art. 236. 

Thnuffh it haa been held titat the power of the Tiigjl Court under 
Art. 326 iS not confined to the Jfruqt of 'prerogative wriVfi' on tv, it must 
not be supposed that finy Lind of relief is available in a proceeding 
under Art. 226, Thus,— 

[i| The pi>wer of i.ssuing writ* should not be utilis;cd fur giving 
w-l^t 19 in essence a declaratory relief/-* that a decree has become 

nnll and void owln^ to certain provl^loiii^ of the Conslitutipi]* or 
merely that an Act is rdlra vires. Of course, ji findiiig that un ,\ct i 9 
uiifa vires may be necessary in order to give the Petitioner the proper 
relief in the proceeding. 

(hi A decree for money• ts not available in a writ proceeding. 

(fxfi Interim relief esnuot be given in a proceeding so as to cuni- 
pletely dispose of the proceeding without finally determining the rights 
of the parties in questiun in the proceeding. Where the Conti refuseai 
to determine the rights of the purtips in the proceed ingp the Court 
Cannot grant any Interim relief, c,g., to maintain Mie ffaluj merelv 

becrsiuse the aggrieved party cannot institute a snit nnti] after the 
espiry of two months from tlie date nf notice under s. fitl of the Civnl 
Procedure Code and, in the meanwhile^ unk^ protcLtcd bv ilie Cimrt 
the nppllrftiit may sutler irreparable los,^,^^ 


2, Bljoy Ranjan fJufvto, A. Cal. 286. 

3r Tilt cotitrairy dcuision in Ihrubfiii v, Dy. •ComPiiofircial la* 
^jjtccr, .A.p lS5S Alud, 626, it is submitted, <100,^4 not appear to be sound. 

4. Gaticrh v. SloU of IV. ft., 1955 CoL ir4 ^1/7); fD< 

Cffhirrtcf y .S&uiirsh, A. 365S CaL 331 ^ Tf/ra/ v. Stale of M' B., 

A. less M.H. 115 Bowbuv iSKsS^ess House v, rciiteafcjttTr, M6581 

6fv lk*m. i,.K. 1066 UOmi. 

5. Sohan !M v. ffnfoji of India, A. 1657 A.C. 529: at India 

V. I'arom, A. 36S7 S.C. SSZ. 

6. Kcclmtjnl v. Stale of Afadrj^, A. !95fl S.C. 725, 

7. C^clflar Farm v. Kafecsn'iirflr Mills, A. 1057 Alad. 300 

0. Daiei V, Ci^pi^r^olive I'ldoii A. 3656 All. 42 iTfil ■ l^iabha v 

Siale of 31. R, A. 1965 31.B. 20. 

6. Cftfratiyji: f_ij; v, of fjldlu, (lfl50-5t> C.C. 10 \IJ\; siteo- 

iitankar v. State Of M. P., A. 1051 Xng, 56 \m. 

30. AHumali v. A. R, C. P,, A. 165J Cal. 187. 

11. O. Kochuutti \\ Madras, A. 1656 S.C. 725,^ at p. 164, atiie. 

12. State, of OrJiju v. .^ludaiigu/»ab (10521 S.C*R. 2l r (1650^1) C.C. 

24fi.. 



shorter constitution INDIA [Art- 226 


36fi 


|ft> Aq tirdw in the Ji^ldre of lemppiia^- iujtinctioii cannot be issncd 
nnder An. 226 far the parpo^ of fucilttatin^f the inftjtntiqn q| a siait,*'' 

iiif All order for reftiiid of tax cannot be ^ii-eii in a proceedmff 
umler Art. 236.” 

(0 ThL- object ol The proceedings fur prohibition qr 

is to Quash ihe order complnincd o^ or to restrain the author 
rily from actiDg witJtQiit jurisdEction ^or the Hkei. llctice^ in. none of 
the proceedin|E£ will the Contt make an order of its own in 
of tile Order CorEkplained of. In short, in neither of these proceedings^ 
will the Conrt act as a court o£ appeal“ ($ee 

Bnr where the discfctioii of the inferior tribunal or ainhoritv M 
ciroamscribed by any statutory pra?iiiiana^ ■ direction in the nature nf 
obSTfiainiu may be issued, evem in a proceeding for crrHaruH, requir¬ 
ing the authority to make a order L^otnphHng with the rcQUire- 

inenbi of the law.” 

Appeal, 

1. It has been held by the Allahabad,'* Atidhra,'\ Bombay, ™ 

U^cutta/'* Utladras*' and Nagpnr^' Conrta that appeal ties to a 

l.livisSai] Bench from the order of a Single Bench deciding an npEdk^a- 
tion under Art. 226. 

But the Division Bench ^honld not intetfere with the excrei^ of 
discretion by the Single Jndge unless it is clcm-ly satisfied that the 
exercise of the discretion has been erroneous or' inipropcr.*'-" 

2. Kcv^hcless, the Supreme Court would entertain direct appeal 
on the certificate of a Single Judge, under Art. 132(1).“ 

3r From the decision of the High Court under Ait. 226, ippeal 
heft to the Supreme Court under Arts. i32-0.**-“ 

4. It has Wn already pointed out (p. 195, apiiuj* that where funda- 
tncntiil rights ure infringeJ^ the uiisucces&hil Petitioner may, instead 
of appealing from llie order under .Art. 226^ make a fresh application 
to the Snprenie Court direct under Art. 32, ikit gneh appheations would 
TKjt be eDC<mraged niilcfts good grounds arc shown,' ^metimes the 
Court would treat $uch appliCBtion os an appeals 

Appeal from order kinder Art. 226 and O. 45, r, 13 of the 

P. Code. 

There has been a difference! of opinion a^ to whether a High Court 
can exercise pCwtrs under O. 45, t- 13 in the matter of Staying the 
Operatian of an order made under .Art_ 226, pending disposal of ad 
application for leave to appeal to the Supreme Court ngaluftt the order. 


13. BaUirahi t. Ifydcmtad 5funfd^|ry, A. I-Seo A.p^ 234 f2461 " 
Union of Jndfo v. Kant^th, A- 1957 Mad. 110- Usman v. S^aU of 
Mysotf, A. 1900 Mys. 93 ffMi; Kadintihymit v. Dalon oi India V lOGa 
horn. 33J (JSI). - i™ 

H. Vlcrappa V. ffajnan. A, i9SZ 5.C, 102 
15 . AfaJuj&floIi V. Sr T. A.. A, 1960 S,C. 321 fJ 27 ). 


It-14. 


jJlfligh V. Karan Sfn^^ A. !(JS7 .All. 414 (F.B.)' 

11 . ^taic of .-DrifJira v. CotiitTor, A. 1953 A.P. 140 (J4i/ 

Ifi. Cf- CisKcx v. Fernandez, A. 1957 S.C, 32C 

I9r Budge Budgt Munidpaiiiyf (1952) 57 C,W,N. 25, 

20. KaiHayva v. of 3fadraj, A. 1952 Nfad. 300 

21. Cr. .V. P. T. Co. T. .V. 5. T. Co., A. 1957 B.C. 2^ [234). 

22- Dy, CoMiPPiercfaJ' Tax G^icer w Cosmnpoliian Club, A. Mad. 


23. EiecUon L'umni^j.'ifcw v. Saka Venkata, [19531 ^rp 114 ^ 

24, Cf. .VarM»r, Hotel Imperial r. Chief comnir.l \ ' iom "h r 

1211 'AtU 133 HUaf, (c)]. ' ^.‘^nn.r,, a. i.L. 

3R. Cf, V. Union of rtfd;*, a, iftm c ijr^ n,. tMi 

l. M. K. Cm^^n V. Slate Of M. P.. a. sc. S 
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A. A DiyisicjFi IScucti Qi ihe Hjgli Court of Altaliabad* has held tlul 
Ihcre is uuthing in O. 45^ r, 1^ to exclude its ojHxation where the nppeal 
ii froni_ an order itutde under Art. 226 of the CortstituttoTi^ md mi 
application lor leave to appeal to the Snpreme Court ia {^ending before 
the Hij^h Court. Of course^ the Court ceases to have $ut-h power oftcr 
ihu application for leave h disposed oL*^* 

llie fluihoritv of the above dedfilon of the AlLuhabad High Coort* 
haa been s^hen by a later Divistou Beuch^ where Desai J. has held 
ihoi ihe High Cotart has no power fo stay the operation of ita order 
Under Art. 226 even when an ajiplication for leave to appeal agutribi 
such order is pending^ cither under O, 4o, r, S3, C. P. C. or under uuy 
other Iflw^ Beg j., however, held that the Hsgli Court can mate yuirh 
order under its inhenent powers, without rcKiriug lo the provisEuns 
of O. i5, r. 13,' 

B. The High Court of Jdadras** has held that O, r. S3 does 
not empower the Court to restrain the successful party from exerdsing 
his Hgiits under the final order. 

Review, 

I . The Aladfas High Conrt^'^ has held that au order diamis.^iug an 
application far ctTihrari is liabSe to review on such grounds us are 
specified in O. 47, r. 1 of the Code of Civil Procedure. 

2, It has also been held tliat an order of mattifarnuji^ in the nature 
oI an interlocutory order, nsay he reviewed, in ciercisc of the inh erent 
power of the Court, on the ground of a chuuge in the law.* 

3. But as re^urda hahro^ corpus, the Madras High Court^ lias held 
that this proceeding being of a criminal nature^ no review ia available.* 


Rei Judiemtm : Whether ceccind application llej. 

1. There is nothing in the Constitution to bar u second upplfcution 
under Art. 226, wliere the previous i^uc was rejected on a preliminary 
ground/ e.g., that the Petitioner had HO (ocHS slaudij or on the grouutl 

ihut It was prematurE/ 

2. But grounds avuiluhlc in tlie previous applicntton c-annot be 
jitlavved tu bi lokcn in the sub'ieqnent upplicHEion'"^" as the priuciplv 
of res /lEdlcota would apply."* 

hon^oompliencu! with writ. 

Non-curtip3Lance with a writ or order is.^ued under Art. 226 coiisti' 
tuves contempt'' of Court. 


1. Girfa Vh Dudhi, .A. 1965 AIL 689 (391). 

2. State V, Mukhior Stiigh. A. 1967 All. 505 i5J9, S26L 

3. V. ChajHm, A. 1964 Drissu IH. 

4. JiUmirn V. State ojf A. 1963 Assam 159. 

4o- jRa/abinHitdry E. S. C. V, SiQle of AJgdruj* A. 1953 Mad- 475 
l<76L 

4h. Ct^nchijmia v- P, S. Trampart„ A. 1953 .Mad. 39. 

5. A^itt seillemetit 0^(Tr v, Muthiah, A. 1969 Mad. 177. 

0. Ill re Venk-ateswara, .A. 1951 Mad. 611. 

7. Mol^ichandra v. Sayr, Loaxi Seif-Govt., .A. I&53 Asaani 12, 

9. BhagujaU v. Goid^ of tr,P, A. 19159 All. SS9 iJ92L 
9, ^urupkHmar v. Cbafiii, A. 1966 Fuiij. 157. 

ID. Maganlal v. af Bofufwy, A. 1953 .Assam 6L 

tl. In re Venkuteswarap A. 195E Mad^ fill. 

12. kodhashyam v, Baina MunldpaUtyj. A. 1956 Pat. 162- 

24 
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CK ( 1 ) I ^IncludkEtg wrtU » « . / 

These words in Art- 32' [2] ^p, 100, ante) and in Art, 226 iadlcattr 
that the powers of the Supreme Court or the High Court uuder these 
attteks Is not condued lo issuing prerogative writs The presieni 

Ai^icle^ thus, vest^ tlie High Courts with all liie jpowers of the Hngluih 
ILkgh Court of Justice to issue the prerogative writs under the Comin^jii 
Low'* and lionicthing more/* imtspeetive of what is laid down in &. 19i 
of the Cr. P. Code or da o( the Sp, Kcl. Act- 

Thc words 'directions, orders . + , / in Arts. 32 (IJ and 226 U) 
eutpower the Supreme Court as well as the tiigh Courts to issue direc¬ 
tions or Orders iu the nature «f cor/«flj etc., even though sucli 

directions ma^ not strictly eouform to any of die writs as they are 
known Bt English eonimon laiv, provided the hraad and futldameilE al 
principles ttmt regnlate the estercise of jurisdiction in the uiaUer o£ 
grautitig such wtiis in English law are otrjien^ed.” 

Tlius^ the Court may give a direction to a Statu Govemmunt pro- 
hJbitiiig it to enforce a reJitrainl order against ihc pctEtlouer, though 
intei-niin:ni may not, strictly speaking, he ‘detention^ for pu^se of a 
writ of corpus and though the order of prohibition is not the 

same aa Habeas cor^uj. 

Holding that the d gills of the Petitioners usider certain contracts 
were not 'proprietary rights', and that, accordingly, the State bud no 
right to have ^nch rights transiferred to itaell under the Aladhya 
Pradesh Abolition of Propritiary I^ights x\ct, l&50j a writ was bsued 
prohibiting the State Government from interfering in any manner 
with Elic enjoylucut of the aforesaid rights of tlie Petitioners in exercise 
of iho pewerti conferred by tlie sa.id x\ci/' When fundamental rights lite 
aiiectud, the Court can even make a dcchtralary order it that is the 
proper relief to tic given to the Eggrieved party.*" 


'Thvou|rb*ut the tenitoriei to whieh it exerciiei jueudictioa'. 

The present Article confer* power to Issue the writa^—irrespective 
of what ^wers the High Court liad prior to tlie CoasiTintion,^througli- 
oul the limits of the entire temtery over which tlie High Court exerdses^ 
its iuri,'idictlan,—cndgfttfli or appeUatc.^* In fihoit, the object of Art, 22ii 
is to remove the fettet^ that were imposed by such legistation as s. 491 
of the Cr, P, C. and s. 45 of the Speeifie keliel Act upon the power 
of die High Courts to issue the prerogative writ* and to place all the 
High Courts of India at par with one aiioihcr.** 

knt Wide as ore the powers thus conferred, a two-fo3d limitation is 
placed upon its exercise—(a) the power is to be eKcrcised 'tlirougliout 
the tenriifjrieb', that is to say, the writH issued by the Court cannot 
run bayond tlie terrtlcirles subject to its jurisdietion; (b) tlic person or 


13. Rctshid .^hnred v. Baard^. (1950) S-C,k. 5fta (572 ^; 

jiasiJ-n C.C. SI 

14. In re Prahlad A, l65i Bom. 25 {F.B.l; EJrrriou Coppipmii. 

V, ,'^eika Pupitefl^a [19531 S.C,A. 20- 

15. Walker V, Kshiiisiu (19521 55 C W.N. 423 (427J, 

IS. Basappa v. i^agappa. <1955) I S.C.R, 2S0. 

17. ChHoiablwi V. .Sfatr of -t/. P„ A. I9M S.C, IDS tlJI). 

IS. KcPchuPiPii V. Slate of Madras, A. 1959 S.C. T25. 

19. Srbdvasa v- State of Mixdros, A. I95l Mad. 70 (S.B); f/uJeJii 
0 / India V. Elbridge, A. 1952 Cal. 601. 

30. Shcosankar v, M* P- state, A. 1951 Nag. SS (F.U-)- 
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Duthcniy lo wham th-e Higli Coiirt ls cmpofw^creii to i^suc snch wks 
mast be '^within Eb<^se territoties/ whtch clearLy implies tljat th«y must 
be amcanbk to its juriMietion eiEber by residence or jocoiion witbin 
tliosc temtoriea.^® 

[See pp. 


*To way penoa/ 

t- These word$ mean to aoy per:SOa to whoni occ-OTdmg to well- 
estab] istied principles, ttie writs lay/^-* 

2. When a per^n's fiiudatuiLatal right is infringed by n private 
person, hiE remedy lies by an action nnder tlie ordinary bw and not 
by a writ-* [see p. 19, ante}, 

3. 'F^rion' includes 'anv coropaiiy or assodatioa or bodv of iiidivi" 
duals, whether incorporated or not’ (s. 3 (39), General Claiises Act, 
JS97], HenKj. a a-rit under Art. 226 can be issned against bodies ILte 
a State Medical Facalty,*^ the Syndicate nf a University or the Unii-er- 
sity itself.* 

*Ati)r p9r«oD or authortty,’ 

ITiis expression ia wid« enough to Include alh Courts and tributials 
^itnated with in the territorial jurisdiction d£ the High Court, whether 
SRch CotLTls or irlbunals are subject to the apfyelifUe jnrisdiction of the 
High Court or coE-* 

Jurudietian otoit Enal m Well iateirlocutoify ordcr¥. 

Art, 22e, nnllke Arts. 132-6, is not limited to 'final ordersU It 
extends to interlocutory orders also of courati whcGicr the High 
Conn would interfere at t|iu interlpcntory atage bas to be coi^sidered 
by the Court according to the circumstances of each cusCi befoie 
exercising its dbereUonary power.*’* 

Whelber writ liea against the High Caiitt itself. 

The High Court, actitig in its jadicial capacity^ nzormot be said to 
be an autlmrity subject to the jurisdiction of the High Coart itself, 
under Art. 236^ 

Dot when the High Caiut or any of its Juc^es acts in an adminis¬ 
trative capacity, n writ under Ait 22S shaft lie against such decision 
or order, e-g,,— 

(a) When the High Court tahes di$ciplinary proceedings against 
a member of its stad.* 

Where the High Court refixus the seuJoritv of subordinate 
judicial oftkers." 

(c) Where a High Court Jndge acta as Industrial Tribunal.^ 


21, ElC£(fon Co.. V. Saka IVu^ata, (i953> S.C.R. 1144. 

22, Carlsbad Co, v, JagHattf, A, i9s2 Cal. 31^ (2i5), 

23, fi^jd^au ToEwrea CorfH. v. Slate a/ 3fadrizs^ A. 1664 Ihlad. 549, 
2^. Shamdasant v. Ce^nlrol Bank, A. lfi52 S,C, SB. 

25. B. C. Daipipta v. BeftfV, 11932) 56 C,W".N\ 861, 

[. Jagdisk V, CnfvtfrsfEy o/ PUujTab, A. |952 Puiij. 3955 Bipa Pal 
t-rpiizr^rsfEy Of Cak^tlta, U9321 36 C.Wr.K, 

2. .’VfafUal V, Stoic, A. 1952 AIL 963 (35^, 

3+ Mtiihlah v. Gaiifsun, (195S) I M.L,J. 110. 

4. Ibul. (I9S3> 2 3LLJ. 23T { 240 ). 

5. Det'a^rtbayum v. iEutc a/ Madra^^ A. 1053 31ad. 53 i^S). 

6. Cf. Bradyat v Chief Jusihe, (If^l 2 13JI lJ3d2h 

7. in rc Htiylcs, A, 1955 Mad. I 
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'Amy GmTmmment williin tlia«c 
—Sec pp. 360—363, atiU. 

^For P437 other 

1. These words mi 3 .ke the inrifidittioTi of the High C-onirL to issui^ 
ihc writs Hiofc exteoslve ttiao tlmt of the Supreme Court ma-smuL'k ns 
these woinls are fibrettf frotii Art- ^2\ and tbe Siiprenie Court may have 
ths pow^r for ‘otlier purpose' oii^y if anth power ia conferred by Tegia^ 
latbii ^Art, t39h Ent Art. 226 confers upon the High Court power to 
iasue the ^vrita for the enforcement of Fumdanienia] Rigbta as well ns 
for 'other porpoaesV 

3, 'Other porpose' menus any purpose otljer than enforceincpl of 
Fundamental ^ighis, the cmlDrcetuent of som^ other Ugai right 

or the performance of sotiie tcguJ duty/ It thus i«riwdcs the other 
pttrpCK^ for which Such writs or orders were available before the 
ctnixmienceiuent of the Com^titution or at HnglisR Commou Law/^* Where 
the Court refuses to enter into the qnestioil whelhcr there is any such 
right, it cannot issue a writ under Art, 326."^ Art, 226 does uot siutho- 
rise the Court to inteifere in the UiattEjr of purely politfral rights.*' 
It abso follows thnt no wTit under .Art. 326 h available wJitre the Peti¬ 
tioner falls to establish a legal right belonging to himself.’ 

3. 'Any Other paq^sc' means a ptu^se for which any of the writs 
could, according to well-established principle*^ issue. The words can 
hardly mean that the High Court can issue the writs for any purpose 
it pleases,^ The object iucluding the power to iKSUe the writs Tor 
any other purpose^ is to place all tlie High ConrLs in this eoantry in 
soinewhat the same position as the Court of Kiug'a Bench in Englfind.’' 

4. The object of Art. 236 is not to supplant the ordinary right of 
action or the remedy prescribed hy the ordinary law of the laud." 

5. f>u the other hand^ it w^ould appear from the obser^^atious of 
the Snpremc Coun in Kochjtnnf v, SiaU o/ ^/adras" that wliere fuuda- 
mental right.s hflvc bwu nKected^ tlie Hi^h Court, like the Supreme 
Courts would not be lacking powvir to decide disputed facts on taking 
evidence, as in an originaractioii, and et^ii make a dKlaratory order, 
where that is the proper relief to be given to the uggriex'cd party, 

HABEAS COItPUS 

Habcu CurptlUv nwlure of. 

It is a writ in the nature of uu order calling upon the person who 
has detained another to produce the latter before the Court, in order 
to let the Court know on what ground he has hern confined and to set 
him free If there is no legal justification fur tlic imprisonment. 

WKm haheai corpiu da« net lie. 

L ff it appears on the face of the return that a person is in 


fl, Bogarflfft V. Stoi^ o) A. 1^ Pat. J*?; Ramprmad v. 

Qf BihQT, A. 19S2 Fat. 1^ i200i. 

0 EiPt/» V /f■tanjfftbfrjb A. 1950 Bom. 363; fsr/jbtrd t 
A, 19$2 Cal. 3IS; Ktrrftnre v. Shtvde. A. I9S3 Nag. 336 (JJJ), 

10. Efcctfopi Coitiin». V. saka Vtn^aU. (1963) S.C.R. HM. 

11 . of OrissK V- Copai^ A. g.c. 12. 

12. Itt re rf^ A. 1953 >tad, 94. 

13- Earaa V. liiTfflc o/ A, 19513 .Ai^am Si. 

14. Parrdju. V. F. N. A, Cal. 610; Bugargm v. Sidle of 

Bihar, A. 60sa Pat. 397; fiidian S^gar v, f^oM, of U. P., A+ 1951 
Alb I; i>fa(hJa v. CotMtmr. of J, F,# A. IfiSI 3ilad- 204. 

15, Ko^hunni v. Sluia of ^fadT^H^ A. 1050 S.C. 723. 
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d^Ltinnon in cjfietmion pf a sentfitcrc qu indtctineiit on a crtaiinal tliarge, 
tluit WHld be a naswer lo an appHcation for 

A&aiimiiift that in snch irasts it ir^ opeis Id the juri^ictioii 

of tile Conii which convicted the Pesitimier, chr mere fact that the tria^ 
CoTirt had acted withoat juried ictida woujd not juatilif interferettee bv 
Habeas earpui, if the conviction bad been upheld on appeal hy a Conii 
of competent iun£diction; for the appcHate court is Inllj compeicnt 
to decide whether the trial was wkh or wnhout jnri^iclioit and it has 
jurisdiction to decide tSiat que^ion rightly as well a .5 wroagiy. Where 
the appellate coucl w-rongly hold* that the trial Conrt liad iiin^dHon> 
it cannot be said to have acted wilhont juiisidictioii ind the order of 
the appellate court cannot be treaied bs b noliity,** 

2. la habtras atr^vs proceedings, the Court \a to have regard to 
the legality or nthcrwise of the detention at the dme of the reJ urn and 
not W-Itli referenqe to the dale of institutioii of the proceeding. Hence, 
if a fresh and valid order justifying the detention is made by the time 
of the return to the w-rit, the Court ennriDt lelca!^ the detemi ivlsaiever 
might have bptn the clef^t of the order in pursuance of which he wa^ 
arrested or initiullv detained 

3. Wlien physical restrHiut is pat npoit a per*Mii under a law there 

is no riglit to Jtafrejj unless tlie law Is nneousdtutionar^ cpt the 

order is uiira virei the smtnteJ" But the t^ctitioner is entitled to 
challenge the constiinHonality of tlic law in the corpus proceeding 

and the Court is bounrl to release him if the law is held to be tm- 
CoUAtitntianal- 

4. Under Art. 22S, a petition for hdbcas W'onld lie not only 

when a per^n is detained by the State hut also when he is detained bv 
atioLlicr private individuaJ^ bat no petition ntider Art. $2 woald he in 
tlifi latter case^ because Art. 32 docs not apply nulcss a 'fuTidaiucntaJ 
right^ has been Lcfringed’' (*m p. I0i, uitlir). 

5 . WTiere no couiinemenL or physical re^^traint has been impofied 
cm the Fedtiouer apart firom mere sar^'eillance by the Rilice.^ 

Casat where hah^^ eorpiu hu Wea iuued 6mce the eolwiiience- 
Kient of the CaxiAtitudiia. 

The aniplitnde of the Court's oowit to laaue the writ of 
4rof^a5 against the Covemment under the Constitiition will be eindtat 
from the following review of the important cases in whicli the wirit haa 
been issued since the conmicncement of the Constitution: 

A? Prcvejttivt i}tti*nttan.. 

d] \ iolatiou of Art. 22 ^ The c^aes in wdiich the Court has inter¬ 
fered for violatiDn of the provisions of Art. 22 have already been atmi- 
innrlsed under Art, 22^, p/ I S3, anfie). 

Ijf) \icplatian of Art, 21 ; If the detention is not In Strict conformity 
with the requireinent^ji of the liiw .ialhorising the detentiou, the detenu 
is entitled to- be released forthwtLhj on the ground of contravention of 
Art. 21.^* Thus, carpus has been issned fqr contTfivent ion of the 

following provisions of the Preventive l^etcntian Act, 1950 : 


IQ. Jmiardhan v. States of Hyderabad, fltel) S5.C-R. 544. 

17. Naranjan v. of Punjab^ [1952> S.C-H, 395 (40f^ a962-54j 

C.C. dlL 

IS. Qf Ptiujab v. .-^Ijraib Sfugh> (19^53) S.C.R. 25t 

I9r Makhan Sin^h v. stait of Punjab, (IftSO) S.C.R. &S. 

20- Cf. OopaSan v. State of ^Tadras, {1650) S.C.R. SS. 

2L [Tdva IVrma v, .^Wtmnrafn, rl955) S.C A. 257 
22. Bimta v. Chaiurvedi, A. 1053 AU. 6l2. 

2J. kam Xarayau v. of Delhi, {19531 S.C.R. 652- 
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fi} to odmirionicBte Oie gtoniids to the dcti^nn wEthin j 

reasonnbte timep as roqnirod fay s, 7^-*^ 

{^^) Where a detenu's case is considered by only two of Ebe three 
members who coCLfttittitc ihc Advisory Board constituted under a. $ 
of the 

(£fi) Faiture bo refer the detenn^s Cj 1 « to the ^oard within the time 
fi^cd by ft, 9 (l)j even though the detenu nmy have been temporarily 
released under s. 14 (t).^* 

(fr) li\l»ere the period of deEentioTi was fised m the Initial order of 
dcEpiitiotl/^ 

(t) Where the Govemmeat reixiked a prevtotta order of detention 
In confoimity with the opiuioa of the Adi-isory Boardp but fav the sumc 
ordetp confirmed the detenrioa under one oE the sub-clauaes of ft. 3 (ll la) 
of the Act.* Tlie fact that the Advbory Board has considered the 
PeEitioner'fl case and decided against him i$ no bor to ha^tas corpus.^ 

(Bl ArT45sl flwrf jfHfnUofi in caitfi olker tJiiin i!wt pf 
detention : 

to Viqljition of Art. 21 : ffabear cor^n^s lias been iSEned where the 
detention ift or bus become invalid awin^ to the vtolation of the pro- 
vistnns of tbe law under which the Petitioner ja purported to have 
fawn imprisoned, 

m) Where cr Court ad^onmed fl proceeding under s, 344 of tbe 
Criminal Pnocedure Code w[thout making an order of resnund to cu:itody 
as required by that Section,” 

I'b) Where a Jail Superintendem hadj contrary to Ute Punjab Coni- 
mnnist DetenuA kaJea^ 1^0, sent a detenu for trial by a ^IngistTiate for 
a 'jail offeuce' after having himself punished the detenu for the same 
oWence under those Rules,* 

(^1 Where the hvw under which the person has been arrested ^ ia 
itself unconstitutional/^' ^-g .— 

Where A. 45 (2) of the Iticonit-taK Act, 1923 and s. 13 of the Bombay 
City Ijind Revenue Ael^ nre challenged on the ground of being 

repugnant to Avt, }4.* 

Detention by m pHvate perten. 

i. Tiiere is no doubt that an appticatiou for hahtas eorpus would 
lie under Art. 226,^ whepi a person is wrougfully deta^ined by another 
person, ns dlslinguifthcd from the State, Bui an application 
againit a private perifwin would not lie under Art. 33/ £or^ detention by 
a private person does not Infringe any 'fundatiieutat right'—Art. 2l 
being levelled only against detentii^ by tlte Executive without le^s- 
lative Sanction 

2- But there ift a ooufiict of ludicial opinion as to thi? taftcft In 
w^hkli the writ may be available against a private person, under Art, 326. 

A. Generally speaking, an application for !ra5eaf eprpaj will lie to 
Tefltorc a child to the perwn ent tiled to his or her custody, where the 
w-filfarc of the child retjuitcA ll," and the appheant is a person intprested 


24, 

35 . 

1 , 

2 . 

3- 

4. 

5. 
fi. 

7, 

8 . 


of Bombay v. 4fpp»rani^ (1951) S.G,R. 157, 
KiihprUot X’. .A. 1931 Assam 169 (179^, 

Shltlmn Laf v, ..Stflfe of U. F.t (1934) S,C.R. 41S. 
Rfluinder v. Dt, raff, A. 19&0 Puni. 332 

Jagfii V, Stoie of pitH/ah, {1953) S.C.R. 744, 

Go^oJan V. 5fiite of Madras, (1930) S.C.R 83 
RaiPi .Vam>har v. A. 1953 All, 193, 

FuirAo^iam V. Desai, (i935) 2 S.C.K, gp7, 

rhJyn Verttia v. SMt> Namin^ (1955) 2 SC R qfl.\ foiim 

aopalji V. ShTfc Chand. A. 1955 All. 2^ 
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in the uf the ehild/ It will ij^ue even where the child is 

Dot actuatlv kept under physioil rt^traint hot L? kept nwny from the 
person entitled to his or her cuatody^ wiilignt atiy Inwlul authority.** 
But the Conrt Trilt refuse to restore the ch^ld to the pareDt or other 
guardian where it m'otild be agnfnst the welfare of the child/* 

B. But in a ease where tlsc Guatdians and Wards Act applies^ 
there was a conflkt of judicia] opEnion to whetlier rig^ht to hnbeai 
carpui was baired by the statutory rernedy. The AILuhahad-^ Hi^h 
Court held that relief must be liod only under that &p(^h\ Aci^. e.g,t 
for the purprisc of merely determining the riTal daims of competing 
guardians. 

But the Calcnita^** MadrasMsdhya Bharat*^ and Codfl^ 

have heid that Iwbefls corpus cannot be refused simply because another 
statutory Tentedy is aiailablr. It would issue where there h imminent 
danger to tiiu healtln . safety or morals of the minor.” 

The latter view ha5 now the supjiort of the Supreme Court/^ tit.. 
that the right to habcui. corpus caiinat be denied simply hecau^e liie 
Petitjoner has also a statutory remedy* 


Who mfty apply. 

1. The Supreme Court has ruied^" that where the person de:trdned 

13, owing to the restraiJitp unable to make the alEdavit/the apptiil^tiai] 
3haU he occorapaiiieiJ by an oEidavit nf some ether /Pec 

rfjjfiK wliy the person restrained is unable to make the afitdavit him¬ 
self, Tims, a mere friend*^ may, in such circuiustances, make the appli- 
cotiotkK but not an advocate, as such, witliQUt a power of attomev from 
Uie prisoner.^ 

2. But where the afhdavit of the stranger does indicate why 
an adtdavit from the prisoner himself eonld not be filed, the applica¬ 
tion would UOt be enlerlaincd. 

3. Til the ca$c nf detention of a chitd or minor, Ihe KngtiiJh prin¬ 
ciples Lave been followed'’ to hold that-— 

(a) The only person who is competent to move the Court in /itahear 
corpus is One who IS entitled either to the custody of the child or to 
repreaenl the child legolly. 

If, however, such a pers-?ii is ^hown to be incapable of making, 
or unable to make, the application^ or where no sneh person exists k 
n frieud of the child is entitled to make an applicatiou, provided lie 
Aatisliea the Conn by an affidavit as to the aforesaid circumstances and 
also that he himself is inter^j/cd in /hr nel/ari qf the child. In no 
circumsiances would the Court issue the writ at the instances of a 
person whose interest is adverse to that of the minor. 


9. Rnf Ba^mdur \\ Legal Ri^Piwni^rourcr, (1953) 57 C,V^M^, £4)7* 

10. Bholii Nath V. f>f. Magistrate, A. 1»59 Punj. ^ {1X3}^ 

11. Haidari v Joipad, A. !034 All. 271. 

12. Al»raharpi v. Ma^ioa, 16 Cal. 4S7. 

12, Rarna v Notaraia, (194a> 1 MXJ. 125. 

14. Chandrakanl v, Hiratal, A. l&bi M.E. 43- 

15. /Jy. C-cmiinr, Vr Muhommad, A. IJ)34 Oudh, 392. 

16. HVapo/^ath V. GPi'fFidauiMPab Mad. 468. 

17. Gohar v, Snggi, nMO) 62 Eom. L.R. 54 ISTy S, C. 

Ifl. O. XXXV, r. 3 of the Supreme Court Rule^ taee p, S7, porf)- 
(9, Jpi nr Rajadhatf. A. I94S Bum, 334, 

20. I Jdva Yrmia v* Shiv Nataln, (IEk55> 2 S.C.K. 9S3. 

21. Raj Bdkcidijp v, Lrgat l?f iwCFfrbrapi«r, (1^1 57 C-W,N. 507 
[599). 
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Retut^ %^Q thff Rule etUi. 

1. IiiAsumcli AS tlic metam to rebut ilit AllegittiDiiis of 

made in tlic applioatiou it ^should he imppuricd by an of ih^ 

a^diiOAt whom thi^ Rn3i: ha^ bt^tn Bnt AD. affidavit 

Olay not bw? necE«isary if the periwn has been detained under orders of 
a Court. 

A return by an otftcer other than the rest>CiiideiiL in tlic pro- 
ceedloif u not a eompliarKe with the vrdiS' 

Seopc of order. 

The only object of the writ of t&rpus is to release a person 

fTO[i3 illegal detention. It cannot be used either to pnnlsh the respon¬ 
dent oir to afford reparatiod to the person u'tunged-"* 

Co&U in *■ pro^cedin^ for KabcM eorpiu. 

Under the CoTisiitution, the remedy of being no 

longer con6nt^ within the bounds of s. 491^ Cr. F. Codtn there ts no 
bar to awarding costa in a proceeding for bobcoj corpus as in England^ 

The >[ndras High Court hais^ bowever> bcld=^ that petidmg the 
framing of tales under Art. 2ZB^ the High Courts have no inherent 
jarisdktioii to grant costs in criminal proceedings for habeas Dorpuj. 

Costs may be disallowed to the Petitioner where be Easts on llie 
merim Lot succeeds on a preliniinary pqinL*'^ 

Apjieal from oideeii for batMo* eorpna. 

I- Tbff absolute immunity, which exuits In England*^ from appeaP 
ability In the ettse of an order of rclcnsc the., an order allowing an 
apphcatlou for /w&e'as does not exist in Indiji,* 

2. I'rtder tbe ConsUlnUon of fodta, un appeal will lie against an 
Order wlielber ulluwtng Of refusing the application for linbcur corpus, 
3Si pillows - 

fll if the case involves u Constitutional qoestsod, there will lie aU 
appeal to the Hupreme Court, upon a cert ideate of the High Court lo 
that eiEect under Art, I32 (|p of the Constitution/ 

(2| Even where there is no con-stituLlunal question involved, apnMl 
would lie lifider Art. \M tl) (t:), upon the certificate of tlie High Court. 

But the certificate cannot be granted as u matter of course to 
imperil the liberty of a subjecl ^vlwj has obtained an order of rcleujr 
from the High Coart.^ This Can be done only If there h a substantial 
qdeiStEon of law of parauiobnl public linpOrtanee Involved in the case '' 

(3| If the proceeding is treated a* oI a civil nature, auDeal will 
slnitlarly lie under Art, 133 11J 

14) 'flit j^upreme Court may grant special Leave under Art. I3e, to 
nppeal frouj firdcrs^ cither refnslssg or allowing application for habeas 
corpui^^ 

io giW effeet to order of hnbeu egrpuj, 

I. To decline to give effect to an order of releusie paiiscd qn ao 
application fur f^ofpus amounts lo conlenipt oi court/ 


Zir Ranjii V. SlaU cf Prpipi, A. 1959 H.C. 343 

22. iSaih y. u/ Pnnfah, A, tfiao Fnni l?2 If’Ji 

23. In re I V«Aoturu ma n, (1650) 2 M.L.J. 1^. 

24. 5lutc a/ Piiji/flb v. A. IBM SC 10 

25. Ct Cr. VoL If, p. S6. 

1, Puiijai} Prastmlor v. Gapaimi, A, (--(Jl 

2, Tarajt^ada v. JJEdHi; o/ [Vest Bettgal^ jl^i) S.C R 21’ 

3, Stale cf Boaitiay v- .ifwaTrani, (l£H5|) S.C\R ' 107 

4, SlaU V. N^inaEh, A. 1953 Orissa 33 ; 
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2 . only the teftisal to >;ive effwl to ati orticr of relea^, but 

any wilful interference with the exercise of the powers of the High 
Court under it^ jurisdiction auiounij^ to coatenipl, Thut, 

where an ^ippUcptiDn by a deteiiit to the t^igh Court in respect of tlic 
withdrawal of certain privitege!^ by the {^.overiinicnt is witblield, tlie 
ollicer reiipemi^ible for tlie lltipediilicnt or unrcn^Kmiuble deLaVp must be 
liable for contempt 

3. Not only a refusal to coinply with an order of release but any 
Attempt to ccrciuiiveiit the ondir resarxing to /ruudrulsuE proccedingi, 
would constfinte contempt,' But if an authority^ after the order of 
release, deiami^ the prijfOiier by issuing an order of detent km under 
the Preventive Detention Act^ giving addltionat grounds, he cannot be 
held liable fur cunteiiipt in tlie absence of a finding that tlie order of 
detention was i^wfu 

Mandamiu^ nature and objeet of. 

'Matidainus' liternlly means a comumnd. It diSers from the writs 
of prohibition or ^grUofari in Us demand for some arttvily on the part 
of tlie body or person t& wdtoni it is addrE^ssed. M!andainus is a com¬ 
ma ltd issued to airece any person, corporation, mferiur Court or Govern¬ 
ment, t«?qumug him or them to do SHJUie particular thing therein speci¬ 
fied which appertains to hi,H or their ofiice and is in the iiatnre of a 
public dnly/ 

Mandomtim, Prokibilion, Certiorari^ and Qoq wpjranto, difttin- 
gui^hed From each other, 

I- ^landamns diffets from certlorairi and pruliihition in that the 

latter writs are used wherever an inferior tribunal has iL'TOHgly exer¬ 
cised or ixceciitd hs jurisdiction^ while ^fal]daI^us is only useci where 
the infertur tribunal lias dtcUned jurisdiction,—the object of Mandamus 
being nnt to review or control the action nf the inferior ttlbunalj bnl 
nitrcly to txDmpcI it to act. 

2. While ^Mandamus demands some arfft'/fy, on the part of Ehe 

body or person to whom it iii pddt^^sodj prohibition commands hi- 
flfNi'ffVr—the object of prohibitioq being to prevent the inictior Court 
from usurping jnHsdictiuu which is not legally vested in it or from 
exceeding the limits of its jnrisdicttoTir 

2. While Slandamus is available against any public autliroritv 

finckiding judicinl and quasi-jndiciol uutlinritiesb including adniiuis- 
iraiive ;in<l hjcul Isodicfl, prohibition and cerllorari lie niilv against 

judicial and ^aus^/aefiefaf nuthorities. Mniidamus will lie to aity persun 
who is under a duty imposed by statute or the common law to do 
a particfllfiir aclr If that person ivfrains from doing the act or refrains 
front wrong nioti\-es from exercising a power wliirb it is his duty tij 
esercSse, the Court will by order of inaiidamu^ direct him to da what 
he should do. ^f-indamns may go to ■ indivkluLils or to corporations 
find it goe& quite independently of whether the individual or body to 
vvhivli it ii addressed is not n court, providcil only such individual or 
boily hu!^ some public dutv to perform. 

4. When it lias been s^low 11 that o tribunal hua declined to cotii^ider 
matters which it ought to liave coiiftldtredp or lias not decided the case 
uccurding to law^ mandamus would be granted commanding the iribuiiaE 
to proceed aLCorduig to law. Bnt ceiiforarl will lie to ciuafJi or renmve 
proct*edlngs on the grouruls of want or excess of jurisdiction or of the 


5, Jvatinnoy y. Geyl. o/ irpfl Brn^ul, A. 1052 Col. S62. 
e. Hmni %\ Balg, A. tW.4 I^h. I9d. 

7, Sittidamm v. Lof^ram, 110531 [Cr, A. I Si '56]. 

8. Lilabsli V. Slate itf B., 1052 M.B. |05. 
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order being bad on its face, but not on the ^oqnd that the tribniial 
(having JuriidkibD) has not tnken into consideration matters which 
it ongKc to Itaie token into consideration, 

5. Broqdlv speakings there ia no dlUereiite in principle between 
the Tivtit of rerfxorort and that of Prclifexcept that the latter ttiav 
be issued at on earlier stage—the object of mth being to eontfol 
jndielql or qua^i-jndidaJ bodies. 

But though closely akin to each other, there are points of difftretfce 
between Prohibition and Ccrfforarf : 

(f) While rertfomri lies to quasli a proceeding after trial, prciliibi- 
tion w-onld not he issued after trial except in a clear ease, apparent 
on the face of the proceedings^ that the Coart or tribnnai was acting 
\vithoat jnriEdictEOtJr Pmliibition restrairiii the Irihunal frans proceedmS 
farther in excess of iurisdictioii ]; ceriiotAri reqttLtes the record or the 
order of the Court to be sent up (tq tlie superior Court) ^ tp have its 
tcgatiEy inquired into^ and^ if necessary, to have the order qn^edr The 
objKt of proliibiiian is preicutfon, while cerdfomrf may serve the dual 
purpose of prevention or cure. 

Id short. Prohibition tics tf the pweedLngs establish that the hodv 
complained of is exceeding ha jurisdiction by cnterLaining matters 
which wnuTd result In its final decisioi] subject to be brought ap and 
quashed on ^srtfonarf, Cerfiorarf Iks where the usurpation of juiisdk- 
tion is ft fnil ac^npu^ while prohibition lies when usurpation of jurw- 
diction has not yet taken place, but is merelv proposed and there is 
stall f^mething lo operate upon. 

(!*] On the other baud, may be issued for removing 

proceeds gs to ihe High Court for better jnstioe {in % tew of the difficult 
matter inralvcd), even fhough the inferior tribunal has jurisdiction,— 
but^ where the Ettferiot Irihunal hog jurisdiction, prohibition cannot 
obviOqgly lie. 

6r While is ft peremptory order of the Court command¬ 

ing sotnehodv to do that which it is under a clear tcgol duly to do* 
Qito irorranfcj Iks ngoinst n person who has claimed or usurped an 
o^ce^ ^unchisc or liberty, to enquire by what authority he supported 
his claim in order that the right to the office or franchise might be 
determined r* 

Condition^ pr^edent to the ivFue of Mutdamu*. 

Tn order to obtain a WTit order in the nature of Mandamns the 
applicant must jsatisfy the following conditions:" ^ 

(f) The Applicant must abow tliat he has a legal right to the per' 
fomtance of a legal duty (aa dlstingulslied from a discretions^) by- the 
party against wliom the mandamus is sought. 


1 lustrations. 

3^ Wiiere the act sought to be compeMod lies at the discretion of 
tliE GovcrniaeutH dearness allowance granted compassIcmatelT 

under P. R. cr earned Icare^"* no mandamus lies to compel Gov¬ 
ernment to grunt it or to jgTftnt at a particiitfir wile. 

3- Similarly, where at ft public auction the auctioning authority 
has, according to the rules, a discretion to accept or reject the highest 
[»d, the highest bidder does not ucqntre any legal right by reasoti of 
has bid betng the highegt, and cannot, ncc<frding|y, niuintaiu nn anoli- 
cat ton for niandanius to enforce hiq nlleged right/* 


&, iVejEftPPpony V. A. |&5? T.C W. 

10. Cf. i^arfsbad Jlffncral IVat^r iCOr v. iftiL'IlftptJ 4 Pnii ne 

31. suae of M. P. V. Waodamor. A. S.C. 4^' ^ 

11 a. Horace v, iSlcrlr of M. P„ A. ' 

13. Cf. Cunisn'oppd V. Stole Of Mysore, (]95S) t S.C,R. 305 h 
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Mandaums do^ not He to enforce dep^rttueutal manimls Dr in- 
9t7iicCiOHd not having any statutory force. “ 

(IJ) The wit oi mundamng Is only graMed to compel performance of 
duties pf a nature'" or to enforce priv^atc rights when duties of 

a pnblie nature specially afieet private right" ‘ or when the private 
rights are withheld by puhllc ofEcersJ* 

The coiidJcioii is ^ti$ged vfhenever a statute appOLnifi a ptrAon qr 
body of persons to carrj' nut measures of public benefit; the nreeipt of 
emoiuments by such persons is not essential;** nor is it necessary that 
the body should be incorporated/" or be a permanent body. 

The legal right to compel performance of the public duty must 
render in the uppIicAtU himself, cither solely, or iti comtnoii with others. 
It wLU not do to show merely that the applicant has ati futfrest in the 
perfonnance of the dut^'. *fhe Petitioner must show that he himself 
has a legal right to insist on Huch pcTformnnce.*^ 

On the other hand— 

(aj Anybody who h likely to be alilected by the order of n public 
officer is entitled to bring an application for if the officer 

acts in con tray enti^^ of Ilia statntory dnty/" Tbns, 

An intending bidder at a public anctinn f& entitled to apply if the 
authority holding the unction acts contrary' to the statute under which 
the anction is held/" or fails to perform* his atatntory duties in con¬ 
nection with the auction/^ even though the auction rerates to u licence 
for business? In liquor to wJiicb no person has an abfiolnte right.” 

(bl Even though the order of the Govertiment or its afficer is 
lifeely to be e^'enttiany held nllra vfrfj, the person uguitist whom it is 
issued cat! refuse to comply with it only at hi& periL He accord- 
ingly, entitled to challenge its validity in Court by applying for 
utandamiis."* though he has not yet lieen actually injured ^ the en- 
forccmctkt of the order^ 

{ihf) The application must be made by the aggrieved party, Tiic 
wit wilt never be sranted to remove an crrqneoug order at the instance 
of tlie pj'rty in wnoiie favAur the order made. 

(xO The application must be made in good faith and not for an 
indirect purpose or on belinlf of a third part^'. 

(x^ The application must be preceded by a distinct denmnd for 
performance of the duty, in order to give the party an onportnnity In 
consider whether he Bhontd comply or not, and such demand niuot 
be shown to have been met by a TCfusal either by w»ords or conduct, 
sn that the Court may be saHafied that the party complained of is 
deEermineil not to do what is demanded,” The demand most be made 
prior to the application 

Eat a deniand is not required ^ where it is manifest that It wonld 
be an idle ceremony’^,*" he., where it is obvious that the respondent 


JVfranfear v. Dfroctor 0 / 

t4, Shankariai V. A. Bom. 31- 

15, ^nra/niKli v. Commr. of f, A, I&30 Pat, ^33 (5191. 

16. .^amurendm v. [Iiifucrjtly of (19^511 55 C,W.N. 443; 

Dips Pal V. University of Caltulta, ^ C-W,N. 27ft, 

IT CHcHiar Farm v. KaJeerArarur, A, 1^7 ^fad. 309 (3J2). 

IS. Gumsttafiii v. SiaU 0/ Bihar, (1355) I S.C.R. 305. 

19, Rambharaio. v. Goifl. Of Biharr A. 1953 Pat. 370. 

20. Co&vcrfcc V. Cofnmr., fl954) S.C.R. g73, 

2L JFF[PPta»i(y Co. v. State of Bihar, (195£1 2 S,C,Rr 303. 

22 . .?ondhi v. Alt. Genera, A. 1052 Panj, 351. 

23. Ralan v. Adhar, .A. 1052 Cal. 72. 

24. Commr. Of Polki v. , (1952) S.C.R. 135 (f53); 

.SAani^ha v. A. Fepsu 152. 
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iwjptd wot conifly vnth the deunmd of tlwj Tba^, where the 

C^^^rnnitni referj^ to fla Indnstrial Tribnna! a dispute which is nett tin 
* i jda & trml or where the fluthoniv inqking the iiapaj^ned oifdet 

referred the petkidwer to the Goremment under whose orders he jiaid 
he acting” the petition for Mandamus cannot be defeat^ bv 

rAisIng the objectioi] that no demand for justice had been niade- 
Fnrther, what the rule requires is that there must be a demand and 
a denial in substance, not in anv particular form or wonla.*^* Thus, 
refusal may be inferreil frotn conJtict.* Atl tbai Ls news^rv in order 
Uiat Atan^'imus rnny issue is to satisfy the Court that the ^rty com^ 
T^ned of has distinctly detentiined not to do wliat w^as demanded.^ 
Thus, where the Petitioner had previousiy braajtht a suit (astin^j for 
Injunction) for the same reJJtf which ■was contested by the respondents, 
d furmality of demand atid refusal before th? pelitiou for Matidamu!^ 
is Hot necessary'L’* 

Grounds on which Mauchimuft atBy he rehued. 

Even ihoagh the foregoing condition:^ are satisfied, relief bv wav 
of >Iaiidaiiius, which ia diserctiamiry and not 'of Tight^*■' may 'he re¬ 
fused on any of the lollowiug j^cinnds { 

[fli Where the act against which llandamns is sought has been 
eoinpleted and the wTit^ if is^sued, will be ki/rwchioH^." Oti the same 
principle, the Court would refuse a writ of Mandamus where it would 
be ftu^aninf^Uss, owing to lapse of time or otherwise.'’ 

(^f) ^Miere the appheattun is i^rcmatiire, for Lustauce, whitre no 
action contrary' to law has yet been done or proposed 

(fih A nuindamus will not go when it appears that it w'ould he 
futile in its rwnlta. Accordingly, tht Court wil! not, by mandanins, 
order something whkh is of perfornuuice the party 

against wliom the order Is prayed for does noi^ for some reason, possess 
the /^ower It* flbr/*** or w^here the office in respect of wliich the Feti- 
tiouer «eeks relief Is htid at will and eaii be tcimiDaled iimucdiately 
on rei list ate inent or where the tiling ordered cannot be Icgallv civen 
efiect tu by the party. 


fhujtlraffcuif. 

I. MaJidautus will not Issue against an order refusing to grunt a 
licence'" or qh order cuncelling a licence"", after Uie period for which 
the hcenee w as gTanLl^d or applied for (&s the cum may bel haft 

nvmp-Adil ^ 


25. 

1 . 

2. 

3^ 

5, 

b. 

7. 

8, 
9. 
SO, 
IL 
S2, 
13. 
U. 
t5. 
16. 


S^ifosli^nkar V, a/ M. P., A, 1951 Nag. S$, 

Narendra v. Corpt^ of Calcuito^ A, 1900 Cal. 102 
Henj^id CZufr v, Sbats^kBrtjijw, A- iSSfi Cul, sis, 
kabtndra *\\ State of ir+ fJ.* A. I9M CuJ, 394, 

v. Vifaymiodii Muniicipamy, A, .Andhra 


Raman RaiHun v. Stale of Madras, A. 1937 .Mad 536 i54Ji 
Mdrade v. Dl. Magistrate. ftasS) 59 C,W..\, A73. ' 

Senairam v. !. T, Conimr,^ A. 195S Assam 3oi 
Marittat V. Moadad. (1918) 22 C,W.K. 95t. 

GHrUSwami \\ StaU of Mysore, (19^] S.C-A. 993 (ffflpt 
£. f. CoMtincrj-fal Co. Colhotar, A. 1557 Cal. GOfi Jrijf 
.Vanda V. Iroard of Trusixes^ A. 1957 Cal. 57fl i 3 S^i ^ 

Amur V. Goi-i. of ['ep^u, X. iftsd Pepsu Sg 
BatkrisMn v. Stale of Punfab, A. 1950 fiinj, kll 
Kainala v. CalctiHa University, a. 1956 Cal 

H. .y, V. .VBtJ/fryc, A IftSC c“l. ilfl ’■ 

K^hirade v. Df, Magistrate, A. 1956 Cat. 96, 
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2. Whert a recmitm^int examinatioii at whitli the Petitioner was 
decl^mcd snrcessful was snbseqiteqtly cancelled, rnandamns will not 
]Mne to quash the order of cnnceHatioti becau^ if the tVrtitEoner is 
deciftied HacctE^fnl, ht hai no legal right to he appomted to Govern- 
tneni service. 

fJtr) The writ being diseretionaTy, it may be rtfnsed on eqnltiible 
grunndj:, &nch suftpretfion or mirjtnfjfFPienf of material facte in the 
application.^" [See p. 353 , ante]. 

[t') It ^hqv be refused on the ground of or unexplained 

drJay.""-'' [See pp. 351-2, anU}, 

ad) Mjindaaitus is not an appropriate proceeds ng to decide qnestions 
of tiiic to property^'' or complicated qne&tions of fact=^* 

(trjf) A MaudamuA cannot issue against a public servant to enforce 
a contract^ fndepcndctitly of any ^tatntory dutv or obligation to the 
applicant.^*-' 

ivili) Mandamus will nui Lssne to compe] a person to institute legal 
proceedingSp even in ca^es cf contravcniiDn of a .“itatute.^ 

liTx) The object of aiandatims being simpJy Co compel perfonuance 
of a legal doty on the part of some person or bodv who is cntnisted liv 
law with that duty, the Court, in a proceeding' for MandanniK, wift 
never fIe as a Court of appeal so as to examine facts or to snhFEitutc 
its ow’Ti wisdom lor the disrretioti vested hy kw tn the person or body 
against whom the writ is sought/ 

(a;) Tt wonld not issue to correcE a mere irregularity which haa 
not affected the jnrisdictioti or resulted in a failure of jujilice.^ 

How far e'xktcQC« of Hlt^miitiTe eeioedy burr mudainfu. 

In England^ it is settled that niandamns, being a discretipnarv 
remedy, will not be Issued Ef the Court fs satiFftcd that there is an 
alterniitve remedy which is not convenient, beneficial and ehective', 
than mandamnF, 

In Jndffa, a distinction has been made between the cases where the 
WTiL qr order in the nature of rdatidamuF is sought fo>r the enforcenient 
of fundamental right a and where it is sought for ^Other purposes" ; 

(A) As regards fundamental rigftfs.—it has been hold tiuit the 
enforrement of the fundamental rights being the qf the Courts 

(under Art, 32" or 226') and the powers of the Supreme Court or High 
Court under Arts^ 32 or 226 not being confined to issuing ^prerogative 
writs" onlyp— 

"the prineipEc that r Coqrt will tmt issue u premgatii'e right when 
an adequate artemaEiTC remedy was available could not apply where 

n. Abdul V. Jilflie of U. P., A, 1990 All. 123. 

18. V, Hifrh Commr.^ A. 1951 Nag. 38 (^31. 

19^ V. CffMtJWr. 0 / L T., A. 1951 Mad. 204, 

20- Satyanamyan v. State of B., A. 1957 Cal, 310 (3/7). 

21. Nniida V. Board 0 / Tr^tsUes, A. 1957 Cal 57S \5Si\. 

22. Hamath v. of Hyderabad^ A. 1956 A,P. 222 I22fil. 

23. Laf v- Union of fudfa* A. 1956 S,C. 529. 

24. Ulanalt v. .'J/afe 0 / xM. B., A, 1062 M,B. 105 irj-Ji’ I’arra/n v 
B. .V, ffy., A. t052 Cal. filO. 

25. Csriibflii Co. V. jTfl/ffanC A. 1952 Cal. 3IS. 

1. Dtibar v. Union of indiOr A. 1932 Cal. 49fi. 

2. Chr/Efar Farm v, KaJMjwarar Aff/fs* A. 1957 Mad. 309 HH)r 
3- jVagfsr Cinss irorfrj v. Stale ef ."If, P., A. 1955 Nag. 32 f35), 

4. Vhe-ChaneHtor v. S. K, 1954 S.C- 217 ^22^^!|. 

5. Scnuiraiiii v. /. T, Cfmnir,„ A. 1955 Assam 153 \2&9}. 

fi. Vr State of M. P,* (1952-54) 2 C.C. 242 i !:i954) S.C.R. 

1122 . 
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& party came to the Conrt with an allegation tliat Ills lundimicntEl right 
had been inlringed-" ThuSp— 

Though ordinarily an applicatiO'ti for a writ 'n not an appropriate 
proceeding where a questiau of title is involved,—where goods are 
BciKd by the Police £i™ the Mstissioii of a person any autho¬ 

rity of ian' in contravention oi Art, dl U); laaFHlatniu should be iiKsncd 
to direct restoration of the goods to the possession of that person witlt' 
out cnterlDg into the questioD of title to the goods seized' 

Similarly^ the writ will not be refused on the ground of alternative 
reinedj— 

Where property registered in the Petitioner’s name has heen 
attached for arrears of incorae-ta^r dne from her husband.* 

(BJ Aa regards “otAer —the English rule has been applied. 

Thus, mandRtTlTiS will DOI issnc— 

(ij) To oorTcct an error or Irregularity in Lhc judgment of a Court 
whidli conld be corrccied bv appeal or revision 

(6) \Vhere elective and convenient remedy U provided by the 
statute which created the right which hajs been infringed. 

llUtsiraliom. 

1 . The petitioner, who complained of the jurisdictiQn of the 

Inconie-ta^ Investigation ComnxissLon and applied for writs of Prohj- 
bitinn and Certiorari, hod already availed himself of the remedy pro¬ 
vided by s, 8 (5^ of the TaKalion of Income {Investigation Coninnssioii) 
Act, 1^7 and a reference under ibal section was already pending before 
the High Court when the petition under ArL was made. in 

the cireumstances^ it was proper for the High Court to refuse the 
writs,^* 

2. Where the authorities under the Motor Vehicles ^Wt, 19i39 had 
refused permits tipcn the wrong assumption that the issue Qi a peiuiU 
w’as dependent upon the owncnhi^ of the vehicle, held, that it was 
a cose of ^rrapj:eou^ exercu^ of discretion and not an act withonL jun>^ 
diction^ and tliat remedy mu&t be sought from the ■hEcrorchy of adniirtis- 
trative bodies cstablislied by the Act^ and not by a writ of nuanduniHs 
froin the Court. ^ ^ 

ic) Where the aggrieved y would get jin adequate remedy by 
an ordinary action lu the Civil Caart, where he has been" dis- 

posyiesscd by another partjr ™ hreach o( nn agreement nnilcr which 
he had entered into possession 2 ^* to recover a debt which is recoverable 
by an ordinary suit,'* to enforce or restrain the pcrformaticc of a con¬ 
tractual obligatidn ar to remedy a breach of contract 

In an earlier case/* where the State sought to interfere wicii 
vested contractual rights under a legislation which was not tetrospcc- 

7. Wazir Chand v. Slate of IL P., (l9fi5S S.C.R. 

8. Dkanalahihmi v, A. !fi57 Mad. 376. 

9r V. 2nd AddK Dk Judge, A. iftSI Kag. 6, 

10. Koshid V. /. T. [nvestigaUOH Cormnn.^ tl&M) SCR 738 ■ 
(]&52 s4) C.C, 454. 

11. Veerappa v. Ratnanj^ (1052) S.C.R. 533; (1952-54) C.C. 444 

12. Matt Lai Vr Ullar Prade^K A. 1951 AU, 257 (2615) F.B-t ^hyamii- 
pada V. .46ofil^ A. 1951 Cah 430. 

13. B. B. Light Ry, v. State of Bhfar, A, 1851 Pat. 23! (234) 

14. I ft t* Nagabhu^ham. {IB50) 2 MXJ. 375 (375). 

15. Corlithad Co. v. JagUont, (1^50) S7 C.LJ. 140 1 Da bur v. t'n^oji 
of India, A. 1953 406. 

.4uandn v. Stale of Ofisia, (1^) 2 S-C.R. 010. 

17- Jfhantuhcti v. Stale of Eomhay, A. 1958 S.C. 532. 

18. Chholabhol v. SlaU of M. P.. A. S.C. 108. 
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lilt SupriMnt C’diirt g^nted relief bjr omdtr in tlit imtip't ‘jJf 
tna£L{^iims, EMt this iitdsion has been explained away in two (ater 
wfiere it has been held that mo rrlicl uader Art, 32 can 
he granted wliere a partly tion tract pal right (pnattendcd any pro 
pnttary lutereais, P-g’P where a cMtract lo transfer interest in Luimov- 
Qble pj-Dperty which is ojirexM^tcred'’ La ihreatened by ijrtate actiou. The 
remedy^ if any, is by a suit for apetdfic pcrfomiance or tneath gf 
caiitmct. 

But the existence of an alternative remedy Is. no bar m the fotlaw- 
iug ca^es i 

i(i) \^Tiere the applimut has no Tight to pnrsne the altcriiativc 
remedy, where the sUlntc simply gives power to the Government 
or any other^ anthority to revise tne order complained ofj. suo molu 
and the appHcanl has no right to apply for sneb revisaoii.^* 

rfil UTicre, owing to the delay involved in a suit, llie remedv would 
be Jnenective or inudcqaaie,*' 

m The ciner^ licence oE the Petitioner was illegally cEmcelled. A 
niandamos was issued directing the Conimtssioucr to make o proper 
ordei under the law, holding tliat a right ol suit or ihe leniedy of 
iiijnnctioii was inadequate to meet the exigeudes of the case, because— 
(a) A notice under ti_ SO, C, P. Code w'ould Le required lo institute ihr 
suit, w'htLb would at once inrport delay, tb) The delay of a prolongeil 
civil litigation, including npp^l would miu the big corntnercml under¬ 
taking involved in the case,-" 

\ii\ TJic working of a mine requires coutinnity and when that is 
interfered with by an act o£ the Goveriimeni, contrary to the siatuioiy 
right of the Peril toner, mandamus cannot ^ refused on the grounct 
that u suit would 

!-“i Where the ultemaiivc remedy is of an uiicrous eharaeitTp 40 
that it cad hardly be described ns un adequate alternative remedy, 
e.g.^ where the Petitioner is required to deposit the umount of the 
assessed tax before he can exercise hia right of appeal against the 
order oE assessment. 

Whether refund of aneoiMrilUliooiiL tu can be directed by 

li h now settled that a tax-payer is untitled to reco^-er the pay- 
nietil of a tax which is subsequently held to be iilirn vim or un^ 
ccinstituticmalv^' 

The qLte&tion whether such relief may be mratlobk in a proceeding 
for tFtapidnmuj however, nut yet fiiiailv settled. Iliere ure High 
Court deciiiions=* which hold that such reHe'f can be iiad only iu a suit' 
for declaration that the tax is tllcga] and for constxjucntlal relief. 

In the case before the ^Supreme Courts however, the Allahabad 
High Court had granted iimwcfUfFiaj directing the Government to refund 
the monies paid under a tax which had been declared to be nucoiiEri- 
lutionaJ in a previous proctn?diiig.“ On appeal to the Supreme Court,"' 


19. Sri/ Kishcr^ v, Conlrdl Offictr, A. ]<154 All. 42S, 

29, ConiTFFr, u/ Police v. CordhiiWiiM, (19^) S.C.R. 135 (I5rh- 

21. U. P. -tforc V. Siait &f .V, P., A. IS5f> Nag, M PSi. 

22. V. Siait* o/ M. P,, (1954) S-C^R. 1122. 

13. N. T. 0, V. k'flFjliflfyu Lnh A. 1959 S- C. 135 

24. ParrfcJj v. 5. M. Committee, A, i3S9 ^I>-s. 29 (ill: Baktrafa 
v. Hyderabad 3rH>dCf/>jiiRy, A. A. P, 234 i34G^' 

25. S- T. 0. V. Budh Pi^hash, (1955) 1 S.C.R. 243. 
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tlic Conn reftiseit to Ltar tlie pl«i tlut ipcli relief was nol avallabte 
DR a petition nnJer ziit. 223^ OQ tlie £TtiiiDd tliat andi pica aoL 
raided ill tbe Ifigli Ceuri. 

The qnesCioTi w^Si not, accerdiuglv, decided on the wicrits- by the 
Supreme Court, The following conLlu&ions^ Loweecr, emerge frtmi Llie 
deeision, 

(0 Refund of an illegal tax is a relief wliieli may, in particular 
caaes, be directed by an Order in the nature of RiailddirNir. 

iii) Whether the Court will gTaUt aUjCll feltef on a petition under 
Art, or relegate the petitioner to a decLaiaiory anii^ is a luatler 
for tlie Courtis discretioiij to be excrci&ed atcoindin^ to the principles 
dii^on&aed earlier. 

Bnt where the declaration as to the i nealidity ijf the tax has already 
bec-n obtained under d cotnpeleni judicial proceeding, tlicrc cannot lie 
any objection that for obtaining the reluii-d, the tax-payer nmst bring 
a Aeebratory suit instead of a petition fot fiidiEdenNis. 

How far of Ihe niznedy oF appeal bari manilamiu. 

1, Appeal is on 'alfematire remedy' whldi bats the remedy of 
mandaniu^p provided jt ia not less convenient, bencEcial and effective.* 
Hence* if the person ogi^rieved haa a right of appeal .igainst tlic order 
complained of but lie has mode no attempt to avail himself of that 
remedy^ lie cannot be given relief under .\rt. un1e&±i> he can show^ 
that fi^uch ultcmative or that the conduct of the authorities ^uch 
that they are not LikeLy to discharge their duties without the guidance 
of the Court,* 

2. But the existence of the remedy of appeal cannot be said to be 
eqnally bctieEciai or convenient or effective in cases like Hie following^ 
and in such caxes mnndjxinns would issue natiidiliEj^tanding the right 
of appeal : 

(D Where it is nol for the applicant to fU an appeal, c.g,^ 

where the authority has simply rernsed his applicatioi] without staling 
the reasons for such reftisal “ or where the authority has made no 
'order' under the statute againel which an appeal could Ise prefetred/ 
or wdiere iroui the order qs it slood it was not clear whether an appeal 
lay or not;* or w^here the matter hus been simply hi-pt ponding by the 
nnlborityT, witliout passing any dnler at all.* 

[H) WTlefc the Petitioner w-nuld have no legs to fight tlie appeal, 
e.g.f where the anthority has not alloweil any opportunity to the feti- 
tloner to place uuy materials ill support of his objection;* or where 
evidently no adequate relief can he obtained by appeal, whem 

there was no bye-law authorising the issue i>f licence." 

IffO Where the appellate? autliority lias admitted an appeul, bat fixed 
no date for hearing and it cannot be ascertained w'hen the appeal h 
likely to be hoard, while the Petitioner has been granted only 7 days* 
stoT of execution of the order appealed again^g." 


L Ratmn Lai v, ^IttnUipal Bewrd* [ 1^1 7 DX.R. 126 lAll.S. 

2. V. Cnuh of Vtlar Prud^jff* .A, SEisi All. 257, 

3. jVultmid V. A, 1633 Pnnj, 

4. Afanjtn* V. Ci^inuir. of Budge B^dge MunUipaiUy, nflsn 37 
CL.J. 36® (J74). 

5. UniifH o/ fPi4Fa V, A'unrfatt Lffi, A. 1657 AIL 333, 

6. dgiJJTCoI V. R, T. d.p A, 1653 Raj. I, 

7- GoyoiJinrani v. H. D. Rhaa, 55 CAV.K. 667. 

8, RusPrid AJn«ed v. M'unkdpal Foard* (1659S S.C^H, 566. 

8- IVancPHW v. Collector, A. 1052 Pnuj, 26$ (266p. 
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" fuinlanieiiml right lias. 1w«h infringtd." 

provides tlie alternative lemedy is itself 


Aguiut whom muiflainiM will Dot iune. 

“ t ^ ^nted pgaiiist the following pei^.ns : 
.w. r ' President, or tUe Governin' of a State, for the exemse and 

l^rfomuince of tlie powers and doties of Jiis office or for any Kt done 

dime by him in the exercise and perhwmattce of 
those powers and duties (Art 361, piwlj. 

r L^”. iniMiatcrial officer who is bound to obey ilic orders 

fPtironty, to wmpel him to do somethiug whcclr is part 

fji libfl ciiiti^ m tbal Eaipflciiy,’* * 

r "Satust persons who are not holders 

j. I irtKittai issue against a private organ tsation how. 

ever powerful tt may be, or a private Trading Corporation, unless it is' 

faiiS^‘* which has 


(ft'J Mandamns does not he against a private individual or body 
whether inco^rated or not, except where the State is in collnsion 
with SOLh pnvate party." or the private individnat is vested with a 

pnblsc duty.” 


A writ of mandamos may issue against the Cnioti of India if a 

property in contravention 
of tlie Pnbl« PKtmses (Eviction) Act, by the Union of India and tlt« 
property IS m the possessLon of the latter. But no Toincdy bv wav of 
a writ under Art: ^6 is available if the property is in the pdssciCsion 
of another displaced penon who entered into possession witliont know- 
f^c that the eviction was illegal and without anv coKusLoit with tlie 
K nton o£ 

<vj Mandanms will not tssdt! Bgainst Ihc Le^UL^turt^ cvfjo whert 
tt a ingoing to ennet a kw wliieli agenda ^gaiii^t fuiidBinental rights," 


Uui of MadiIaiiiim. 

So far, i^iapid’^PUK^ has betfn ivii^ncd niidcr Qur Constitution for the 
followmjf purpcHM:^ : 

iA] For thf enfQrrfmcni i>f Fundamenlut RightSr 

In India, tJt« writ 15 availabie under Art^. 33 and 22G not otilv for 
tlie purposes for which it is a^Uoble 10 EpgJjuid, but also for ihe 
enforctiiicnt of Fundnmmtal Rights. It is ot>vtou£ that the temedy by 
meaiiA of the wnt hang gimraTiteed by tht Constitutdou for llie ctiforcc- 
aieni ut tlie 1 nndameotal Rights, it becomes the duty of tlie Court 


Id. v. IjodrJ. ||9i50|. S.C.k, JM5B; AfontgrPf 

V. towinrfj, 0 / Bwdjfr MumiipulHy, ri95t^ A7 C h i 360 t37h- 

on iippcnl, fl052I 57 C.W.N. 35 <4#). ^ 

n. hmriunlly Ca. \% Stain of BUumf, riflSSS 2 S.C.R 603 

/j-i rf Eabhl Chaadra, A. 10(53 P^it. 309 Hit}. 

La^riiiuin v. Rafpramukh, A. 1953 .\r-B. Si. 
ht re Nagathtisofia^ A. 1060 Mftd- IMS. 

Gartapathl V. A. 19S3 Mud. 556. 


12. 

13. 

14. 

15 . 


10. Chnmar Farm Kalcrizcdrid MfPja A. 1957 Silatl. 309 f3/^. 
17. -'?ii>J'iati f_dJ V. I'tifofl of VridkiH A. 1957 S,C. (532) 

IS. _Va^-p-iir Corpn. v. S\ E. t. & P. Co.a A. 1936 Boui. 49S 1507}. 
19. LJtoJirv /,al y. State of V.F., A. 1951 AlL 22B. 
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tcj the. wtiL p£ luandamiEg whi^r^ a foudarntnlaL liqs been in¬ 

fringed or h ihrcatcnctl^* ta be injiLred. 


Hoidiiig thai the EiSmr Sathi L&nd^ HtcsLaratii^ii) Act, 
ofle^ndi^d agaiii-^t Art, H of tbe Con^titatiDD^ a writ of niaadamus 
issued agaiiiiit the State Govermneut xiot to take any ste|» tu oiirsuiiuce 
of the Act so as to interfere with the posse^ssioB of the PeliCioners/' 

Where the Fetitianer, wIhj whs atjicrwise eligible for appoiol- 
fiieiit to tlie Snborditiate Civil Jndicial Service, was rot selected owing 
to the operation of a ^Coiumiuial Rotation Order" which luiriuged the 
InuilatiiefltHl right gaarautced lo the Ptlitioner hy Art. l& (IJ-ft), the 
ConrE; issned an order directing tbe State of Madras ^"to coosidLir und 
dispose of the Petitioner's application for the post after taking it on 
the ^le OT 1 its merits and without applying the rule of conunnoal 
roiHthm."'*’ 

iiffj Ifolding that certain sections of Llie Orissa Hindu Keliglous 
Rndowineiit^ Act, IS39, amonnted to imreaaoruiblc reatrictions uu the 
right of property guaranteed by Art. tS (I) (y), a writ of maiidHinDs was 
lEh^ncd Tcstmining the CotumiEsioner and the State Government frotn 
ettforong thoEe proviaion^ agaitut tlie Petitioners. 

[fv^ Where a Municipal Board issued an order prolubiting the 
petitioner Id. cairy on the trade of wholesale dealer in vegetHbiea and 
prosecuted the Petitioner fgr violation of a bye-iaw and both the order 
and the bycvlaw eontravened the fandnmentaL right gnaranieed by 
Art. 19 fl) (flp the Conrt issned an order dtrecriug ttie resTOudent Board 
not to prohibit the Petitioner from carrying on the troac and also to 
withdraw the prosecution pending gainst the Petitioner-^* 

{v) Holding that certain provisions of the Bombay Police Tru>vLE 
Act, otfended against Arts. 25-^ gf the Constitution, a writ was 

Issued restraining the State Government and the Charitv Commissioner 
from enfofting tliose provisions against the appellant.” 

("+’f| To prahiMt a State from cuforemg an order of the Rdneation 
Department of the State which contravened Art. 29 (2? of the Consti¬ 
tution.^ 

ft’ill Where ancient grants in favour of the Fctiiioncrs were revoked 
by executive ordcr^ without the autliority of lawj In contravention of 
Art. DIf a WTit was issued "V^straitiiiig the State from giving effect 
to tJie orders com plained of and directing it to restore posseEFioq to the 
retltioncrs if possei^sion had t»een taken."'* 

IBI Tif rtiforct the uiartiiali^ry fl/ I hr CoPuMJ! af loji. 

Muoduiiiirt will issue not only where a fundaiuenCal right ha^ been 
mEringcd hut also where the action of the public official or Goi'emiiirCiat, 


20. Himmaital v- Slate o/ Af. P.> (1954} SX R. 1122. 

21. ^am Frasad v. Stxile o/ Bihaf, A. 19S^ S.C. 235. 

22. rtHkataraKtanA v. fl/ Madras, A. 1951 S.C. 229. 

23. /agnifuafJi V. of Orissa, (1954) S-C-A. 569 wr al?a> 

Rfljfhuhfr V. Court Of IPoii'dlJ, A. 1953 S.C+ 373. 

24. Rashid Ahmed Mwafrl^al Bocird, (195051) CC. 61 [See- 

also Clifwlawifliiroq Vr $taie of Mr P-* (|9®<l-5D C,C, 6+;. fHi'flrifea f^ayad 
V. Stal€ of L^ P.. (le^} 6.C.A. 304 (2JJ)); State of Rajasthawi v. NalhmaL 
A. 1954 S.C. 097. 


25. Raliial v% Stale of Bonifeay, A. l9tM S.C, m. 

L State of Fofiihay y. Roiu^oy F^dtwUan Sosiety, a. 1954 stii. 
iSee aUo State of Madras v. Chonipak^Ni, (195951} C.C 183] 

2 , Virendra v. State of U. P., {19551 I S^C.R. 4ISj see also^fauidard 
DairofahaEki V. Cufflrt of India, A. 19W S.C. 554 i$69) 
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violai^^s a maDdate>iry provisioTi nf ilie Cfjnfiiitaimn, tfj ah la iiintc 3t 
I'Irtj, Art, 321* 

lC} To iompel public offior boifits to perform theh 
puttU^ 

Even when a private p^r^n qr hodj oi persons is vested with s 
public dniyp &a)r by alatnte, such person or ijers^i-ns are ireateB as pnbUc 
bodies for the purposes of nuindamu^.^ 

Fox this piir|Kj&eH the followingp In4«r aJIo, have been held to be 
publii: D&ce$ or bodir-^ t 

111 The Syndicate of a University.^ 

The State AT&dica! Faculty.* 

{lil) A ^iDuicipal Comtniltee/ * 

{in) UnivejsJties and similar stalatory educatioual Eaodies. 

[Ste itodtr ^ EdHcattonal authorities^, pujf]. 

An tlectricity Gonipany tiavia^ stBiatory duties in the matter 
of supply of its energy to the pnblic.* 

^t'f) G<.n"erniuent Officers and DepurtmcTit^, 

(O) To dhcft pH biff officiaii not to anfoTce u la-uc u-hlch is uh- 
coHjfxhdjffnaJ.** 

liiu^lTitfions. 

i.i) Wbtre a Sales Tax was wl/ra t'lffs, bcin^ in contriveitlion of 
Art. 2SG (1) (a) of die Conslitution^ so tlmt die impcisftLon of a Lax under 
tha.t stiitute Was witliDUl the autEiurity of law nnd there was^ cotifie- 
^lUentlVK a violatiofl of the fumiamental riij^ht of the appellant andet 
.Art. J9 (1) Ijf), lllarulaznns waa issued rBstraining the 4Sales tax authority 
from imposing or autliorising impqsitian qf such tax OH the appellant.^' 
The Same principle was applied where a. license fee was impo^ on a 
busincjis under a bje-taw which was ultra I'frcr.*^ 

{if) Holding that certain provisions of the Bombay Public Trusts 
Act, ohended against .Arts. 25-26 of the ConaLilutiou, a writ whs 

issued restraining the State Government and the Chanty Conimis^iqiier 
from enforcing tlmsc provisionfi against the appellant." 

(ifff llnlcUng that so long as the principles rnferred to In cl. -f 
of the Non-Fcrrcoa Metal Control Order, 19M were not nottdecl and 
laid before Parliament a,s required by the Essentfal Comirto^ties .Act, 
195S, d- (4) constii^iied unreasonable restrictions upon the rights 
gtuirantced by An, 19 (11 (f) and (gK tlie Conrt issned nn order ‘"restmin- 
ing the respondcuts from enforcing cL 4 of the Non-Perraiis Melal 
Coittro! Order, so long as ptiuciples in accordance with law are not 


3. Mha Chaitrrlec v. PnWfc AVrvl« ^oum14.';sfa^4» A. lasS Cal- 345 

om. 

4. Vide C3, Vol. II, p. 103. 

5- K. Cfwf w vhc^tiOrHoeilorj^ A. ifl52 Orissa I; tfultferjily 
of Culrulla v, Otpa Pal, fl952) 5fi C+W.N- 73iJ; lapeiuira v. t iiii-er5^tv 
Of Cttkatia. A, 1B54 Cal. 141. 

<3. Eejoyranfon tv C C Das G^pia. Ci052> 1 D,L-k. 168 fCnbu 
7. Ra&hid .4hFPifd v. Munlrf^a/ Fnnrd, {IftECt^L) C.C. OU 
3. Yo^in V. Tcw+i Area Coinmitlee, (t952-Ai 2 212^ 

5. Nagpor Corpft. x', N, £. L. & Co,. A. I&53 Bom. ^98. 

10, V. A'lufe of Bihar, A, 3953 S.C- 215, 

tl. fflpninaflal v. A'fdfifi of AT F., 11952^1 2 C-C. 242; Bengal Jmmu^ 
nily V. State Of Eihor, A- 1955 S.C. 601. 

12. Yastn V, Toarn Arro CommHUe, 1952) Is C.R. 572 iSSiY fAlso 
To Air Musairt v. DL Board. A, 1954 S.C. 630], 

13. Raitlal v. Slate of Bombay, A. 19sM S.C- 3fi3. 
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puLIirilied m th& Uffifial GJizttie Laid beftn-e the II^jusc* of I'arlm- 

ment in accordoiic? wkll . , - . the E&scnlmJ Consmoditica Act.”^‘ 

(H) To direct public officiali not Iq tfrt/drff a jnirOrdinaC^ Ugi$Jilt!oii 
zeUUh ff itllm vlres."-^ 

Thn^^p maiid£iti3t£^ hfts been isi^DeLL to i^uEsh a nutibcatiou tixiii|^ 
nuRimiun wa^cs whielL was ultra i^irCi.'-* 

fF) TCf tiirCcL public to Ci>»i^Iy f^pe f^qwiJfiPpf ufj of 

Ihf ton', in ex^rching itolnfflry powen, 

Thu^p while j^rantinj; the renewal of a ptnnkp ihe Authority ii»- 
poaed lifkrfl trfrei COrtditlQns, the Conrt directed the AnthOiity ^'to comply 
with the rcqnfremcllti of the 3flw .... in the order of renewal matlc 
by them, . . 

iG|i (Jaiftfrwwuiil of hidid or of a SlaU. 

In /i^dto, there no immiiniEy of the th^vemiuent coireapopdjn^ 
to the imiuunity of the Crown in Hn^hindr Onty the Ejcccutive hcadii 
ui the Union mid the States hove pcrional iiumnnity for their official 
acts, under Art. 361 but that Article expressly provides that appropriate 
proceedloRis may be brought against the Govemnsent concern^. 

[1) It is obvious that Manrlamna will issue against the Govertlment 
where handatuentfil rights of the Petitioner hai-e been ill Fringed by Smte 
action. 

iiTinj^ra/ion. 

Holding that the Eihar Satili Lands (Restoration} .Act, odeniied 
against Art, H of the CansliLniioi], a wt\t of mandamus was issued 
against the State Government not to take any steps in pursuance of 
the Act So as to interfere with the possession of the Petiiioners.'^ 

In mattets relating to CfOvemmenE servants wliere tliere h n 
VtqLation of the conStitniiollal pTOVistoils or any provision of law {jee, 
further, under .‘|rf+ JFI, poit). 

(fff} ^Vhere th« Covertunent exceeds its statutory powers or violates 
its statutory obligations.*'^ 

lH|i To co^npel pi/ertor Ci^ar^^: uitJ IrihuKalj to exirche thtlr Jurist 
dicltoUd u'Acri they Piui'e refused to exaci^c il,'* 

When u tribanal acta ttptm extra Hcons cousideratioug or decides a 
point Other than that bronglit before therUp the tribaual is deemed to 
have declined jurisdsetion and inandamus lies.''" 

.Maudappiitf rannot be used by way of appeal to mrrect crroniMiU'i 
decisions within jurisdi'Ctian, wbether of taw or of fact. It can be used 
only in case of ijoti'-perfnrinnnce of their duty, to eomptl performancer*'^ 
(1) To sowipef domettic trifewnaly to ooml»Iy ttflfc rci^nlr^uicnli o} 
natural fu^ticc^ 

.Vandaj>nas was issued against tlie f^vemiing Body of the Slate 
Afedicai Faculty where they imposed i^nalty against candidates on 
ihe ground that they had adopted unfair means at the cxajnmatioDp 
without giving notice Id the cafididulv^ of the charges against them 

14. A'nrciidm V- fipilffw of india^ Ar I960 S.C^ 130. 

15 , l^ajucTrimi v. State of Kerala, A. 1960 Ker. ti?; fhcprr^rirl haal 
Servite \\ State of T. C., A, 19&5 T.C 9T. 

16 Sheriff V. Afv^rr S. T- A.. A. i960 S C. 321 (3271. 

17. Ra?u Prujad v. Slate of Bihor, h. 1953 S.U. 2lS. 
ta. State Of v, A. ia52 Bom. 46S. 

icpr Bharat Bank vv Employees of Bharat A. 3950 ^ C S8& 

^l. /ajfflttTiuUi V. D, ’iL, A. 1951 AIL 730. 
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;iiid witlioui giving ihem siny Dppcjffcumty of llial th« 

tffins wtre iwt initr** 

(Ji Tfl r^j/or^, a<Jnii;f- or £U(i (o ail O^Cf. 

A liTit of 3fJOJ]4a»tai itfcs to ^0 txjluniantl an cleclif^n to an office of 
a public nature # a ntanidipal «lcc!tjQti); (f|} Admit to a public office 
a persoH wlio ba:^ been elc^qted Uitreto, but has never been in txjSKS- 
iioii; (Iff) compel tbc rcstonatfnn to a public office or fraiiErhiEC of 
whicEi the holder lm> been wrongly dispossessed.^ 

But— 

A iHjinJaniiii to restore^ admit or sEect to an office will not be 
granted unless the office is var-diil. If the office be in fact full, pren 
ceedings must be lakeu by wny of ^uo iVarmnio or election pelition 
lo oust the party in po^i-Ee^ion-' A im&ndnmus will go only <m the bU|j- 
posiEion that there is nobody Itolding the office in ^uestron/*-*' 

Miindamui wllb howeveTp be issued cumtUEmding election to au 
office wheUp though there has been an cleetidn to the office in qrtestiodp 
yet such election is void or merely colourable-^* 

Duty and discretionary power. 

1, In compeMtEig a public officer to perform his statutory duty+ the 
Court iiiusl distinguish between a ^duty^ and a ^discretion'. 

[f) Mjiudamus will ndl be issued to compel an authority to c.vercise 
a di5Crfffoii fil a partffuinr tray. In other words, the Court cannot 
substitute its own view^ or discretkm for the view taken or discre¬ 
tion exercised by the authority who is vrsted with ci discretionary 
jjower." Tile writ of mnnclanius can never be used as a substitute for 
appeal.^^ 

If the antlinrity has exercised the dlscreltcui entrusted to it bona 

and not luduenecd by extraiieons consideTatloiis, the Court omnot 
interfere.* 

iifj [flit if the authority h under a du^y to exercise a diacreLionp 
it can be eompelkd by uiandainus to excreisc it fii ufic tjt'uy ur at her. 
A duty to exercise a power or discretion is Teadtly inferred where the 
jKiwer IB coitferTcd for the public bCnrfiU or for the purpose of enforcing 
a legal rightIn auch caseSp the public authority must esercise the 
when the cirenmhtanccjs so dcUland j; and the performance of it 
can be c^unpelied be mandamus, if the anihotity has either failed to 
exerciKe the discretion or has exerefsed it upoii extraneous considcra- 
tions in which case the law imputes n failure to esercise the dls- 
crelioii-* 


fflri5fraffonj. 

1. Umier r. 230 of the KuIes framed under the City of Bombay 
police Act^ tiiE Commissioner La bound to exercisi: Ida Ckwn in¬ 

dependent judgment and to decide for hiiiLseh with reference to the 
facl^ ui^d cfrcumatanccs of the whether to cancel tlie licence or 

not- Where the CommissiiDuvr cancelled a licence ^as directed by the 


2t. B. t\ />0Ji C;iPpfo V. mfoyrafart, 5€i C.W.^^. Rl6l. 

22 jRu/terifiliAFl V. Cfifsf CoiFiiiir+* A. IflSS pnnj^ 17U, 
oj. MfihfciiAFn/ra v. f.ocat i5f^I/-C0T.'f., A. I&33 Assam 12- 

24. -SoHan Lat V- Union of JnflUL^ A, SC. 529- 

25r t^i^rappa v. iSaniaii & Raman iJJ!52) S.C.R. 583- 

1- WantesreoK v. R. T. A., A. 16W Alb 575 t578); Jyoit Surap v. 
Ifijard of Ri^^cuiu^ A. IS53 .All. 25. 

2. romntiiJlsnrr of Polfce v. GordfwFidas, tlOS2) S.C.R, 13S 

3, iidnicjhif'ijr v- f?- T. . 1 ., A- 19SS All. STS f53T?). 
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C«>iutuii^:!^itiUe^r', l^lc C^urL isi^ued a. UlaEldiilims direiTLiiig the 

Caoimi^sLoD^r ta make a prypt^r ard^it.^ 

Z- It h niftndoticrey under «, 57 (3) of tiae Motor Veliicleb Act, l^r 
ihiit ail ^plicattoo wlikli la present^ andc^r 57 il] be pwb- 

Helieil. Since uo time limit is prescribed by tlie aectian for .kucIi 
piiblicatimit it must be published witliln a tixne. Where no 

aCLlon ia t&ken on an applieatioD wilbiu B moiitha wbile applicationsf 
of snbs^oent dates havo been dealt with„ muTidainDS would issue 
directing tlie R;T.A. to take aetfon under a, 57 (3)-* 

3. On receipt of a report ander a. 12 (5) of the IndnstTial Disputes 
Aetj l^7p that coEutrilitiltoii has falledp the Go^'etntLtent is required 
eitber to refer the dispute to a Tribunal ur eOmninOLeatc to thu parties 
con^ierned its reasons for not doin^ $o„ If ft does neither, njaiuJurnuj 
would issue to i:ornpel the GovcmmeDl perferrm its dniy/ 

On the other hand, if the Goi-emment states the reosotiSH it is uox 
for the Court to go into the merits of those reasons^^ except where 
the Govemnient refuses to refer the dispute on extraneous txmsfiipru- 
tions^^ 

IT, In the eye of law* an authority shaH he deemed to hare failed 
to ejcercise its dweretion— 

(o^ Where it hna violated nnv of the requirenients of noturd! 

iusUce.^ 

(5) WTierc it bos exercised its discrettoii tuato fide or lor a purpose 
other than that for wbieh it was entrusted with the diseretiotlj ft is a 
niak fide exerelsr gf the di^^cretlon if tlip autliadty is indncnced by 
exiraneems* or frretcvsut consideration, inatteTs'which are foreign 
to the fitdtdte under whieh the power js being eserci«d,|* or has oniitled 
to Consider such aspects of the question as would constitute a fnilute hi 
e^cerci^ the disoetinn at allA^ 

in. In the nhAcnoe^ of any such circumstauces as obove, ujauiiuiufu: 
Cannot be used tyr correcting a mere erroneous tacercise of dE^cretionr 
Nfandamus caimoL be ased as a enhstitute far apptnL” 

Thus, where it is alleged that Govemment has made a uralfl Ad/ 
use of its slatutory power to irwike an appointment, the court cannot 
test th^ appoinlment from the standpoint of suftabilfty; it can intei-fcre 
only if the appoint ttietit was made for an uh/rtor purpme, that is, for 
an object other Ulan tlmt for which the law, under which the appoint¬ 
ment was made^ had been enacted."' 

IV. Where there ta no dwiy to exercise a discrelinTtBry power, 
is not available to ronipe! the anlhority to exercise the 

pfiwer. 

TTie making of s referciicc under a. lb (|^ of tlie Industrial Dkputea 
Actj 1&47, IS entirely discretionary with the GovcTtiment.^* Hence, 


1. SAlu Narain v. R. Tr A.. A. 1^53 Raj. 1. 

5. State of Afadras v. .■ywad/iamflraFi P. L. f/nJuu, \ 103^ Mad 

m. 

6. Modan v. State of ir. P., tl95»l 62 C.W.N. 3^S {3m. 

7. PitnJcJiatiiifd V. u^fale of Pointfay, A. 1&53 BfaUl 293 
n. Bhatta v. Victorta, A. 1957 AIL S59 mi). 

9. Ramejwr v. R. T. A., A. I0S8 AIL S75 (i7S). 
lb. GiT^adinram v. Khan, nSSII 5S €AV,N. 6fl7 
n. K. D, Co. V. K. AL Stn^H, A. 1955 S.C 446 (452) 

13. Suriil^ V. Board of Revenue, ri953S A.L.J, 557 rSM; PhJJjm Ram 
v. PEfar/rai> A. 1952 AIL 916. 

S3. A^Arkit V. of India, A, |gS7 S-C. 676 

14. X WL Union v. Staie ct Bihar, A, 1632 Pat^ 210. 
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wilt UGi lie to compel Covcrtnn&iit to ttinke a relereuce 
wbctc Government considers it to be inesi^dicnt:” Bui where Govern¬ 
ment does not jjive its reasons for refusing to make a reference* as 
required by s* 12 (5)* it cuiiy be compelled to give ita rcssnn^/* IThe 
Bombay High Court goes furUier^’' lo hold tliat where the reuwns kivch 
by Goiemment are irrckvant, the Contt may direcl it to give proiver 
riasoDs], 

WW rtpy p^Fply fer Muidamuj. 

1, It U onty a person who&c righbi hjive been infringed wlio may 
apply for ptiair^Jamicf, Thn^^ in the case u£ an incorporated cornimiiyi 
ilte application must be brought by the conipuiiy itself^ an individuai 
shur^-bolder may apply only if the infriiifieLnciit of Xht rights of the 
eompatiy cunetitutes an infraction of the shore-holder's indiriduji rights 
as we!L^‘ 

2, In the C 3 se of h Company^ the peraon signing and verifying 
the application mn^t show that he is atitbarfsed to do 

d. Conversety^ an associoHon contioi complain where only the 
personal rights of individual members arc affected.-* 

4. Where an individual Reelt& to enforce a right belonging to an 
institution, the petition masi disclose the facts to show how he tvas 
entllLed to act on behalf of the liiatltutlon.’^ 

5. The rule of infringement of a right belonging to the peLitioner 
doeii not, however, mean that the right luust belong to the ijchitioner 
alonv and rial lo anybody else. He may have the right in mnimou 
with others. Tlius, 'fl mte-pnyer of n" local body may apply for 
mandamus to prevent a misapplication or misappropnatioii of the public 
money cntnistcd with that body/”* or to quash on election hcIiS 
coAtrury to the provisions of tnWr“ 

fi. The right nr Interest which is alleged to have been infringed rn^y 
he praprietafY or pecuniary." 

7, III die ease of violation of a statutory duty or ahmie of n 
stnltitory powtti anyb^y who is affected by the Illegal order is s::iititlvti 
to apply for AcflttdfltflWS lo quash such order,* even though he may not 
have a Bobstantive enforceable right, in the case of d liquor licence^ 
But a trespasser ah wvycild not be allowed to complain about iStcgal 

eviction. ^ 

S. An oAificorprualerl society is, a pudirial per-ron*^ amw.v t-. 3 


15. Bflrarflm v. Stale BfJinr, A- 1&30 Pat. i3!67 

16. Ahiftf 0/ L^irodras V. 5H!aifcJajTtitrBn, A. 1952 Mad. 29?. 

n. F. Tr & R. Co* V. Krijhiian, A, ISW Boni. 273. 

lA. Chirattm iMl V. Union o/ Uuiio, U950) SC.R. 309. 

19. Pu/rinela Y. Ciytif€lor of Ctufoiili, A. leSS Cal. 232 {2J3), 

20. Indian Suj^ar Mills AiSOCiatian V. Ciivfmment of Uilor Prairie ah, 
1951 AIL 1 <F41A. 

31- Raf Rani v. V. F. GovL, A. I9M All. 492 

22. Fcprug'o/^alcifi v, rf/ujradii MnnLrifaliiy, A. 1936 .Atidhrp 833 
iSJ7). 

23, A'arcwrfra v. Cw^ii. of CaUufio^ .A. IMO Cal. 102 tHJl. 

2t. .T-IsnfcipiiJ V. .A. 1949 Bom^ ^9, 

2S. T CHfru^cjararij v. State of d. P,* A- 195R A.p. 45S (-MJ]. 
t. CAftagnufiif v. AisU, CusfiJdfaii, A, 1950 Ssu. 47 iJO)- 

CpjcH^li'apnJ V, Slulr of Mysore^ .\. 1954 S.C. 592; ,SndAa ftcT'i 
V. SUU Of Bf?iur, A. 1956 Pnt. 506 [5f0). 

2a. iiUi^haraH v, Peliil firifjrovcnj-Fsf TnJif, A. 1955 Pnfij. 34. 

2b. B. Cr Dos Gitpia v. BefoYtanfan, (1932] 56 C.W.N. fy>h 

Jt. Cf. IJnfor Seetlf-J v. A 1'351 C.il- 

255 
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'if ihi* Ccnirml Aft andt accxirdsH^^ly, &ue :i> a U>dv Tliruu^li 

an ofBfc^wr,* e.g., where the a^^atiQq Ims a iitatntory lijfijt whicll 
has been infringed^ by the order coinphimed oL 

9. Thtj legality or illegality gf ihe order is not qiateriaL K tht 
<irdef Lit inch tliat it compels obedience atid that the Fetiiioner cap 
Igtaoic it oply at his peril k he is eutitled to apply ttnder Art, 33&. 

Whether Jaiat petition lic«. —See p, 36B, , 

PurtiM to a proceeding For Mapdaniiu. 

1. Under Ajt. MatidaineiB lie* agoinfit any 'person' which terai+ 
according to tJic General Clanses Act^ incEsdes any eompani- or as&ocia- 
tiDP or Ixid^ of individuals whether incotporated or noi.^ Hence, 
iKiandoPMifj lies against an ntiincorparatcd body like the State Medical 
Faculty, It is not necessarj^ that an uniiico^raled body ,<^110^111 bt- 
proceeded agaiost in the individnnl paiueB of its naembero/ 

2. All parties who are required to obey tlie dircciiDitg of the wtii 

or wboFc presence is necessary, Ui make ouch directioiid effect ire mnst 
Ijc ^fore the Court.* (See nlso pp, nuf^K Where iTie writ relate- 

to a right, title or iuterest in real propeity, all person-i Owning or 
Tloiining the sanae should be joined as parltea/ 

Form of order. 

h The u&ual form of a writ of Mandainus is a conitnaTtd directing 
the respondent to act according to law or to refrain from acting eon- 
Iran" to law. Thus, 

Where an administrative aPtLiority has the duty to excriL-isc a dis- 
^etion or pow'erp but has faati^d to cxt^rcis« ii, the Court caojiut bv 
j&^iiLng a iiiundaniusH eat her direct the authoritv an exercise of the dis¬ 
cretion ill opy particnlmr direct Lon nr to cancel has dlegal order; the 
proper dirertioh ^^honld be that the authority shall piEitc a proper order 
after excrcLsing Uh discretion acrordiiig to the crirenmstance^ of the 
case.' 

2, Btit tiince our Cou rtti^ under xAria. A2 and ate not let Lex nl 
by tile icchuicalit ies o£ the English writ, the Courts have some times 
gone beyond a autre order of cancelLation of an alleged act or order lo 
give elective relief to the Petitioner. Thns^ 

Ed The "isLinarori" estate of the PetitioniLr was taken posae,'^iioii of 
by the Conn of Wards for tbe purpose of carrying on superintendence 
Over the estate under the Ajmer Tenancy and Lund Records Act 1^50 
Holding tliat the xVet oflended against the fundamental right guaranteed 
by Art. 19 (l> (/)^ the Court issued a writ directing the Court of Ward** 
*^to forbear from tarrying on saj^rintcudetice of the Petitioner's istim- 
rari estate and the Other propertie?! taken possession of^ .^nd to resfarr 
fhrh pojirrfJofa Iq I he pch'(ianrr’‘"+* 

(fO The Government of U.P-, by an executive order revoked the 
pre'Consttlutian grants nuide to privute persons by the Rulers of Indian 
States, Ttie Supreme Conrt held thi* order to be void on the ground 
contravenlioii of Art. 31 [f) and issued an order—r 
''realriiining the Stale of I'.P., from giving effect to the orders 


3. Tlie contrary decLsioai in fiadha .Shyam y. Pabia Afanfrif»ai(fv 
1-^ Pat. IS2 Overlooks the dehtiition in the (^netfil Clauses \ct 

4. Rarroefeporr S^ruict v. Setafuddin, A. ig?i7 Cal 444 

5. fl. r. rsffj V, (16S5) SS C.W.K ftrti 

6. Makhan v. CHalterfea, A. ISM Cal. ^ 

7. Cf. CiWiPPir. af Pi^tice v. (18021 S-C,R I3S 

jvee also State cf Madr^i \\ A’H'cftirjajMfirflti, a. l!R52 Jttad 2fl7 

S. JfflgJjuMr V. Cctiri cf IPards, A. S.C. 3?3 (J?Si 
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tfmipLaiiotd of siucl diiircLiiig it to restore po^i^fr.^run to the Pcitiiondrs 
[f pi^sapsiitrjii ha^ Ibeeii tJikeit". 

|Wf) TEie VjiidhvR Pradesli Tcndn X^ves Afl^ ISS3 provides tlnit 
no jn. rsim aiiall pardmse or transport JeirJp tea^-Os uiilr^^ llC oblainsi a 
licence. It also aullionsed the Government to grant contracts for 
coLieclmg U3tfiu leaves from Government wnstc lands 'but not ituluding 
Iqqd lietd by Jagirdar^i and tenants’. Kotwitlistandlng this proliEb: 
Lion with raspeci to Jnglr lands and tenants^ holdiiiK^. the tkavem- 
nwnt granted contracts to collect leaves from the tree^ on those lands 
and then granted a licence tn the l^tltioncr fur partitase nf leaves. 
"from coniraniors in VindHya Pradeih/ ijince under the Act, con¬ 
tracts v^onhi DOC be granted in respect of lands held bjr Jagirdurs and 
tenets, the imposition of the coudtlioii in tlie Ieccdcc leguirlng the 
petitioner to purchase only from contractors was idlra vlr&s and htuct 
instituted an nnrrasonahle restriction within the meaning of Art. 1$. 
The Snprctiie Court {under Art. 312} ^ therefore, directed— 

/'that the ^rords 'from contractors m Vindhya Pradesli' sJiall l>e 
OinilEcd from tlie liccTice granted lu the PetittOner.'“' 

CeiL-^ in a piiDceedkng t&r M»ndniiiu». 

1. Costa are nsnally awarded to n snccessEuE Pctitiojier/" except 
when the success fs divided.’" Costs may be awarded even against an 
inferior Conrt wlicn it has refused to exercise its jnrisdiction or try 
a case on improper gronndU. 

2. The Conrt may award costs to a Petitioner even though he fails 
to obtain a writ of inandainm;, e.g., w-here he establishes that his legaJ 
right has been iniringed, bnt the Conrt k unable to grant him relief 
becan^ the writ wunld be ine Elect Eve , owning to delay for which the 
PctStjniier k not responsible,^* 

d. On the other hand, the Cimtt may refuse cost& to a succe^sfal 
Petitioner where the success of the petitioner is due to the invalidity 
of a law ns dlstingaished From any onjostidablc condncl on the part 
of the Respondentr'" 

‘I- Wiert the PetitioiiEr fails, c(H>ls are ns a mle allowed to the 
keapimdcnt.**’*' 

hat costs may tw refused to the Respondent—where there has been 
an irregularity in the proceedings challengE'd hut it does not amount 
to Auch a violatioTt of the law os would entitle the Petitjouer to writ 
of Mandamus where the Petitioner has some teal grievauce, but be 
fail A to eatahlish that the impugned law uncatistiiutiouBi whertr 


9^. Tfrcndra v. of U-P-, (19551 I S.C.R. 415. 

10. ffappiid V. Stalf of 3f: P,, A. 1959 S.C. 95^1. 

11. Cf. Rflijj Proiod V, Stole of Bihar^ lOM S.C, 215 : 

kaghubtr y, roar! of iCards, A. 1953 S.C. 373 

E2. of Bootboy V. l/jjifrd jlfafnrj, A. 1033 8-C'. 252 ; 

Staii' of T. C. V. Cash<rtirntii Factory. A. 1933 S.C. 333 

13. V. ^fafr of Mysore, (1935) 1 S.C-R. 305. 

14. Cf. f?K^arfeii p/iijHjd V, Stair of l\ P., il954) S,C.R. S03 

15. Cocnerfre v. Exetse Vommr., (18541 S.C-A. 256: Sooto S!n^k v. 
Stale of Pc^ja. 1 ,19541 S,C,A. 351: iVflfn .'%ukh y. Stair of U P. A 19?^ 
S.C. 3S4. 

Ifi. jR. V. Torqmy JJ., (1951) 2 All H.R. 656: v, Dtinsheaih. 

(1050) 2 All K.R. 741 : R. v. .'IfOtfifcr of Heotth, {J9^) I AEl R-R- fffS. 
17- Fifc-C'hntfteilflf v. 5. K. Chose. <1954) S.C.R, sa3, 

Ifi, Babui Chandra v. Patna Utgh Court, A. 1954 S-C, K4; Shnrma 
v. .SatiSh, (1954) S-CR. 1977. 
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(hougil the Pettiioncr failefl, ibefre were imporliLtti {^oiE^itliLtioua] 

questions which ncedetl ckarin^ tip in the pTOceetiiugJ ^ 

S, The cQtidDcl: qf the Petiliontr is an important factor to hv takisn 
into coiisidcration tn avii^ins^ co^ts. Xhxts, 

In Satis,:hiiindTa Union of where the Petiiioner fim 

tir^cd hU case pet^nalLy bet when the iudginent wo* ready, he 
asked o rehearing tliroqgh a coimsci which was gTanted and at 
the rehearing, too* he failed to succeed, th-e Cmirt ob^rved— 

^"^When the matter was first arfracd we liad dcddcd not to make any 
order about costs but now that the petitioner has persislet] in reopeia- 
in^t the cj(L^e and caHing the learned Attomcy-Gtncrfll here for a 
second time, we have no alternative bat to dismiss the pedtiou witli 
costs," 

iL- v^ummI to comply with a wHl nr m the nature of 

MuidAxatiA, 

An Eiircit^fOfiaJ refusal to do th^ act at the time when it IS mjuited 
ta he done by a writ of mandanius cnnst-Ttufees coutempt of cotirlL” 

Particular eaiem wh«r^ nuindamu^ hu been uiod, 

Collector. 

^Tondamua ihas been issmed ag^nsl the Cbllcrtor and similar 
admluistrath-e officers— 

is) Wlttrc his wet or ewder is tdira — 

To qiuLsh the order of removal of a ssrpan^h whii.l] is sjj^l in 
terms of the relevant law.” 


B. Eduealtcinal autlioritiea, 

3 Where Universities and siuiilar bodies are crested by statute 
ih^r powers are limited by such fitatnte and tlie rules and reguiatlons 
validljr made Ihcreuilder. llctice^ the Court C&II issUc niandaiiius aj|ainst 
thcfii in ease* where it eoa3d he issued against other staEutorv bodies 
c.g,, where the order or resotuliou of the University is wWru 


IfEiutroffotfs. 

>[iiiidainus was issued againat the Unii'etsjly authorfUts— 

[a.) direetsng them not to give effect to an order eancching the 
cxamiDatiDn of a candidate and to reconsider her ease according to law 
when her eKamiuatiDu had been catirceneil on nuf^riou of mifalr 
uractiee, hut withont complying with the rules aad regulations of the 
University lor proeaeding agaimit u coudidatc in such Dialtera ” or 
fb3 drrcttitig them to ftniiouTTce tlie PcUtiotiet as passed when auch 
auTiouneemcni: tiad bwi withheld upon a wrong interpretatifin of its 
Regnlfition,s*^^ 


2. Hut id mutters relating la the internal working of u Unlvcr^itv 
fsay, the matter of admissiotil^ the Court will not interfere unless the 

I&. Gafapaii v. Stale ot Orii^sa, A. S,C. 37b iJ^^fi i :I9S4> 

SjOj R . 1. 

20. SaHtehandrir \\ Irnfen U/ 11952-^1 ^ Cr W rreni r 

n&33l SC.R. fiWi. 

21. Brifkishorc v, 5hrtTuilina* l®£e All ii7 

22. RoJifilh V. SiaU of :Tf. P.. A. IflS^ 4(n ' 

23. Cf. Kaniaia v. ■Cu^ldi'a f/itfUrrn.(y. A. IftSfi Qal isiw iittri 

24. University of Odentia v, Difa Pai. n9e21 ' 

25 . Tapendm v. UUinifrrfiy o/ l!J 54 Ca 1 Hi ^ 

3. Heme ndfa v. f^uHati Uwh'Crjfly, [SfiOl 5 S c Vv v tj 

2. Asha Lata v. Prindf^d, A. 1959 AIL 224. 

3. Anand v. GftvL of M. F,. A. 3959 AlL 2bS. 
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act ctinipl^iined df is clwly bejoad jnrisdtction or against the mk^ 

uatiiiral jnsticc,* or there is a statator^ dml^- which the anthoiitt 
has mikd to petform."^- ■ 

3. Nof wiU the Court iaierfcre where the nuitter left to the 
di^retaoii qf the jutliorities/ c.g,, in the matter qf sek-cliqa for ad- 
miss tan, there being no ^UtntDry rales governing the matter/ 

C, EUetion. 

Ill this mattefp a Jhatini^tion shoulil be made berween eleetiqns held 
antler the Canstilntion, to which the provisions of Art. are 

attractedp and tliose held under other laws : 

(A) Ekrffowj bHdrr Ih^ Cotiifithtlon t 

By reason of Art, 329 (fe}^ as interpreted by the Supretue Conrt,* 
neither the Supreme Court nor m High Court has any power to inter^ 
fete with the procedare of election. But when on "'election chapate* 
coimeii before the Hlection Tribunal, maadamtis mav issue if the 
TribnTuil refuses to excirise its jarlsdictionK as in the case of any 
other qELa^i-jadieiql Tribniial (see p, 3S&, anii?) 

|B) tfMcf^r other lan'j : 

I- The general rate is that the right of frauchise created by a 
.slaluce is governed by the ITTOvistons tllereofK OUtSp if the statute pro¬ 
vides a remedy^ that remedy must be followedp at least in the fir?.t 
iD^tADce, before iavohing the jurisdicEioa andei ,ArL 226/ 

Htmlrslion. 

A writ would not issue to set aside an electmn where tlic Peiitinncx 
may liave his remedy by am election petition, erg,, atider s, 22 of 
the C P- ^ Eentr Local Government Act, 

IL But the existence of a Eitntulory remedy Is uo bar to Maada- 
mas-- 

Wlicre the grotmd op which relief is sought is hcyqnd the coni- 
peteace of the statntory tribumil to eatertaiti^ e,g,p 

That the entire Kilectaml Roll has been prepared in contraveotioa 
of tlie statute or the rales made tbmaader/ la such a casep ilie Court 
may is^nc Mandamus directing the respandculs not to give c0£!ct to 
the Said Electors! Rolls and also to cl raw np proper Rolls in con- 
fortuity with the law,’ 

O', GoTemmeDl and it* ofliceri. 

t, ^‘^ndanius will issue when dtp ajppropriate Goverumetic or its 
officers either overstep the i(miU ol their power conferred by stotatc 
or fail to Comply with the rond4fjbHJ imposed by statute far the cxerdse 
iaf the power,’la Other w'Orfds, it will is-sue to r]u^^h art M/tro tdrifr 
order/*-^^ 


4, 5udarj'dn v, l/nk'friKy, Ar lflS3 All, 194. 

5r RiJiJrd <?/ Educ-ation v, Rflm ErishHa, A, 1959 All, 226, 

6. RBFflato V. Coicuil^ University^ A, 1956 Cal, 563 (5^) 

7. t. of M. P,, A, IBS® ar,P, 2$S, 

Hr PopiPitfJTsapnJ V. Ref»p^ipig n9£21 ^S,C.R, 2lS' Hdrf 

VisKnu V. Ahmad, A, 1955 S C 233 ^ (1955} 1 SX.R, 3S0. 

9, dmulya v, Basirhat Municipality^ A, 1959 Cal, 54S. 

10. HaripraLad v, StMe of Af, P,, A, 1S69 M.P, 343 

IL CoQVcrfee v. Ejcrlse CtHnirir,^ A, 1954 S,C, 220, 

12. Cfr Sr Dm V. Ui. Maglslrcjifc, A, 1055 Assam S4. 

13. AfarbsaidPig Vh A, 1956 A&sam 162. 
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^]'aIllIil1llU5 has betu 

If) To retrain an SlccEioD AulLiunty from Jtdldin^ an ul^eliun cti 
tl]c bflsis of ati tlccioral roll wliitli was not in confonntli- with ttn^ 
reqaireaientz* of the statute.^'* 

iiO Ta qna^h the otnder of reioDval of a meinber of a Municiiuil Bucirti 
contrary to the AtaLutory condition.,^ 

(fil) Holding tliat the rights of the Petit kmerb aiider certain conirfict'- 
were not proprietory rights', and that, accordingly, the State liad rn» 
nght to have. Jtnch riglits transferred to iteetf nnder the Madhya Pnute^li 
AboliHon qf Pnoprietaty Rights Act, 1950, a writ was i$saed prohibit Eng 
the State Govenimetit from intej-fering in any manner witli tlie ew-ov- 
ment of the aforesaia rights of t]it Peiiiioners in e^tercise of Llie powers 
conferred by the said 

(fv^ llo'lditig that the Goi'emnient Ims no power to cant el or 
Anpersede a reference made niider .Art, ICmi of the Industrial Dispatch 
Act, 1947, the Court issaed a writ of MiOHdamui npon the Govern = 
ment not to give ehett ±o its order of supersession and aLw directed 
time the Indnslrial Tribunal cottcemed slionld dispose of the refer¬ 
ence e^cpedilioo^ly hr possible.*^ 

2. ^Statnle^ in ihis context^ of course^ inclndep suUirdiimre legis- 

]a6oii ^disch has the force of law% Wliere Ooi^niinenl have frann^d 
ceciain Rules under AtBintnry power, laying down a procedure or con¬ 
ditions for doing a thing [c.g., for holding a public auctlnnl r+L.%trn- 
ment Is not free to adopt ad hoc procedure in p^lcutar cases, dEn^rtlnc 
from such mles.** « 

3. The power to iisne mandaittus &gnin,st administrative unkr- 
IS governed by the following principles; 

(fl Mandamus will issue— 

AVTiere the law under whicTi the order has been is^iueit te.g,, tin 
order cancelling a licence*^ or a nqlEce not to hold, a morket’^ or tr^tkav 
or to sobniit return for paymEst of a it niiconstituticitiil. 

Bnt— 

(fl) Mandamus will not issue to enforce an executive notEiicatifin 
or order which has no statutory force, e.g., n press notificalumthe 
rules of an adminis^tratiye nmnualr'* 

(&) .MaTidamuj docs not issue against mfiii^tGr/al niflcers. 

{Ill AVherc the act of the Golemrru-nt itj;elf riintniveTit^ n fnnda- 
mrntaE nght or other innildatory pTnyisirm of tht* Oni^thmicn 

p. fltp/c). 


E. Covemment officer .'See p. dS7, dpilr]. 

F. LleennDg. 

Escepi where B statutory provision ha* been violciEed the Court 
will not issue mandamus lo interfere with the exercise of a discrc- 


S 3 o, CWjofnhlmi V. Staff at .U. R, A. 1053 8 .C. IhS nir}- ' Vclual 
decision disapproved in A/afiudri^ tv of ' 

t3h. State af Bihar v. Gunji^Tiiy* A. I&53 S.C. 101ft. 

I 3 c. Chief Omimr^ v, Ahvoipi. IfttSTi S,C.u/n7f/7i ^ \ 1.357 

StO, 304 . 


Idtb v. af IK, A. 1954# All. as. 


14 

15 
16. 
17, 
1ft 
19. 


GHnijirumy V. StaU of Mysan, A, 1“^ S.C. 
jywarka Pm^sd v. Staff of I/. P,, ( 1634 ) S.C.R R03 
Talifr vv DC Board, A. 1954 S.C. 630. 

Himmaitaf v, .itate of Af. f'., G0&41 ij.C R. 1122 
red Prakash vv L T. Cofumr., A. 3956 AIT 713 
v. PilftJffl Afnnidfjalflv, A^ 195ft \|i 


V. Dlnrcictf of IndmiTies, A. I9S& AIT. ftftl. 


.Vfrunfrar 
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UoiKiry powt^ 1*2 ^anL or ri?fu.se ^ lic^nce,^ Bnl itfiJUiianiHs w\\\ lie 
if a Heenct is nrvnkHcj in violation of AtatuUiri- 

G- Muaieip&lxtjr bbd itmiLar b^in. 

may ^gain>it a afcfltntqry IcKol autharity^ in tBe 

kiLEuwii^ casea^ ^a(cr iJia— 

(fj To 4ifrf£l to proi^^td according to laa? ia the matter of 
electioo-*^ 

(fO To forbear from giving elteet to a distress warrani: which wa^ 
i^ued in eoatroveation of statatoiy proviEiona aa well to rc-atcKire 
goods ^izecl ia cxccntioo of ^neh italawful wairantr*^ 

(ffOTo prevent the pobik funds being diverted to purpo^s other 
tlian tlTose authorised by the governing etalmter”-*'^ 

{iv) To direct it aut to enforce an ultra vires or nnconjU^uffoniif 
byedaw against the Pet itinaer."* 

[V] To dirett it to exerri^ a power in^’Olviag a pablrc duty.^ 

H. Public auction. 

A_x \\T:ieu a public auciioa is held under ^rpiiiffoafn ilie 

auction muHit be held in Eroaformity with the reoairemeatd laid dowa 
by auch ptovisiatts/ In case oi violalion of such reqiremeuta 
manduppiHS Will Usue at the instance of anybody interested tn the 
auction.’ 

b. In Nir Cliff tf/ a specific jtubifory piovisi&it — 

If I Tlle highest bidder has no legiil ri^bt to hai'e his hid accepted 
ii|i.1 it ia at the discretion ol the autboritica to accept n lower 
laK:imFe it is open to the Oovemnieut to enter into c^jiitracts uith 
whonr&oever they plca.w.'^ 

(fei Though the St^te nuy jinp<»!a reaiwanble conditions for beiiiR 
eligible to hjpj at aa auctioiw tiie EKCcutivc cam liave no dtiicrctinnary 
power n> exclude any person fnaii bidding at a public auclioii/''^ or to 
prevent him faruin conliuniiig to bid at a particular stage.* 

(If) .llapadfmifr will lie if any coiidttion is ultra u/rcj nt without 
jurisdiction.* 

I- Revenue Authority. 

Man^lamus may issue agaii^st a Revenue authorily- 
(u) to direct a reference to the High Court under s. 57 ol the 
Stjimp or uaider s. 51 of rlie Tneome Tax Act;* or under s. Ift of 

the band Acquisition .\ct.* 


2fl. Om Prokash v. Commr. of police. 1 M,LJ. 22ii. 

20n. In re State of ^ladraSp A. 1957 5fad. 

21. Sa-jTday v. N, ATngh 5loy. A. 19W Cab 20e, 

22. Mehar Singh v. i?oUy MTifPuafpuh'ty^ .A, I3fi4 Cjit J5I. 

23. MunUipai CorpiK \\ Gevifid, A. 1949 Bom. 2^. 

24. iVdrcrtdTO V, Corpn. of ColcuHa. A. 196<3 Cal. 102 {HO. 

25. VosifL V, Ta^n Area ComiyiitUe, (1952) S.C.R, 572. 

1. kanganayaktiht v. IT/ataa'iiifd Mwkfp^tHy, .\. 1959 A.E'. 4i50. 

2. Cuius^uonty v. State of Mysore^ <T952-4l 2 C.C. 455; il955) t 
S.e.R. 355 

5. fagal \\ State of Bihar, .A. iBSo Pat. 4S3. 

4. Konnappo v. DL Forest Ofitcer, flOSSI 2 M.L.J. 365. 

5. Wlloyan V. Vt. Fore si Officer, ti960) I M.L.J. 434 \4SS\. 

fi, v C. C R. .fjifhority, A I960 Ifad. 21- 

7. Chief CoPiHflhiPtji: RnTt^fpiiir .fipih'ora'fy v. ilfahara'.<57nT ifuA'U' 
Mllh, Jf950) S.e.R. 5JG, 

B. -iTfiduTepi 1 ^ Co. V. Chief Revenue .fiifh^ritvi ^I923J SO 

LA. 237. 

9. Seshachatam v. Pt. Cotkclorf A, 1957 .An^Tlira 5’^7. 
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J . St«.|iJti?]rj AntboTitx- 

t, will issue ii^idSE a stulULOtv nntbanty ia preveat the 

citfoTcefneat of 

tf) cLfl tfHfd viT^s onkr^ c.r., where a Bwrd of Religiuas Trusts 
oitlcd upon the tnisiees of a f-rn'iiftf trast to file statttuents o( inoomc 
and eKpendituM^ wilder a law whkh did not apply to private 

(hi an uneoustilDtiortal law/* a law fur seliliiag a. scbewie iii 

rt£4LKL to Q rtli^jiowsi in^Litwtioil which Vi0i1a[e!i the rights of the head 
of the institatioii luicler Art, 19(1 Hf}-” 

Zr It will also issue to cotupel a statwipry' authority to proceed 
according to law whrre lie ih?5 failed in his duty undeir the atatniej e g,, 
where tlie Ineofiie-tax Officer (aited to inodify the aa&essment, whiie 
atLingt nndtr s. of tlie Act^'* or impoimded bookn Oif account in 

contravention of the prOVieionij i>f a. 37 [2}."* 

¥%. TaiiMioa. 

Manddmui lies for illrcciing a revenue: authority not lo kvy cjt collect 
an UlegnE or unconstitntksnal tax,'* even though the a.s^asinent Iwi^ 
become ^final' under the statute/'* 

FROHlBrnON 

ProhibitMii, nrntore 0 E 4 

Plncdiihition Is a judicial writ^ issnini^' ont of a auiHinor Court to aw 
infer LOT Court p preventieg the iufenor Coun froni ujur^ang /urfsdilfffOH 
with which it ie wot legally vestedj or in otlier words, to cohipel Courts 
with judicial duties to keep witliEw the limits nf therr juTisdktton.’*' 

CeBenl Fiineiplem gov^rwhig FrohJhitkia. 

(1) There must be u legal provision prohibiting aw act before u writ 
of prohibition inay issne agamst the doing of sneh act," 

({f} The act uiwat be judicial or quasi-judicial^ as diatitiguisliiMl 
£roui ndtiiiwistrative-^" 

How far exLetenee of pIle’rDatrve reniedy hmn prokibitlun- 

I, Where W'iut of jurisdiction is patent' 011 the face gi the reeord^ 
prohibition i&sueg OA a^ inattw uf cour.^, unless an fFrcj/rfEblc case for 
withholding the writ is tuude Ont.*’’*^ 

2p BiKlih-lrly^ waiver or ocquIfst^MCe^ f,c„ the failure to mse the 
objection before the inferior Tribunal Is no ground for refusing Prohi¬ 
bition wdiert the defect of jurifidicljoti U Patent on the face of the 
record, This mle applies even if the applicntian is mc^lv lo avoid 
payment of the costs of the applicanls' own vexstiuns suit.^ 


Ham .Saroofi v. A, I9S9 S.C. ft&l 

JS* JaBanHath V- Slate of Orhsa, nSS-t) S.C-P. IM6. 

12. Samp Chand v, ffnJnn af India, A. 1959 S,C, IW 

13. Kanadia Bros. v. Seth, A, IflSfl AIL 70S. 

14. iSHlil V, CalUetm, A. lSa> Assam 

15. /7ayaJtfscfPffla CiOnjInirt^louj >, fly. C.T.O.. A. 1959 Mad. 382. 

16. ShHrur Mutt V. Commr., 1952 Mad, 613 (fiJJl, 

17. AwjrrfJif V. Acett. General. A. 1952 Punj. 351. 

IS, .Sbuthervi TfUni/hOrlj v. K. M. l/hfon^ A. I960 Mad. 365. 

PrflJar v, /^amrkHrddj, A. 195^ Eom, 530. 

2n. Cboldblmf f/nlom cj/ Indiay A, 1952 Nag. 13&, 

23. fJnsaiah v. Cooperative -Vocfety, A, 1957 Andhra 98. 

22. rrabhuilavd^ v. State of Funfab, A. 1959 Ppuj. 460 Wfl 
fffl/rbNry; 3Td m, VoL Up pura, 
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PraiubitiAb AjIJLUut imcoiutitJiiiiQzial proc0«]mg^ 

III indid^ utictuiHliiiiliDdaliiy Is im uddiliCjiQa] grutmd npou wbicL 
PryllibiiiaTi mny be isdined against a quasi-judiciM anthopty Irdm pro- 
fuTtbcr, 

\^T:ifTe tile law which gives jHj-bdiction' to the tnbmial U 

ib} WTierc the prtH.iecdiii^ is dlfm f.g,, enturtaiuing an applb 

cation for a tciBporury' penuit doxing ibe iiendcucy of upplicatums for 
UtW p^rmhSp in contravontinn the PtwTSO to 5 . 62 o£ the Motor 
%^eliic]es Art, 

C&jft* m wbich ProbiliitiQii ii Luned. 

Since bfjth ^e^t^^ 3 !rar^ unti prohibitioit hftvc th.c samt object in view^ 
vk., th^ prevenLiou of usorjpaclon of jiimdirtion by jadkcial and cinast- 
judicial botHes, tbo primtxy difference Letweeti lltc two writs bein^ as 
lo the stage at which the writ U a™lable^ it tollowsi that the grounds 
oik whkh prhotblfioii will issue are the same on which certi^ari will 
s^ne [if the Petitiontr comes to court after ttic tribunal has already 
mode the order withnat jurisdiciioH). TJius^ proliibiiiou will issue to 
prevent the tribunal from proceciJin^ furtlier, when the iribunal-== 

proceeds tP ect witbont or iti excess of 

Eh) proceeds to act m siolatlqn of the rules of nuiural justice ;* 

|cj proceeds to act under a law which is itself idtru vires ot nU' 
CouAtilnlkinaL* 

Efift proctreds to net ifioto fid^^ having a personal interest La the 
cause.* 

Limits bo ihc wpl of Pmhibitioii. 

Ir Prohibition will lie only against judicial or quasl-judkinl pri^- 
oeedings and not against the cxerci.%" of legislative or executive 
functions, or Hgainst privxdc persons* or r&sociatious/ In, shorty a writ 
of Pyohibxtipn is available only ngaiinst sneh Dnthotitie& as are ameti- 
abTe to the jurisdiction of ci:jtiorari. 

Z. A writ of prohibidon can be ksned isnJy so long a^k the pro¬ 
ceedings are pending before ihe ioferMr court or tribunaJ and cannot 
ijisuc after the court or iribonul Ims ceased to exist or become /unctuj 

Z ProhibitLon is not avaifablc w'here the tnferlor tribunal has 
juTisdlction but e^fCrciMS it irregularly* nr etroncoUaly.' 

ProhibitloD and cartionri, 

I'he difference lietween the scope u£ the two writs has been fully 


24. SuTuJ Mnfl V, rlitauaEfiU, A, 1SS4 S.C. M5; Mitnukihi Mills 
V. f'lJiHirtalh, Ar 1955 SrC. 13; taxing law tuftrn i-fre^ [Prarr Lai v. 
St4fif 0/ FupiiFah, A. 1956 S C. 6S*]. 

35/ ticri .Vunjyflpi V- A. 1959 Pat. 2^S. 

1. Kanim Singh v. CnJlodfid«^ A. 10$I Simla 171. 

2. AfairoJt Chami v. ATunici^f Couiurff. 19&I Raj. 139. 

3 ; Sales rax 0^«r v. Rndft Prakash, (195$) 1 S.O.H. 243; CVinnir. 
V LakiKmindra, S.C.R. 1006. 

4 . ./Iffolic Eogfuseripig Cq. V, Aehhru Rdtrlj. A. I&5i7 All. 74C. 

5. //tMijrfruMj? PcmJtfPliE: f'pr^w. v, HHaldas^ A. 1951 Bom. 156, 

5. Ibrahim V. A. r IKorfters^ UnioMi. A. 1955 Cal. 1^, 

7. Hari Vishnu V. Sytd, li956) 1 5,CR, 1104 iU^L 

ft. j\oreivtfna V, l.T.O., A, 3969 S.C. 213 (219). 

9, .f/g/ian CofUTTrereiaS Co. v. ffnaou 0 / India, A. 1953 Funj, ZiSr 
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explaiint^tl ty ific Sopmile Court tn v. 0 ^ 

lollwA protibiiiun aod certiorari haii: for object tlit.- 

rtiiraiaHig nf interior Kiirts or irlbunnls from exceeding tlieir jn:^- 
diclion ibnil tliev conid be Issued not Iiitrely io conrts but to nil atitbo- 
riiies cxErci^tag jndiciaJ oar qua-si-judicinl funchons. Bui there is one 
fundami^nt.'il dislinctlnu between thts two wribi: Tliey ate ipued at 
dliereot stages of tlie proceedings. When an inferior 
/(Jr Jifiirtrig a mutter over whieh it Ims no jurisdiction ^ the penioii 
afia^ll^^l: whoui the proceedings Joe taken con niw.;e the court 

fcH^ a wist of proliibaion, ond oit tliat, an urder will tiie 

InfeTior court from contipning tile proceediugitv. On tlie otlicr lla^, 
if the court hears that cause or niaUer and ^ dwision, the mrty 

nugrteted wonkl to move the soperior court for a ^nt ot cer 

and on that en order will be made quosMtig the decision on the 
Dn>und of want of jurisiliction. - t ' ■ ^ 

2- It might bappett i\ia\ in a proceeding bchifO an mfenor ™nn 
a decision migtlt have h«n pa^d whkh da^i twi rOiM^^ffldy disp^ 
of Lite matter, in which case it might be n^ssarjp to apply ha(Vi for 
cerlioran and prijhibitiott—certlomri for quashing what had been d^denl 
and prohibition for arresting the further continuance the pi^edtng^ 
3 \\Tiere a decision lias been giveu, prohibition will rwt lie nfllesa 
there ore pending proceedngs for fti/urrciMm* of that decision or pro¬ 
ceedings (inseqneiitial on the decisiion. the contnmance of which nia% 
!«. Bui if ihETu are no such proceedings pending. H toe 


ii'nTohibited. 'Bui i! ihEru are no such poceedmgs penning, n ls too 
late to issue prohibilioii and ctrtwrarl is the proper remedy to resort to. 

Whether joint pelJtiaa U«i+ 

When the right who&e violation is nhegetl is an individnaS right 
0 ^ each of several persons, lliey musl lioii^i «paraie applii^timis fW 
Prohibition, even thongli the proceeding sought to be rostrauwd N 
the 5 %inic, e,g-H a procteding relating to the -same indui^trial dtspntc 
before an Indpstrial Tribuind " 

|.f ui QifdoT flf Fi^lublhfln.. 

1 tlJC nlijflCl ‘Jf PnjIliWtiolt beina l» prevent an rafe™r tribunal 
froiii n^surping jnri-;ilicHoii whlcli dpes iwt belong to il Die wnl will 

issue ro wr«l mete eirot. or imstoUntiM 111 the eXMClse of 
flfi^ietiou In other words, ^bere ibe mtotial lias aHtlioriti t<, c|o 
{he act hut tilt maimer of clolllj; it 13 errrjueous ,jf tinprolier, till- 
writ will not lie- This is «hal fs nicaiil by suyins thiil ilic writ of 
PrtVhibitioti cannot be u-sed to rer« the purposes of an appeal.’ 

2 Where the proccediflg.-? of the inferlur tnbueial ore partly within 
and parllv leltliont iti jurisdictkiii. prohibits will lie only against 
lining w-lint is e^tesa of its inrisflictioai. 

Cast, in a pn»c«JlHS ProhiblDoo. ^ScC nmler CfDtorarf, fOfl 

certiorari 

Certiarui, .lalure of, 

n^enrver SUV botlv of pet.'Wns (ol bai'ing legal alltliority, jl’t to 
.letermine i|uestioni affecting Hglits Of -ii^ccts and fc) havitig tbe duty 
,o act judicially. fd| act in es:«ss of tbeir legal authority, «rfiomrf 

in Ff-shiiK "v Sysd 1 S.C-R. 1104^ 

I ^mpalUl SiaU of Il9&7| 2 M.L.J. M; Wa/u of 

V. of Madras, (1GS7) 2 SLLJ Ha 

12 Afithan Larnmcrcial Co. i, Ibrlan of hidia^ A. 1953 Funj. 22=. 

13 ' 5 ^'^iifaiirtir V CoUfiitor of A, I9M S.C. 845 r^S5^. 
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iDay i§^iic,‘ to remove ttie proceedings from surfi bq^ly to tli-e High 
CodrL and to o deciiiioi] tUai goes bcyonLl jud^liction. 

The o-bject of this writ is to keep the eserci&e oi powers by judicial 
{ind quasi-judicial tribunals witiiin the liiDiis oi the jurisdlclLDu as-^igucii 
to them hy law add to thcni from actiug iu exeesfi of their 

authority.'^ 

CudditiDaji acccuHiry for iiJixing Cedniorari. 

When Einy body oE persoeiB (fl) having legEil auilUTrityH th} m 
determine questions akering rights of subjects^ (e) having the duty to 
act judkially, (d) act in excess of liicir legal autborityp—a w-xit of 
ccrtifffr'arl may isaae. Unless aU these cmiditkoiis are satisilcd> mere 
inconveiiieuce or absence of other remedy diOf^ not create a right to 
eerWorarf/ 

r. The Itibunal mus£ have Icjfai aatfc;diiiy^ — Cer^mrarf does not issue 
where the proceedings of the inferior tnbunal arc not merely voidable 
but are absolntely null ^ud void^ for in swch a casCp no benedt wilt »rise 
from the is&ae of the writ, {a) where an altogelhcr uoamhurLsed 

pi-i>iun Jms piir&fjirted to act tn a judkiul capacity ^ or wlicte the 
proceedings at the Lribonal have already become vnid by the operation of 
u statute. 

The ubject ol terf/drurf end prohibit ion is to restrain u tribanol 
by low from psurpiitg a jufisdictaon which has nut been 
codferrctl by the Legislature- When a person or hotly of persons has 
nr^ legal authnrit_v lo act as u iribunaL its acts are void uh fuitio end 
liiese need not be quashed by 

11, The lribfina\ must hflua tlw duty^ (a act /ud^thifly,—The writ 
of «ftfornrf docs not ifisue against e-™ntive arts or even mimsterial 
acts of a judicial anthority. It is issued only if tlie act done by the 
inferior bodv or outhorjiy is u "judScinV acL which term included the 
concept of a ^quast-judicial' act/ Cerfforarf is not available against; 
administrative orders,* 

HI The judicial or qnnsi-jndtciol authority must act (a) without 
or in excess of jurisdiction; or {6} in ^^oiitmvendon of the rules of natural 
ju^ticcp or {c) commit an error apparent on the face of the record* 

In order that ccrflvrari may licp the tribunal mnst have actid 
without jurisdiction or in excess of the jurisdictioii conferred ntxjn it 
by law/ Defect ol jurisdiclion must be distinguished from delect fo 
mere procedure, {M to wdien a tribunal may be said to act wiihout 
or in excess of jurisdiction^ see under next caption, p. 403* 

(A) Onre nil order is made by a tribunal without jurisdidioTi, that 
order becomes liable to the writ juri^iction of the Court, even though 
the decision of the iriburml requires tlac section of a higher authority 
who mfly Hot be amenable to ^c wTit jurisdiction. Where the respon- 
Sibil ity for the passing of a partimlar kind of order is by ^tatnle vested 
in ■! speeified nutliority but such an order was paired by o di^crent 
autfiorityp the fad tliat the proper apiwllatc authority aJlirincd the 
original Older does not cure the invalidity thereof.' 

(B) Oil the other hand — 


1. ^rav. 0/ Bom&Uy y, (l9^Sf) C.C. 18& - (ISMl 

s.e.R. 

2, BAarof Fa Fife v- Em/'roycej of Bharol Baukp SC.ft. +S& 

{5iS). 

3^ Union of Tt^orjfefiifn v, R. S. N, Co^, A. 1951 Assam Sb. 

4. dfsft. CiiUfctor V, SiJVTti/tFtij/f, {1952) 56 C.W.H, 45^- 

5, of Bihar w Ganguly, A, 1^ S.C, 1018 (fdaa), 

6r iff Fopnbay v. Kliasabiflj, S.C.R, 821. 

7, Romchandra V, ^flHJtartlmfFra, (19S85 S.C.A, 635 {661), 

26 
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1 . When 5 Jst inferior critiimBl hm jitfisdktwn to dedek tlie mlLttc^:^ 
ccrtforori will nnt issae^ tbouBb— , . , , 

(f> there k OP rifibt ol appeal or other remedy agaiitat the urder 

complained ofj* , . ^ -j i ^ 

{h) thpro will be inconvemente to the party aggrieved 

fCTt^orarl fj iJiUfd;* - ^ ^ i 

(In) the finding of the ixihimaS be erroiperoj lo faet, or the Lnbiiiial 
has acted sridioHt sufEcient eviderw flr has aij^irccted itself m con- 
■iiderinjf tlie evidence i or tins admiHed legal evidence or rejected lesal 
widenw or has raisconsttued a atatpte-’ la other words, certltirari 
does aot lie for aa eiToneoiis decision in lespeet of a matter which is 
within the iBristlietion of the inferior tribunal atilcss such erroneous 
decision relates to anytljiae cotioltrai. an erroneoas deasum upon 
wLith miirht adect inrisdirtion,'* and the ttntntc does not conler upon 
the tribuiial final jurisdiction to decide such questton. winch is techni¬ 
cally known aa a 'jiirisdictlanHl’ question* 

The Court issuing a writ of cfiritorarf arts in a ja^finriiflry and not 
amMllate jurisdiction." In cosea oi mere crroneotis decision withm 
jirisdk^iou, remedy lies only under the procedure pre^^d by tl« 
law for setting matters right.'* Acting under art* 22^ the Hi^h Court 
caaiiot convert itself onto s court of appeal. Hcom, it cannot mtederu 
^ a finding of fact, unless it is shown to be whoify tmsupported by 

(n) On the same principle, f«rtf«wri wlU not issue m eorrert a 
mere error of law," esreept where is an 'error apparent on the record','* 
which mcniii that ia) riierv mast be somethiug mote than a mere error; 
ib> such error must be 'appatent on the face of the record. tAa to 
when an error tnay I* said to be 'apparent on the face of the record’, 
see post']. 

2 hut even where the trihunul liaa acted wiihin its jurisdiction, 
tefrinron will lie iu tlie following cases of complete j«st«:e : 

[ill UTietf the deEtrrtjilWllkni la nmved at iwaJa 
tfr) Wlicn; the order nl the iiiferi«>r trlhniial Jtas been obtatncl by 

frsiDd, cijlIuBkn or LwroptionJ* * , * . - . 

{*) WVitre the tribunal hM acted contrart to the principles of 
nalDml adjndgSiig A per&on guilty without giving him 

Dpportltllity ni J^Kinn; 

idj \Vlim there is an error apparent on the face of the record.*^ 
IV Thi (ritatjtfi u-hnsi order it sought tn bt quoihfd mjjjl fee 
inferior to ike Courl'^ whkh cefUorari ha^ bren dpfytUd 

No Court can iiSdc c^T^fflrarj to quasli an order made by ilsetf or a 
CoQfl'* of equal status or co-onliiiate junsdichon or agaiti^i an imlepen- 
dcxiL trihuiial. ike lyime reason ^ a High CotirL emmot l-yiue a wnt 
of «rfror 43 rl agodu^t itself on it* admmifltrativt Side, to qnaili an 
order of refni^al to eurolt iJic Petitiouer aa an Advocate/* 

s Pfliu cf B(?-iwbciy Vr fChu-jflhfaSj (1950J b.C-R. 62ts 
O ffori V SfVeti -‘Ihirtfliiij [IS55) I brC.R,. tE04, 

to PiifTv To V contmertfal Employeti^ Atsocn.. f|952) S.C.R. 
519 ; EbraUlm \\ Custodian of Evacutr Properly, (19521 S.C.Rs e9& 


(702). 

11. 

12. 
O. 
H. 
1* 

17. 

IB. 


V€eTapp\l V. Ratnaw« (1:95 l2) S.C.R. 5&?. 

O C Works V. Slote of kofaslhan, h. S.C. 2^4 

Halahury. HailBhnm Ed.p VoL TX, para im. 

Bosapi^a V. Piagappa, {19S5) I S.C.R.. 250. 

Mohasinali v. Stole of BtnniNiy, A. 1951 Bom, 303, 

Asstt CoUtetor v. Soorajm^lK (1^ SO CeW,N. 452 i46S), 
jattardhan o. State of Hyderabad, (1951) S.CRs 344. 

In rc Pobal A. 19^ Pat^ 309. 
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But tht Kxciae Appellate Acilhority under tlie Kasl Benppil a^d 
Assatd KJtthc Aci> l9lft li nflt a tribnqal nf <Q-QrdiiLfllc juriedjctfon 
witli the High Conrt iar the pit will purpose, even thoufjh the litglieat 
appellate power;:i asi regards revenue caws are vested m him,** 

V, TH^ tribunal wiwf^ order w ^{mght to be ^i^aiPied or ihr nidho- 
fiiy from. cuilody ih4 record li atiUd for, niu^i be Kdihlii f!ic 

/ II diet I Oft o/ (lie Courts — Die Tribnaal whose order is sunght 

to bo quashed niiist be sibiai^ Within the jurisdiction of the High 
Court before whom ceriiofOri is sought-** 

But the etcUtence of the TrlbiintU at tlie dote of isi^nc of e^r/lororf 
Is not esaential. The fact that a tTihmiial has become fuHciut officio 
is no bar to llie issue ol cortioraii lo quash duti^cK]. The writ baiiig 
against the ret^ordj, it can be issued to ivhuSf^ever lias the rastody 
thereof, ” 

But the writ cannot issue if the perwm who has the cus^lody o£ 
the record is outside the jnrisdictoil of tlie High Court,*’ ThuS^ alter 
the Lsbour ^Appehate Tribunal al Luclttiow has lieen slioIisihLfl and 
the records rentoved to Boniboy l3ie llsgli Court of Allatiabad raujiofc 
issue certioraTi lo quash a dcrisieui of that Tribunal.”' 

On the nther hond^ i( the pexsan in whose custody the record iSj. 
being within the Jurisdiclion of the Conrti hua been named in the 
petiiion, it cannot be defeated on the gmumi that the present in- 
cnml^ent of the ofEee which issiwd the order complnincd of lias not 
been implended la the petition.^ 

Ccjtiormri on ooiu^tutioiLal ^yottaA%. 

In india^ ceHforari available ugaintHt a qnasi-jndiciat decisLon Pit 
additional grotind Hint tile decision is onconstitotional, 

(i) Where the decision offends a fundameutal right.'* 

(11} Where the law which gives jprUdirtian to ibe trlhuni^l is an' 
cQii5titnik>fini,“ 

When doe* a tHhaiul met ¥ritlieut or in eieoii of jurudietioa. 

Want of jnrisdictioti may arise in any uf the following wayfi— 

(0 may prise from the nnltire ol the £iib|ect-matter, eo that the 
inferior court or tritmnal might_ not have authority to enter on the 
inquiry or upon some part of it.^ 

fUustratknu. 

Tlie Gauhnti University Act demU w'itli the offices of Heacher* and 
'Principar aa Be|iariUe capacities and era powers the University to inter¬ 
fere with the action tahen by llte Governing Body of a College against 
a * teacher^ and not u " PtiCLCi pal*'. The Governing Ik^y ol a College dis¬ 
missed a person whq held the ri^c^ of t'rincipil as well an a Professor 
of Mathematics, and this order woa reversed by the University. Held^ 
that the order of the University wo-s without jnriEdicrtiaii in so far aa it 
interfered with the dismissal ol the person from the office of Principal 
and mupit he Mt aside/ 


1!>, jVeu^Fidra v, Coiamr,, A, ISISS S,C, m (4971: (IflS&li S C,R, 

20, Haihid V. f, T, Coitiiini.. (1054} S,C-R, 73R. 

23, Hori Vishmi V, Syed Ahmed^ (1955) I ^.CR, IhH, 

22 JJlwteajff v, Naqui, A. 1956 Pal, 257 

23. K. S. ^ Co. y. Textile MUi Union, 3958 .All, 80 t84}, 

24. Bidl Supply CO. v, Unm of htdio. A, 3956 S.C, 4^^ 

25. Heufspopen y. Union of India, A, 1953 S.C- ^*73 
i&m; 64J), 

t, Ebtohint V. Ctalcdian of Evixcnee Property, (1952) S.C. ^ {705)^ 
2. K. Chaudliuri v, DuUo GnpU, A, 19^ S.C, 722- 



404 


anoKiriCK of ltoia 


[Art 22^ 


It may aris^ fittm tbc abd^ucc uf snipc cs^ntt&l pf^ltinjuBiy or 
npucL tLe e:K ismiiicc of 5omc iRcia collattral to th? actiaaJ matti^r wlilcb 
the Conrt has Eo try aod which are conditionb precedent to the a;^u.iMp- 
lion nf jnn^ktfon by it-* 


ration. 

Ar Iiidti^triiil Tribntiiil h4i3 no jnrtiidktkm unless the dispute referred 
to it is really on ^indnsthal dls^te'.* The determinotiqii cf the Gorem- 
uient nr ai the Tribnnal op lliis tjileSLion cappqt |»e hnol. 

(Wft The general mle is that a trihntial cannot give itself jarisdic- 
tion by wrongly deciding fntis the esUteace uf which is csi-^ential for 
the a^bUJiLptiuii of jansdictioii by L|ie tribunal. Hat En the appHcalton 
uE this mle> a disLinctloii is to be made by two elasseA of tribunals which 
may- be treaied by the I^gUluture 2 

The I^e^slatajc may say that the tribiinal sliall have jurisdic¬ 
tion to decide a cause nr mat ter only if a certflEu State af facts is bhowu 
to the tribnnul to escistk bat not oiherviTse, la such a case, il is not 
fctf the tribunal coiidnsively to detenaine whether that state ot facts 
exists, rf the tribunal exerctMS the jurisdiction witijont the eKisicuce 
of dint state of facts, its decision of tlie cause or matter wEU l^e withont 
jnrisdicliou and wilt be qnflsbed by rcrliorari.^- ^ 

The jurisdiction of the Industrhil Tribaual under s- 33A of the 
Industrial Disputes i.\et, 1947 depends apon ihc exi^atence of the condU- 
tjons nieution^ In that sectiopA^ Sfujilarly^ the question whether the 
employees before the tribunal are 'wwkmcn' within the meaning of the 
Industrial Dtspntes Act Is a jurisdictional issne, the finding on whicli 
ia open to sardtiny in a writ of ceriioiuri/K ■ 

(h) The l<e^slatare may confer on the inferior conn or tribunal 
also the jnrtadiction to determine whether the preliiyimiTy' state of facd^ 
emstSr In such a case, the decision of die tribunal cannot he cliDllenged 
on the ground that tlic preJiminary state of facts did nol^ ip faetj 
exist. This caw is, thus, an esceptiou to the rule that a tribunal can¬ 
not give its jnrisdicritjn by wTungly deciding certain facta.*-* 


fnii^trud-i^P^. 

I. The Bihar i^nitdings* Lease EReut and Rvietiott] CoptroL Act 
lUl) of 3947, sets up a pompkte machmery for eviction of a tenant on 
certain grounds,, including nou-payinent of rent, and makes the decision 
of the Controller fiml, subject only to appeal ti> the Coumifssioner- 
The Act empowers the Controller to determine whelher or not there has 
been non-poynicnt of rent, and, upon that finding, to order eriction 
of the tenant, fields that the impugned Act confera npp the Controller 
fiiMl jnrisdirtloa to determine Uie preliminary ques^tion whether there 
has hecu non-pnynient of rent, as well 03 the filial question of eviction 


3. Nemipapefs Lfd, v. /ndu^fri«f Tribnnuf, A. S.C. 33£ (SJ9J 

4. fjbmiffm V. Cuiti>dfan Cftursl, |lf5^2-S41 2 C.C. 40® (477 L 

5. Ramati R^man 5lafa Afadroj, A. 1956 S.C\ (iffS), 

6. Pn?dncfi r. RukmajK A, I9&5 S.Q. 253. 

7. Bata Shan Cp. n. Aff ifaJau. A, 1956 Pat, 518 |52,FL 

8- Cf, Matiamshifa Sugar Affils v. 5faff 0 / ^mtay^ A. IRSl S.C^ 
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so EiMt hh decsiou cannot be chQltenged in the Courts on tbe ground 
that the pinclimiiJiiry ^uefttido has been wrongly decided/ 

3. S. 63A of the Motor Vehicles Actj 1939, amended in Miidra*, 
provides that "the Smte Governmetit may, of ils awn mcilion ar on 
application mode to it, call for the records of any order passed or pro¬ 
ceedings tulcen under this Chapter b^' any oathority or officer suborli- 
ruite to it, for the purpose of satisfying itself as to the lcgaI]t 3 ^, regu¬ 
larity or propriety of sech order or proceedings and after ei^aniiiuiig 
snob records, niay pass snch order In reJtreiicc tliereto ns it ihin^ 
fit/’ Held, that in enacting tbia section, the Legislatute clearly in* 
tended that the State Govemnjent was to decide tlie issue &s to whciliiT 
onv order to question was illegal, irrcgnlar or improper nnd then pass 
snch order as ft thought ht. Hence, it would not be open to a Court 
nxerciaing rcrliffrarl to xntervene merely because it might be of the 
opinion that the view tahcn by the State Government as to the impro¬ 
priety o£ the order was erxQneons/" 

3. S, 5 of the Bombay Land Requisition Act, 1943, which empowera 
tlie State Qoveriiment to requisition a premises wldcb has reuiDined vacanb 
for a particular period provides that the declaraiion of such vacancy 
by the State Goveruiuent, after such enQuiry as it deems tit, sholl 
’eoncInsLve evidence" o£ the fact of vacancy. the lindng of lb? 

Stole of Govern uient on the question of ^Ticancy cannot be challenged 
in a proceeding for because the Legii^lntore hod conferred 

final power upon the Goverument m dctcnninc this questioii/" 

(iv) UTierc a tribunal purports to e3^c^cise a power not given to it 
by the fitatnlc which created its jurisdiction,'* or eicercisei the power in 
disregard of the couditbns laid down by the statute for its esercisc,” 

1. Where a Regbnal Tmnsport Authority refuses a permit on co®- 
sidcriitious CKtraneous to b, 47 of the Motor Vehicles Act, his order ii 
without j uri&dicttoii. 

2, Under tile Industrial Disputes Act, I&47, an IndUBtriat TrihuillLl 
hiks been giveu power, when n dispute uriscst to &cc wheilicr the ttr- 
mination ol' service of d workman is jugtified and to give appropriate 
rtlief. In exerciEtc of this power, however, the Tribuiml cannot Kit us 
a court of appeal and substitute its own judgment for that of the 
management, ft can interfere where the maiiageiuent is guilty of 
(ij w^nnt of good faith; Ifi? lictiinisatipn or unfair labonr practice; 
{fil> u basic error or violation of a principle of natural justice; or 
fft'> when on the material b, the Sndng of the nLanagenient k com¬ 
pletely baseless or neivETse/^^* 

It IS to b^ noted in this connection thnt— 

Wlien u atatTiie creates an appellate court or tribunal, without 
limiting tts jarisdiction by providing that the exercise of ita powers 
will depend on any partictilar sLate of facts"* or on particular groands,“ 
the powers of the Apellate Trihuiial would be conj^teusive trith those 
of the primary authority, so that it may not only qaash the orders of 


Erij Rafv ShsiP & Bros., (IPSI) f^.C.R, US. A 19S1 S C- US. 

JO. Raman Raman v, Slifif o/ .\tadras, 1956 8.C, 4ffca 

II, [Mavalt u. Bictie n/ RonrbuVp A. IH57 S-C. 52T 

\2. N^g^tndra v, Commr.. A. S.C. 593 : fl»59j S.C.R. 1340. 

13, Warn Vr SiaU 0 f Bihar, A. t™ Pat. 73, 

14 . Indian irfm & nStrfi Co. v. Their iVorktFrrja, A. E3d 

{13^1. 

XB. Metejizie a- Co. v Us (1958) S.C- W ^ 5W/57]. 

T6. /ThraJtfin v, Ctrst^Fd^un (1962) S.C/Ri- 09^ t,Tf}4), 
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the ^riiiu^ anthorjty_ on tlie grouud of perversitjr or itlegaiiiy bat 

siil39tittite its own d-ecisiacL on tlie miitter befom xh^ pnniary Auilierity, 
Entkj^l^ i>i CcmrSCi to tlie relevant proirisiDiis of the iaw.^^ 

(;■! When the tnbiuial js pot properly constttutedj it hgjt no juris¬ 
diction to hear the naatterr*^ 

\Miere the ]aw which glvefi jarisdktioia to the tiibannl is itself 
voidp there is an obvlocs absence of judMictkm.^" 

When the queition ol junsdiGrtinn iboold be areieii^ 

When a qnestioii of want of jm-bdiction of the inferior tribnaal 
LS one of law uid goes to the root of the matterp**' it may be rnb^ 
for the Srst time in an applicadan under Art 2^. 

But n’liere it is a mixed question of fact nnd law^ or the qnestibii 
law depends upon proof of facts, the High Court wcmld not allow 
it to be raised in a preceding under x^it. unless it had beep raftvo^ 
before the inferior tribnnal itscif," or be dm show that he wm® ntiawart 
of those facts when the matter was before the inferior tribanaL** 

Whether m bribliniJ cwi rwiew Itj own en2er». 

The general rule is that a qnasi-jndirial tribunal becomes furictui 
ojfitio as acKKJ as it makes a decision relating to a pariicnlar matter. 
It cannotp therefore^ review Sts decision,, unless ao empawered by 

fftptnte."^ 

This does not mcau that it Is powerless to rectify its own mLitnJcca, 
oi^erltxsking a change in the law which had taken pkee before its 
decision.” 

Wli«t » IPI 'etror appamit oa the face of the ^eeaFd^ 

b lATicn the decision of nn inferior tribupal is vitiated by an error 
'apparent on the face of tJie record/ it is liable to be ^ino^bed by 
ccriUyrmJ* even though the Court may bav^ acted wiiiiin its jnrLfi- 
did! on." 

2. Mirror \ In this con Lest p means ^error of Wlicre the 

Tribanai states on the face of the order tbe grounds on which they 
made it and it appears that in law these grounds were not gueb us to 
warrant the deciskm to which thty had cointp f^rfromri would i±.aqe to 
qnnsh the decisloiir” 

An 'ertor of fact' apparent on the fneo of the rec^^rd mav be a 
groDTid for review under O. 47, r* 1 of the C- P. CtMle but not lor inter¬ 
ference by means of ccriforari, however ijross the error may l>r.^ 

4. Interference on the gronitd of error apparent on the face of 
the record is an eiceptiop to the rale that^ in esefeising its powitr to 
issue ccTtfifrati, the CQurt cannot act as a court of appeal. This does 
not menn^ however, that in exerctse of this power, the Court issuing 
csfiforarl can interfere sn cose of every error of taw whici could be 


r7. Slate o/ Rajasthan Vr Meivar S.C,R. 1129. 

18, Aa^aJiniundry E. S, C v. 5^ofc o/ dfidiTifn, (19541 S.C.R 779 

19, Bhagiraihi v. 7Jitf SlaU. A. I95S All. 113 (F.B,). 

30+ Panttola^ v. Union of India^ A. 1957 S-C. 397 (f/Z): MoHat (al 
V. Prtm Chand. A, 1957 S.C. 425 ^ U^l] S.C.R, 575. 

2K Cof-ukan v. C- T. Boards .A, 195S Ker. 341 r.J49l: Gnudlii'- 
nPgar fif, T. Society v. State of Bombay^ a. 19*4 Eom. S02 
52. Ramnath v. S. T, A.. 1957 Pat. 117. 

23. Skib Frojdd v. Slate of TF. iS.. (1953) 63 C.W.N. 83, 

24. Harf v. Ahmad, fl955) t S.C^R. ItCH 

25. .VagfHdrB V. CcKmmr,, A. IS55 S.C. 
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coTTJjctcd bv A court of appeal-" The purpose of ceWiisrari on the 
of error apparent on ihc face of the record U to detcnnine^ un 
nn exam Ena tion of the record, whether tJis iafetior tribunal has not 
pfocceded lU accortiance witJi the eistiiKciJ: requireinenta of tlie taw 
which !t wai^ lu^nt to admLiiialeT.*^ 

XhoB, . . , 

{A} The Court will not, bj ecTiioran, interfere with— 

(oj Mere formfll or technicai errors, eveti though of low," errors 
in nppredation of dcciiiiaejitiLiy evidence' ot errors in drawiDg inferences 
from feCtS.^ 

(b) A deckion on a qqcation of law merely because two views are 
possible on such question.' 

(JU> Bnt it will be issued where there is a patent error of inw, 
manifest on the record* whidi goes to the root of the matter, ^-g— 
Whtze it is based on a clear disregard of the proTLsiDns of law/ 
e.g., where the chaiKP laid before a Magistmte, as stated in the mfor- 
mation does not constitnto an offence punishable by the Magistrate 
or where it does not aiuonnt in law to tTie O'ffcnce of which the^ defen¬ 
dant is convicted or where an order is made which i^i unauthorised by 
the ^ding of the Magistrate / or where the impugned order is founded 
oji an. obviously wnong iulerprctatlon of a stalutOfO' provision / or where 
u material provision of law is overlootrod-* 

The error may aSso be doe to a subsequent amendment of the law, 
with retrospcciive effect/ 

It k, liowevETp not easy to define how far the Court would be 
entitled to go fua- the purpose of determining whether there has iMcn 
an -crrrrr apparent on the face of the record*/ Broadly speaking, 
ctfifo/flfi is available on the present ground only when the impugned 
order is a 'speaking orders i,Cr* an order which sih out the gri^iiudj of 
(he dedifon and it appears that the grounds so stated w'cte not such 
A& to warrant the detLaion to which the inferior Court had come/ 


6. Hence, in the majority oi caacs, an error could not be said to 
be apparent on ihe faoe of the record where it was not self-evident oo 
the face of the reconl and required iirgnment or evidence* or a long 
drawn process of rtn?wining^* to establish it* 

7. For the purpose of application of this principle, m record con¬ 
sists nf the pleadings, if any, or the document which iuittatea the pro- 
cecdiugs, and the adjadieation, hut not the evidence/" It would not 
uielude other aubsidiary records* if any, called for by the Court itself/* 

Bnt there may be cases where this test wonld break down and the 
question whether there has been an error appareitL on the face of the 
record rcual be left to be determtned on the facts of each cose/ Thus 
where the order incorporutca"* leferencc to other drscuratnts^ the Court k 


L pfim Sitigh V. Deputy CuSti^dijin Gen^rat, (1^;^ S.C.A. 24. 

2. Baluk V. Sural MunicipalUy, A. 1S53 Botn. 133. 

3. Ba^ppa v, p^agappa, (I9S5) 1 250. 

4. Cf. ff^^-fitrar y. Ishwari Prasad^ k. 15^ All. 003 (®0S)* 

5. ^anug Pam Vr fjJiinJi Lab A. 1^52 Raj. 107. 

fl, Jv'Hfawisiafl V. Trthtwah A, 1957 Eom, 1S2 fIS5>. 

7, feitJ^ahichfllflFa y, Fumhjy Dyeing Co., A. I95fi S.C. 375 
g. Hari mithnn v. Ahmad. {1955) S.C.R. ilCW : [\^A) 2 C.C. 430 
l4Sei : A- i955 S.C. 233. 

6. Tiasappa v. Nagappa. (1055) I S.C.lR. 250. 

lO- Saiyariaraydn v. AruWfJtar/uttj A, I960 S.C. 137 (f42), reyersmg 
^fQU{kaTiun v. ^aivaiiArsyart. A. 1&53 Born. 207. 

11, S. K. Duii V d.W. Me MUls. A. 1957 Cal. 514 [530}. 

12. Hahsh v. Bhikamehand^ ,A, 1954 Nag. 306. 
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Ti[>t prevented from looking intd them to detcnniHe whether there has 
been isnch on eiToe.” 

Eutuce* of 'enroe od the f*co of the record'. 

(A) In the foT towing casea^ lias been held that the order of the 
trtbnnal or authority lioi been vitiated by an cttot apparent qu tlw face 
of the tecofd : 

(i) Where the ColleciDr* in dediing an appeal aoder the Jaipnr Rent 
Control Order, eommitted c patent error in hit^rpreiinF s. l ffrl dl ot 
the Second ^b. of the Order/* 

tviiere the Collector ol Customs made an order of conliscniiuu 
and fine in lieu thereof, under s. iSj of the Sea Cmtom^ Act, E8?B, 

and it appeared on tlie face of the order that it was passed without 
taking rntci co^idnration factory which were mateiilll for imposing The 
penalty according to the statute, “ 

Mjere a tribunal acted upon an alleged admission, when tlie 
record shawa it wna only a denial/* 

ffu) Where the taking autliority evidently made an assessment on 
mere gocss-work^ without any basis whatsoever/^ 

(BY On the other liiiiid, in the following Casts it lias been held 
that there way ho error aptiarent on the lace of the record t 

{fli A petition for declaring tlie eketion of the snccesstnt candidate 
%'oid amd holding tlie Petitioner elected on the groand of irrcgnlaritv in 
comrnenciiig the polling al a centre half an honr later than' the 
scheduled time and of corrupt practice on the part of ttie sDcccsaful 
candidate, was allowed £>n both grounds. In an applicatiou for ccrltofaK, 
it was urgud that the finding that the result of the election wa-i 
ni.xterially affected by reason of the late eommencement of the polling 
TfyU^ vitiated by an error apparent cm the fade of the reecrd ^W;^ymndl as 
it wa'j pure Surmise fiio long as the exact number cf voters who went 
away owing to the late commencement end the number of those unt of 
such persons who would have verted for the Petitioner, were not known, 
f/fidp Uiflt if the Tribunal hud dcckired the Petitioner to be the iluly 
elected candidate nierely upoa the view that he would have got more 
votey than the successhil camlidste had the polling commenced in due 
time, there would, obviously, have been nn error apparent Ctt the face 
of tJ:e record. Bnt tire Tribnunl, in fact, cnu&ideiS the fact of Inte 
eommeneement only eu. cine oE the ciccnmstaisces in coniing to a deter- 
nrhiulion, under &. 100 O) of tlie Representation of the Peolc .Act* 
1051 aji to whether the violation of the Slaildtor>- mle materially affected 
the resnli of the election, and the declaration in favour of the Petitfemer 
specifically rested on the finding that the Petitioner could have secured 
the majority of votes hut for the corrupt practice of the respondent 
There was no error of law apparent on the foce of the record in iJ]is 
lottcr finding which the Tribunal was competes I to make ander tlic 
low^^* 

The Bombay Kevcuuc Tribunal rejected a landlord's fipplkation 
for possession on the group that a previous notice required by s H of 
the Roniiwiy Tenutity not! AgrccnUurat Lauda Act, had" not been 

giren. The order was challenged as l>eing vitiated by an error of law. 


13. /IbfltfJndra v, Afuffumdar* A. IS56 Cnl, 273 (2751 FB 

14. Nam^am \\ Chinsm, A. 1^ Raj, 107 ah^ Warrtfboi 

V, Tobfn, A. 1D53 Nag. 16. 

15- Jvvfelt OrUnl Line v, Jssflt, A. 1953 Cat. 237, 

16. HarikUkcn v. Ropnciliandro, A. 1333 Hvder, 55, 

A* IMS S,c. 65 ; i?jjjuhLS4f r 

Jijjff of JJfIrtfr, A, (957 S.C. 910. * 

15. Mfap[>a V, Sagappa, A. 1954 E.C. 4+0. 
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Tlie Supreme C<spjt refused cefiforar/, bDldinir that the que^lioit whettier 
fiticll notice WOl'^Jd Nr required in the fsitts of the ease ^as a cantroVersiol 
one and rtKiuirttl ar^nients to establish the errar^ if any. There mi^ht 
hayc liecn *-rTdneou.*: decision OH n pt>ini of law, but it was 
oc Elie face of the leeotd.*' 

VioUtiet] of the PriocipLet of NAtaret Ju^tiee, 

1. Ceritottiff will lie where a judicial qt quasi-judicial authority 
lias vioiated the priscijsles of natural justice even titongh the authority 
lies acted wllbin it& jurisdiclion. 

2. The requireniciiti of natural justice vary with tlie varying ODiLStH 
Lution of ihc different qcuasi-jndEciflt nntboriticH and the stntntorj' prOvi- 
tions under which they function. Hence^ the questian whether nr not 
any rule of tmturai justice has been contravened in any particular case 
should bt decided not under any pre«€oaceived nationSp but in Qic light 
of t?:c relevant statntori;' provisions." This shanid he barne in inind 
while nppTyitig the ^^euerat principles relating to iiqtTiml justice, 

3. The broad principles of natural justice are— 

1, ‘V qu^sS-judicial anshoriti^ catinot niake any decision adverse to 
any party withoul giving him an effective opportunity of meeting uny 
reles'ant allegation ugamst him*^-^‘ 

This prjiicipte require^— 

(n) That every person whose civil right is aiiected utusl have a 
r^asojjpfclff niiticc of tlie ca&c he has to tneet;** 

{h|[ That he must have a reasonable opportunitT of being heard in 

bis dcfence.^^'*" 

A decision fused nn inlormaiion gathered at the Ijack of the party 
affected^ without giving him an opportunity to rebut that inforiruttioDp 
or mntetial, tg opposed to the principles of nuturfll justice,*^^ But where 
a purty, coming know that the Tnhurwil was using a documentp raised 
no obiectfon that had no opportunity of rehtiittng it, nor asked for no 
adjoumment to meet the sLatements made in the docuincut, a superior 
Court ivould not entertnin sueli objccliou at a later Stage.^ 

This principle is also violated where the quagi-judida! anthority^ 
wjtlsout exercising hia own judgment and witlioul giving the parties an 
opportunity of meeting the point of view adopted by n sut>erM>r officert 
gives Ills decision in accordance with instructions received from the 
snpertnr officer." 

But — 

t. But the duty^ to offer n rensoTiablc opportunity of being heard 
docs not include any obligation to hear a parly in person^ or by n law¬ 
yer,* Ulielher a penionaJ hearing should he given or not will depend 
on the cifcu instances of eaOh ceuic,"~“ 


l». Satyanarayan v. MaJIffear/Em, A. 196(1 S.C, 137 (N2V. 

^ .V. P. r. Co V. N. S. T. Co., S.e.R. IK. 
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S.C. 65. 

22. Abut Ai:€€Z V. of Mysore. A. 1957 Mvs. 12. 
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24. tyipa Pal y. t^nlversitv of A. 1^152 Cal. 594. 

35. Gofrardftaii v, SiaU of Bihar, A. 19^7 Pnt. 341 (J45!. 

1. CfPCtfPifl^'pa V. Stfste of Mysore^ A. 1956 33. 
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2, Theire may be excepdonal cases where <>ppi>rtniiity to be htiixd 
tarmpt be ^veii ill tile pq&lic inEeRstp before taL-iti» ^.g., 

<a) Where q building or siisiilar structure is in imnimejit dan^ oi 
colla^iag and the mnnicipdl qnUioriti.’ is obliged to pull it down imroe- 
djatcly in tJic interest of ptiblic Eafelyj or the safetv of the muuates 
of the boose.* 

ib) Where inimediate orders are necessary to meet on emergency, 
for the nuiintenance df public order.** 

U. It la of the essence of jndicial end qnasi-judiclal decisions that 
the anthoniy making such decision^ sliotiid be able to act impartiallj, 
ol>jectively and witlioDi any bins.^*-^* This principle is violated when 
the judicial nr quast-jndidal anthoriLy U interested in the cause before 
him. Such interest may be of thw kiods^ 

ia) He may have a direct connccflan with the hligali^n, without 
haying any pecuniarj^ or other prsonal interest. Thus, a Judge who is 
himself a party or has personal knowledge of the facts of a case‘* or wha 
has csnmtned hiniselE as n witness iq a cose.** shoald not hear it. 

ITiis principle is o-therwise ej^pressed as 

person must not be a judge in his own cause" or "the prose¬ 
cutor ahttll not also be the judge*’ . The word ‘proaecator’ hag been 
rather narrowly interpreted by the Supreme Court in Hari v. Dy. 
COfnmr.p^ but it has been ri^tly pointed out that the principle is not 
yblated nniess the power of making tlie order complained of is pEaced 
in the himds of the authority who InuucheB the proccediug,** \^ere 
the procredings ure initiated as well os the evidence is collected by 
the Police but the actual order of extemtnent is to be niade hy n 
Magistrate '’if Jit ho* reason to believe that such person is ILfeciy to 
engage himself fq the commission of an offence”, field, there w^as no 
denial of the above principle ol uaturul justice,^* 

The principle is not cembned to Judges but extends to uny 
vested with tiuasi-judicial functions. 


(I) The Secretary to the State Transporl DepartmEut, aa the bead 
of the Departtnenlp ia di^uallded from hearing objections of private 
operators, under the Mol or Vehicles Aetp to the sdiemes ftumed by the 
Transport l>epartTnent as the statutorv Undertaking creaitd bv tEie 

(fl) At the same time, It has been held’^ that the Mlnigter in charge 
of tJie TtaiiBport Pepurtmedt is net disriualified to hear the same objec- 
tJon.'i, on the ground ihnt while the Semtciry forms a part of the De- 
partincnt, the Alinislcr does not-* Minister Is only a tnenkber of the 
Counci* of atfqistcra whidh as a body, adviseB ifie Govemorp and a 
Minister is only rctiponsibic for the disposal of bosinefes in a pirticulur 
Depaitracnt.** 

lb} Hr mav have a pecuniary interest in the cause, tu hia personal 
(as difttiiiguislied from offietql)^ capadtj*. 

PecuniBfw inlerest, howrvcr, fimiill^ wOald wholly dfsciunt^fr 
son from acting OS n jadge-^^ 


0. dpy Kttmar V, C^porailmt, A. |&56 Cat 4ll 

10. V, .Slaif, A. 19!?e Bom. 300 

11. Mapjok Lai \\ Prem Chawd, A. 1957 S,C. 425 

12. Cf. C3p VoL Ip pp. tOM. * 

13. Hutpvtihcid V. iSTie^? Pyat^ 3 I.A. 259 

14. AXoff Lai V. SiaU. A. 1^1 All. 257 (F.Bd, 

15. ffarj V, Dy, Commr., A. l(9n€ 6.C- 559 (JffT]. 

IS. Nagfswararao v. SMe of A.P., A. 1959 S.C, I37fl imS\ 
t7. Nagc^ara v. d. P. S. R. f. Corpn.^ A ]959 305 (JW> 
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(c) UyeiT where tliere is no pecufliary inbcrcstj a Judgfe moy 
a pers&ttai hijta towflrtli n p*iiTy owiciji to relutscins^hip ami the like nr 
fee may be personalEy liosLiEc ta a party ns a resnlE of events happening 
dtber before or Jnrin^ lEic iriiil. The caasen wbicL irtny lead to pcRiOBal 
bias eamioi be cxhaiist^*d. Put ifee facts constituting personal bta^ miisc 
be jiJJeged and prored to ttie hik.^^-^ 

in cases, id) and tbl the Judge absoIutcEy disqualifiedi where 
bias .is allegedf it bKoines to consider wlictfeer thi^rt is m reasonabte 
ground for a^ntnitig the possibility of a bias and whether it is likely to 
prodnce in the minds of the lEtigant or the ^Jdblic Ot large a r^&anable 
donbl about the fairness of the adrniulStrutio£l ot justice. But even in 
ease: the test is not wEietfier in fact a bias ftsj aff^dtd the jud^pnent; 

the test is whatlicr a litigant could reasonably apprehend that n bias 
attributable ta a member of the tribunal msgftf have &p^rated Against liim 
tB the final decision of the Tribnnal.?'** The test is a 'real HkcUh<jQd* of 
operative prejndtee^ conscious or onconsdotifi."“"“ 

ffitisfmEfott. 

The appellant, an Advocate,, was the Pleader for the applicant in 
a 5 p ha (CTr P, C.J proceeding, white C wqf engaged on behslf of the 
opposite part>\ A ^r Cotutdl Tribunal was appointed to inquire into 
an alleged ini&eonduct of the appelLant arising out of the s. \45 pro* 
ceedkg and C was appointed Chairman of Uiat TributLaJ, that 

the appellant was eutitW to Contend that the Tdbutinl was not properly 
tronstitnted, withont achial prtjof of any prejudice on the part of C.'* 

Another lirniLat-on which comes into opetfilion where bias fas diiJ- 
tinguifdicJ from pecuniar}' interestj h olleged is the doctrine of 
^le alleged bias^ m a member of a Tribunal dciea not render the procced- 
tugs valid if it is ahown Htat the objection against the presence of the 
member In qnestiaq was not taken by the aggrieved party, at tfee esrliesl 
cpporinnitv after corning to know of the circumstances giving rise to 
the Hlleged bias and of ht^ right to chaltenge the presence of the member 
tn the TribuimL^^^ 

Where a trihojial consists of several members, bias on tlie part of 
one of the members ifl^ sufilclent to vitiate the decision.^* 

A. Though there is agreeineBt abemt the above fundamenial prin¬ 
ciples, rheire may be variatJCrti as to the detailed application of the abovir 
rules according to ihc nature of the functiana of ffifferent qnasHndiciai 
bodies and the provipions of the statutes constitnting them.” 

Wliat iiuh#A a deei^n judicial or qi;rui-judicial. 

Ta Troa*. of ftoniha^' w Khu^ialdas,-**- the majority concurred on the 
proposition that a dectsioa is judicial or quash judicial only if the law 
under which the dertsioa is ntnde, itself requires n judicial approach ; in 
otlier word.-i, the duly to act judicually nmst be kid down in the Liw 
it>elf. 

Ent Dflfi J. (aa he then was) took a wider view and di'^tingulsfeed 
between two classes of cases i iu one of them the qaasi-judiclal obliga¬ 
tion ariset^ frcin the nature of tlis di&pute and in the other it arises 
from specific statutory requirement This view, reiterated by liim, speak- 


I7a. Fenkn^OClMifaiw V. Madrtis^ A. t^7 Mad. 623 

17b. Marmmi \\ Pr^mchand. A. If>57 S.C. 425 
17c, Ehujflj] v. Onkur, A. AIL 715 

]8. V. CcH^ctar, A. 1056 Pdni. 23S, 

19. iVflnavffPifl V. 51af£ of A. P., A. ISSS A.P, (537), 

20. ^ngejnrnra; v, A. P. S, R. T, Corpn., A. IJ150 S.C, 306^ 

20u. Ptov. of Bombay v. IChujalftor^ (1950) S,C,R. 621 r A. 19^ 

S.C. 
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Ldg frit the majority In the rewnt esse of v. o/ 

U follows— 

(i) if a. statute empowerfi an ^athority^ aot bein^ a Court in the 
ordinary to decide di^pute^ arESiti|> upt of b. claim made bj one 

partv under the statute whit^ lalniin is opposed by aiiother party and 
to Mtonnine the rrspeotive Hghtg nf the coDlesting panics who 
opposed to' fetch othcr^ there Is a iU and piumfl /aefe aud in the abf^nce 
of anytbiug in the statute to the oontrarr it is the duty of the nethority 
to act judicially and the decision of the aathority is a qnasi^judiclal' 
act; and 

(fO if a stututory Qdlhority hsw power to do any act which win pre¬ 
judicially bffect the sflbject^ then althoii^h there "are not two partita 
apart from the antJiority and the content is between the authority pro¬ 
posing to do the act and the subject opting itj the final dettnninatton 
ii the authortty will yet be o quasi-judicial act provided the authority 
is required by the slalute to act judicially. 

Tn other wordSj while the presence of the two parties Ijesidcs the 
deetding^ authority wiEl prima fade and in the absence of ativ other 
factor impose npon the authority the duty to act judicially, the absence 
of two such parties is not deefsiyc in inking the act of the aathorifcy 
ont of the category of qn^jsi-iudicEol act if the authcKrity is ucverthelesa 
teqnired by the siatnte to act judicially/^ 

(A) dj stuiufnry to aci qua^l^fui^icrfiity- 

t, ^^ether an adminiti^tTUtive authority has to function in a quast- 
judicial capacity mttsl he dcicruiincd in each case* on an e^uiioatJou 
of tlie relevant statute” 1:15 well as the rules” finamed thereunder. 

2 . }Vhcrc the authority is required by the statute to fict judicjitllyj 
the decision will be quasidndicial even though aue of the parties to tJie 
contest IS the authority himself.” 

3 . The essential elements of a judicial approach urc--^]ving an 
Opportunity to the pnrty who is affected by nn order to make a jrepre- 
scntatiDUj making some kind of inquiry, heariug aud weighing evidence, 
if any, and constderhig all the facts and circtiinsluncea bearing on the 
merits of the controversy^ before any tlecision h mude. Fresviibcd 
forms of procedure are not n«^sary to make an inquiry jodkial, pro¬ 
vided k in Coming to the decisioi^ the above wetl-rcoognised principles 
of jadicial approach are required lo be foElowcd.*^ 

4 . 'fhe esscutiat ditfcrcnce between an administrative and quasi- 

judicial act is that wdiile iu the former case, the autliority vested with 
the power to give a decision afiecting the rights of oiherSi be 

bound lo entar upon an enquiryp he is not bound to ghre a dfrfstou 
as a resulE of the enquiry^ btii may act in his dlscrctioD iu utter dis¬ 
regard of the result of the enquiry; in the latter cosep the autliority 
is bound by law to act on the facts and ctrcnmstnuoes^ na deteruimed 
ppon the inquiry^ in which a perpnu to be Bffccted Is given fall oppor¬ 
tunity lo pkee his caM before the authorityp even tliongh the decision 
of such eutitorlty, whether right or WTong, may be final and may not 
be liable to be challenged iu a court oE law.” ^ 


2h Radht^Hyam v+ Statt of J^f. P., A. I9i£g S.C. 107 aleo 

Subba Raci J. for tlio majoritv, in v. A. P. Jitait Road 

part Corpn., A. 19159 S.C- 30fl [3321 

22. Nag^ndra v, Copniur,^ A. lUSS S.C. 39S : {1958} S,C.R. 1240. 

23 . Saget:i'aTa \\ 4. P. iS', R^ T, Cor/m., ^ ^ 

24. p/ Rombity v. ATausaJdaif. (3950} S.C R 621' rC 

(I92p 195, 306. 307) t A 1050 S,C ^ ^ 

25 . AvadUesh u. of U.P^, A, 1952 All. 63. 



Art. 226 1 


SHO^tT^R COXSTITUTION OF IN^DM 


4L3 


5. att execuiivfl authoritj Ims ta form an Opifiiim abont bp 

abj<^ctivc niHticr OB .1 pKliinmar>' ia tbc exercise uf a certain 

power conferred no it^ ihc delemnnatkcn cl an objective fact and tbe 
exercise of Uie power bq^ed thereon nre olilce matters of an admini^ 
BtraELve cliaracter and c^Hlcrtiri doe^ not lie in isncll a case. Mere ohlj- 
gation to deteimine certaiu objective nmtters as a pretimmary step 
dom not malce an e.vcctitive fuiictjor. judicial, nnlesis the law Tcqu/r« 
tliodie facts to he dctcmimed * 


J/FfiTjfratFo^w, 

iO The relcraot provisional of tha ^mbey Land Requiattion Ord!]* 
nanccp 1947 wer^ as follows : 

'^3, cf i&ndr —Tf in the opinion of the P^vmcial Gonr* 

emuient it is necessary nr T^^pedient loi do so, tlic Provincial Govern- 
ment m£iy by order in wniin^ leqnisiiioii any land for any public 
porpost : 

15. PernTfr fo cfJ^afK ht/ortnaffott.—U) The Provincial Goveratnent 
may, with a vicw lo ctHTv out the purposes nf G]is Chrditiance^ by -jTdft 
require any pcr$oii to fnriiisli to such apthoriEy as may be specified in 
tlie order sttch informaiiDii in hifi possession relatsn^j to any land w'hidi 
is recfnif^fCjcned ift Is ronrinnetl under r^ulsttcia or la Intended to be 
requtsUiciiied or continued wtidcr Teqniaition/* 

Uiiii, that an order of reqniaition In exercise of the fOTCgoing 
powers was an admin Estrative ordtr^ No doubt, foefore mahing the 
Older of reqnisition ntider the Ordinance^ the Proviiiicial Govenitnetit 
had first to decide whether there, was a public purpose- But the 
inquiriEi prescribed by the Ordinance in order to ascertain whether 
tliCTo was a public purpose were only permisFsve and there was nothing 
in the Ordinance which required the rrcivincial Governmertl to pro¬ 
ceed ill the jodidisl nunner. The determination of the question as to 
the ejci^ttiuce o-f a public purpose waa, therf fore, on adminiilrative and 
not n qTiQ.d-judicia1 derision. Hence, there w&a HO scope for Gie appSi- 
(L'ltEuii a wnt uf ccrJf^flrjrr# 

fti making a rercrenco under s. TO (U of the Industrial Disputes 
Actp 1^17, Governnsent does an administrative act and the fact that 
it hfls to form in opinion as to ihe fact-aal mtistence of an indu^trinl 
dl-Fpnte as a prelitninary step to the d3schar|[c of its functinn docs riot 
mntie ii any the less administrative In character. No doubt, it will be 
open a party Hcekmjf to impuRn the resulting nw^ard to shem that 
whiit ivas referred bv the Government was ttot an ■iniJnstrial dispute 
within the mcan[ng of iht Act,* * and that, therefore, the Trilmmil had 
no innsdiction to niahe the award. Dot, if the dispute was an indus- 
trial dispute as defined in the Act. its factnal existence and the espe- 
dfenci^ of making^ a reference in the dreum stance* of a partEcular tase 
arc matterp^ entirelv for the Geverament-to dt-cide upon, and it will 
not be competent for the Court to iKjId the reference bad and quash the 
QTOcetidings for want of iurisdiction merely because there m itj 

opinion, no material beh^re the Government oa which it conld have 
cofntf to DTI Elfii^lnativ^; conclusion on these matters. 


1. State of Matiras v, 5aFfl»iV* (1^? 

2. V. Slate of .'W 

3 Snispnhcri Ltd. v. TrfhKnul, A- 19S7 S.C. 53S (5J9). 

4 In such a caee the party aKerieved may Bsk for the ivnt of 

mandamus, rvrohibition or as lijay 

cnmstanrvs (Hencat CFwfr State S 3 

3. Siaie of Madras v. ^araJlIiy^ |I953> 334 . A. 1^, h-C- 
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The pmttr of the S?tftle to make m fcXeticnce Ia to be dcterminwi 
to L{ie tlaEe on which the refertiice was made but 
the rtalt an which the nght which ift the subject matter of the dispute 

A decision h administrative when it is Idt by the I^E^blaturc 
to tJie subjective satisfuetbn of the auchoritj-.^ Though the same words 
Hiiiy have o diheruut nkcaniog according to the context in which they 
^ used Slid the terms of the statute in which they are used * it mav 
he mentioned generally^ that the foKowfug expressiotas have been held 
to indicate that I he authority is empowered to dtEermice tJie nncslioti 
on the subjective sati&faetion— 

{0 Tlie wtmh *'lf the Secretary of State has rrasmiodfc rauit fo 
heffrve'^ Ln an emergency Eeguiution^ authorising the Secretary of 
State to intern perMUas “for aectuting public safety and the defence of 
the realm,”* 

(if) Tim words '*shall be o/ ophuon that proceeding:^ shall nut be 
token" 

tif#> The words grounds h^ifcvc" in un Emergcncir 

Refrttluitoii, empow^ering the Textile Cantroller tn cancel a textile 
licence.'* 

(tv) The words f| moy judge mast for the benefit erf the pro- 
jwty end the advantage of tlic mLnor** b a Conrl of Wards Act, auchp- 
rising the Court of Wards to enter into certain transactions with respect 
to the property of the w^rd.’* ^ 

{V) The words **La qf ojrinion*'/ **rF it npnurs to**^^ in respect 
of a munictpal anihority cnipoweifcd to take act ion in the interests of 
public Gofetyx 

(vfj The worda ^'^cDnaiclcrs ^ ^ x*.. Is likely to be secured-" 

fiiW) The words ''sifter such Nummary ifiguYFy, if any, as he 
ntceisary."** 

1. A decision is admmiiitrative wh^re In arriving at its decision the 
$bitnt£>ry body has only to eoffsider policy and expediency and at no step 
hu before it any form of 

8. Wliere a proceeding is quosi-judictal, the mere fact ihut the 
dedsiuu of the authority is subject to conjirmaHon and approval of 
niiother authority dees not mke away the qnasE-jndiceal character of the 
decistond* 

On the other band,, when a question is left to the j^ttbjeedve 
determinutioii of an authority^ the mere c:x.istei:ice of a. right of appeal 
against tTin Order is Hot Cnongh fa indicate that tlic authority whose 
erd^ is snbjiict to appeal Es pndcr on obligation to act jndiciully.^* <>□ 
the other bnndj where ibc decision of an attlhortly U quasi-^udidnlf 
the act of an authority canjfiirtni'pig that decision must ncccs&arjiv be 
jndicial.** 


6. PfprafcJt PUffU v, PljS-rofch Sugar MiUs^ iqs7 S,Cx 85. 

7. Naihubhiii v. CarpH., ri9®8j GO Boin. L.R SIS t52i] 

T AU v. /ayarufjitf, (1851) A.C. {7^. 

JLiucrjfifge v. fl&421 A.C, 206. 

10, j4llcf£j/i V. Bishop of Landan. flSOJl A.Cr 666 
M, K. D. Co. T K. .V. Singh, A. 1966 S.C, 446 i4SZ^. 

12 Radheshyam v Stafe of M, d, I0S9 SC. 107 

13. Ffidmfar v, .^(arc of Punjab, A 1956 S.C, fJJT) ['S.. 36 (2|p 
Representation of The People Act 19511- 

H. Hharat Rank v. Empfoyces of Bharat Rank, (I950| H,CrR, 4S9, 
IS. ffaitamanMv v. S. D, Or Sibsagar. A. 1952 Asaohi 115 III8K 
]$. mpa Pel V ITjfftrrsWv of Cotentia. 119521 56 C,W.N. 276 ^2SS). 



Art. 226] ^liOlLTER CONSTITUTION OF IN DU, 


41S 


43) aHiing &ut of a cifnU^i hHuf^^n 

^wo paHUs — 

1 . In th\A c]e^ 9 of CBjpCiS, th<^ qaasl'judKCtml obLig^tioii not 

be 6 p«ifiti 3 l)j la Ed down in the statute under whkh the autliority is 
to decide the qnestson. It will be fiam. the lollowm^ cbtnia- 

stances*'— 

ilQp That ihe dispute is betwecii two purtie^ reiatiog to llieir res- 
peCtlre tights; 

45 ) That tbe claim of the one party is ofi^^sed by the other^*-**; 

(c) Xfiat there h noth inf in the statute to indicate that the author¬ 
ity need not proceed judidoUy. 

In Exprtts Newspapers v. Unitm of India,'* Bbagwati J. thus 
observed : 

"If iIiG functions perfuEtned by the Wage Board would thus eoti 2 tst 
of the detcrEuinaLion of the issnes as between a EHroposition and an 
opposition on data and maleriels gathered by the Board in answers 
to the queslionnatre issued to all parties luterested and the evidence 
led before it^ there is no sloubt that there would be imported in the 
proceedings of the Wa^ Beard a duly to act jadictally and the func^ 
tions perforttied by the Wage Board wqold bo qussi-jnSiclal in charac- 

Once the qua^i-judkial duty is implied^ the TribtuiBl will have to 
comply with the rules of natural justice even though the atatntc itself 
does not presertbe any procedure,'^* 

Wbedw the qiLul-judicial dwty can Imphad frodt tbe naturu 
ol the FiyicdoU. 

t. Notwithstanding the decision In Khuialdas's kwc** [see p. 41U 
unfc] tlie Courts have in some cases implied a duty to inquire or to 
alford On oppdrtniiity lo be heardt occording to the nature of tlie subject- 
matter, even ibdogh I he Statute W'as bileat abouc it. TIiuSk 

(a) An function k per se quasigtididal^^ and even where 

the appenl is from an admiuist^tivc order^ the appellate anthnrity 
cannot act agninst the fnadamcntal principles of natural jostice^^^ even 
though lie ^ not required by the statote ro follow any particular 
procedure.'* 

The same principle has b«ii extended in the power of revision 
vfEited in a superior administrative authDrit>\^^- ** 

In some ca$es, u distrinctiou has been djmwn between a commoii 
law right and a statutory right ■ 

Wlien the right to be affected is a tommon lav? right of a person, 
there fa a presumption that un authority vested with the pawner to 
affect such right most act qaasi^judictaliy. \STien Ibe right to be 
affected is the of a no such presumption ari;^, and 

the w'hole statute has been considered in order to determine whether the 
duty to act jndicially is laid down in the Statute itself.'* 


IT. Radheshyam v. State of .V. P , A 10^ S.C. 107. 
m, Prtrti. 0/ Bombay v. K Ita sofatnJ+ (l^SO) S.C.H. €21; {T€f0'5l) C.C. 
IS© (397), Das J, 

19. Bxfrefs Newspapers v- L^wfon of fndia^ A. I05& S.C. 578 l^J41 + 
Bhagw'ati J. 

20. CnWav, 4- P. State Transport Hoard, A. IB59 S.C. 3C)8 

21. Shivfi V. of India^ IO6O S.C. eOO ((POS). 

22 Prov. Of Boftiiray v. Khasatdas. flilSll) S.C.R 4521 : (1950-1) C-C. 
180 (1^, 195, 205. 2i3f7) ; A 1950 S.C. 222. 

23. Nager^ra v. Commr,, A. 1!15S B C, ^ (-#00) ; (19581 SCJt. 

1240. 

24. D, C. MUis V. CoMinir of L T,. 419W) I SC-H. 041. 

25. Avadhesh v. 0/ P. P.. A. 1952 .All. 63. 
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A qtmfii-jiidicia] duty has ihqs bcitn implied in tin matier i?f tiertUl- 
ing the fuLlowiug function:!^ 

The cnnrellotiDii or suspension of a licence which crcjitcs prci- 
ptiet^rji' interestp^ or the right to engage in ^ bnsiue^.^ 

But na siich obhgalioii would be implEcd where the hkw seeks to 
mtec Bu cniergcncy' or safeguard the safety of indjvklufil& Of the 
puhhc-* 

The I’iew tlint any authority having tlic kgal power to decide 
a. qae^tioD rdaliDg lo common Law rights tmiEt be deemed to be 
quasi-jndkiul, has not^ of course, been accepted by the Supreme 
CNprt. 

But in KndJ'tdi-fJiyiJni v_ of Subha Rao J., in liis minority 

jedgment held that ''the dnty to act judicially may uot be eaqurei^sly 
conftrrcd but may be inferred ^^onl the pmvigiEHis oC the statute. It 
may bo gathered Brom the ciiinnIaLive ehcet of the lu^ur^ 0 / ih£ rigHli 
Averted, the nmuuer of the di^pcksal providedi the objective criterion 
to be adopted, the phraseology usedj tht 0 / Mic fo:c.'cr con/frr^d 

or tile duty imposed on the authority and other indicb awarded by the 
statjitc. In short, a duty to act judicially may arise in widely 
difFcreat circumstances and it is not possible or Eidvtsable to lay down 
a hard and fa^C rule or an inexorable rule o£ guidance.'" 

Das C.J. and S. K. Dos J. of the majority were also prepared to 
tgree that the duty niny arise by necessary impheaLiun from a iitatute^ 
but they difftred as ici whether amcIi implication coold arise from tlie 
pravkioiis in question lu the portictilar case. 


Nature of the mppellate function. 

1. The appellate function, whether it is to be ciercified by a judicial 
or Qdmiuistratlve* anthority, must be exercised quasi-jndicinlly, even 
where the statute crjnferring sucb power is aileni in this respect. 

2. Tliui means that the ddmiQiatrative authority most (I) hear ia 
an objective manner, (ff) unpoftially, (fif) after giving Teasonabte 
opportuniiy to the parties to the disputt to place Ihcir respectiTe ca^ea 
fjctore It, "and |it') fuss 'speaking ordejs*, that is, orders giving the 
reasons for the dectsiau.* 

3. As regards the obligation to give reasons, it follows that an 
administrative amhoriEy vested with appellate powers mn^t give reosoua, 
even though not so required by statute/ Hence, if a huperkir Conrt 
duds that the order of the appellate authority give& no reasons^ it may 
send back the proceedings to that Emthority to his rwicms/ except 
where the appelhile autbority in his ofFidarit in the procecdiugs under 
Art. 226 gives rcrasons wHkli ato irrelc^Tint lo the statute und cannot, 
pTitn^ /flcfC, justify the order/ 

4* The principle has been extended to the function of atatutoiTr 
ri-iicw, tilt re being nothing in the statujo to indicate that tlierc ia no 
duly to act qticisUJudiciaily/ 


1. v. Colftf^for of DarhUaj^ga, A. igtM Pal. 345; 

Muifd v% .’^laU of Madras, flflfi7| Mrtd. SMo 

2. a, HaHshonkar v. Siatt of M. P.. (!giS4) S C-A. 824. 

3. Ajov V. Corpn. of A. Col. -tio. 

4. Radhtihyam v. Stole af M, P., A. ISSfl S-C. 107 (fJd, H9, 
m, IJ4], 

5. Nagendm v- tTomnir,, A, 1^58 S,C. 3M (40d>. 

6. Glaxo Lobofolorits v, VttrkaUsvmmH,^ A. 1959 B™ 372 

7. Shivj§ V, Uniofi of Jnd/a. A. I960 S.C. 606 
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(A) Auttfiritiett iield to lie qiiuiojudicUJ. 

The followifig hiive bwn held to be quasi-judieidl iriLiau^a against 
rcr^fonTrt or p^ohlbllioc wotild Ue— 

(fl Adminislration of Evacuet^ Property Acl^ 39^*—tbe Castodian 
of Evacuee Property' acling nmJer 2^ 27,^^ 

(ff) zUlallabdd IiQKvCrsiily Actj^^Jie Oiancdtor acting Ultder s+ 42.“ 
{Hf) Board of keveaine-^earing appeal^'’ 

(Ji'} Aasam ^iDnicipot Aci, an Apellate sutliorily under a 

aiunkipi^l tJie Town Committee Bearing a petitioii^Df review 

under 

Biliar Mica Act, 194^, "■—Uie State Goverjinient naiicdUn^ a 
licence atider 25 

(Tt) Cineiiintograpli Act^. Iflf®,—Attc Board of Censors/* 

(tj'O Conrl: of Wardii Act,—f^erqincnt di^ nalifying a proprietor,^'^ 
(x^if) tS^t Punjab Hotdiugs iCotisolidalioii and Preventson of 
ProgiTivuEgtiQul Act, IW8,—die Stale Government esercisiug reviifonai 
power under s. i2.^‘ 

(fx} An Ejection Tribunal tsec An. 52& jsojf). 

(x) Industrial Dispairs Acti—An Indnsirxat TrilbuiiaL^ 

(xf] Ihcoitie Tax Act, l^.—Incotne Tos Officer mokiug assessment 
under fi. 34-^* 

(i4i) Lond Acquifirion Act, 1894,—the Land Acquisitkju Officer 
making a reference under s. IB or s. 30." 

(xni) Madras Village I'andiayaE Actj—.Ynthoritie^ disposing tf 
objections to iiDiutuaticiL^.^^ 

(xf'y) Motor Vehicles Act, I9d9,—Appellaie .Xutliority, deciding 
appeals Slate CrovetiitiienC^ disposing of applicniions for revi^ioii 
under 5 . RegLolinl TraiLS port Autllority, issuing pcrrtiiSi^,^ 

(Jm) Alnnieip^l authorily granting or rofiLsing n licence for mnning 
a Ijusinessr^ 

(xi-fl ^Mineral Concessbn Rotes, ltM9,—iTie Ccnml Oavemmtnt 
actitig m revision under r. 54,^ 

(xvifl Pnyment of Wages Act,—The authority acting under 3. 35.* 


B. Kararpi v, A. 3951 Simla 171; l^uarrtcihJ v. 

Custodian^ A. 1957 M.B, 4; Htidal Majid \\ Nayak, 19SI Bani* 44d. 

9- Porduina^i S/w^h v. Slats af Pktt/ah, A. I95S pnnj. 

IQ, Afahuhir A^fJlor Co. v. Si^tt o/ Bflior, A. i95J& Pnt^ 457. 

IL hhwari Prff^ad v. Regf^lmr, A. 1955 vV3l. 13L 

12. SMtoyiM V. ftewrd o/ Rci'citnc, (1952] 7 D.L.E. 25 (Raj). In re 
Sluinmuga Mudulliir, ri950) 2 Ml.J. 399. 

13. C^EuniJal V. Pnjnshmari Teivn CommitUt, A. 19S3 ilsiani 132. 

14. Cf. Ram Sarain v, StaU <?/ U.P.. A. 1957 S.C. IB. 

15. Afbrcrtr/ Dmlopmi'td Ud. v. St^ta of Bihar, A. 1960 S.C. 46B. 

IS. Radka Flimi v It . R. Board of C^mors, A. 1952 Cal. 653. 

17. Avadhcih V, U. P. Stat£, A, 1^ All. 63 .651. 

18. fmtja SUt^h \\ JJireefor, A. 1958 Puiij. 305 (3W). 

19. Flinra^ JJifiirJt v. Ejrtployrss of Bharat Bank, .A. 1E150 S.C. 133; 

kaujiartathatt v. .A. 3952 Mad. 659. 

20. Sara; Mall \\ VU^^nalha, A. 1954 S.C. 545. 

21. S^ R, P. Das \u State of f>rls^£a, A. 3952 Orissa SB. 

22. Pfjimarn v. Dy. PaprcNAVO* Officer, A. 1957 .Atidltra 553. 

23. Ve^rapfa v. Rapuon, a. 1^2 S.C. 192 i (19521 S.C.R. 533. 

^-1. Ratwan ^ v, Stale of Madras, A. 19^ S.C- G9l (699-?i. 

25, P. T. Co-Operative Society v. R. A., A. 1960 S,C. 90L 
3. Ba/arffJJj v. Arudra^ Corpn., .\. 1952 Mad. 778. 

2. Shivji V. Umioji of Iridia„ i960 S-C, 606^ revcrsiug Shivfi v. 
Pfiiow of Ivdiiij^ A. 1959 Pntij. 510- 

3. .1. P. O^Costa V. Potel, A, 1955 S.C. 412, 

27 
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Poticir Act, IS&lp—Peparmiental proceeding againit an oflictr 
Eftikr Sr 7* 

ixim Pud jab Giani Fancbayal Act,— X rancIia_vatJ A Gnuii 

f^mjchayat procesdinl: nntl^r si, 

(A-srj Punjab Tenrincy Act (3CV1 <if IS$T).^Revenue CHHcct aetbg 
uader o. 17/ 

(asarf^ Rent Coiitrol ActSp—The Apj^llate Aptbority* and the Rent 
Contral Anthonty (in lespecl of certain dticisions/^*- 
(iadij K^por^^^nt^tiou of tise People AcCr L951p—s, Afi 

Sea CufitoniFi Act (VIII of 187S),—A Cn^lami Aulliurity order¬ 
ing coTl^sCBLioD or adjudicating UiC penaky nndcr I'bT 

{xxh^l U. P. iCamindan A&lkion and Land Rules, i952,- 

Tlie CollKtof act tug under r, 

(Xnin^) n. V. Municipalities Act,—Governineni removing a meDiber 
under S. 40 

(JCJCtdl Working ■JoamBJii»t£ (CoudltiunF^ of Service and JdiMielLimcotlfi 
Provisions] Act. 1^^—^The Wage Board perfornixng its fnuction?^ 
fjcrvfi) In aei’eral dccistons,'^ "* the ^Jup^eIne ijonri has helil that 
tbe faiiciLOn of issuing permits under s, 42 of tlic ^iotor Vehicles Act, 
h a quast-judicial function. 

But in ttie earlier case/“ tlierc was nn oU=)er^ration tliat ^'no one U 
■cnlitlcd to R permit as of riglii even i£ he sutisfieB nil the prescribed 
cuuditionih. Tlic grsdi of a xjennit is eirfi rdy a’WPuia the diifrcffajp of 
the transport ndtliorities/' This abserHaiiorip it is submiltedp r^utres 
to be modified iiiasinucli fis if the matter Iny entirely at Itir subjective 
diftcrelioit of the □diidnistmive authority, it would be an administrative 
and not a quasi-jndicial function (which must be exercised objecttvely), 
Tlic Inter dccisions^^"'^ make it clear that the power must lie 
exercised baving regard to the conditions laid down in s. 47 of llic Acl^. 
m that an order made withont taking mio consideratifm^^ *' the coadi- 
tions specihod in s. 47 or an order liased on considerations entirely 
extroncoQS to those laid down in that seclkiB'^^ would be liable to be 

ijTiH>ihed_ 

The discreliou of the Transport Authority mnstp thercforcj, be 
esrord&cd within the boniidfi of the statutory' procisioti and^ conversely, 
it is even competeni far tlie Transport Authority to take into coiisJdera- 
tSon aihnuiiilrative directions issued by the State Government under 


4. SfnU of U P. V. *Vooh, A, I&5® S.C. W 

5.. Sfmnknl v. The SioU^ A. 1954 Pat. t&4; Gopl v. ML BiniL A. 
1954 Pat, 195. 

6. Norilhl V. A* 195a Pnnj. d73 (ILB,), 

7. Ttp v. Tth^ildaf, A. 1953 Pepsn IDS, 

8. /nifr^i V. GBpigniy, (I950> 17 C,LJ. 130; KiishnUfwattiy \\ 
Mohatikih (1949) lX.R. Mad. 6S7. 

9. fChurjhrd V. Prnl Confralfcr, I,br.R. (19191 Bom. 940- 

19, C(ianf[mh^.aii v. /?cii£ Control and btfcEiflu O/fiecr, A. 1954 

II, IMndar v. Sinte of runpb, A. 1956 S.C. 153 

I?* Ldu Roy V. A. I95& S.C. 119 f/2f), 

13. ,‘i?ffl/'rr/flnrLrf v ColUdOT of CujEomj, A. I9S^ i^.C. 945 fSSO}, 
t4. Mhulal V. nasJjPrtfl(, .1. I9SS AIL 97. 

15. Mnharrrmwd Raaf V. Stale of U.P., (iSiS} 7. DX^R. 73 (AIL). 
Ifi. lYrtt'spit^ifrf v. l'w(rni of India. A. 1^ ft,C. 578. 

17. kainan & Raman v. Smt of Madras, A. 1959 S.C. 6^ i699). 

18. Y r. I\ V, iV, 5, T., A. 1957 S.C. 332 <243). 

19. P 7\ Ca-nprrath'c Saeiefy u_ R. T. A., a. 1980 S.C, m <JS05L 

30. Fcerfl/^/i4T v. JCJrimit, A. 195^ S.C. 193: <I952) S.C.R. 553. 

2L Kfiiwmyyn v. State of .^fiadraf, A. 1952 Mad. 300+ 
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3 , paroviiled inch dirtcUoni ate not mcoD^isteuL vinth tlie condilLotii 
laid down In s. 47J' 

(lilj .hcEhorJtffj nol to be queiujudkUxl. 

Un ibe oJier h-ctad^ it has been held Hint prohibiLioii or 
dp« not Ue ageiiifit the dccifiioEii of the following aulhoncies, on UlC 
ground tliflt they are not quiisi-judicial ■ 

if) AduiiniiLratiun of Hvacuee Froperty Act* 1950,—net of taking 
Ixy^^^ioEi uiidef,*" 

(fO Buinbav Land Requisllton Aoi, 1948p—ordcf of tequiaitioa 

imjer i. 5-,^ 

(iifj C, F. ^ Bersir Mnnicipalilic^ Actp J922j.—order under s. 

(ft') C. F. Sk Beror kevoentiDn of Land Revenue lixemption Act, 
]94Sp—resumption of political grants, nUiler s, 

(f) C. l\ Code—AdvocaLMvTencral giving consent under s. ^Zj} 
in^nirv under 3. 

(til) Eiiiploy tei' St ice liiitiraLUce Act p I943«^eiiiatid of coiitribnlioD 
mulQf s, 7AD-* 

(tfW) Incanie-tax Actp 1922,—Oriieri under s_ 33jA (1) ;* ^3A (2) 

34aA)*; 49 

Industrial Disputes Act^ 1947—Order of reference ondet 
s. 10 [\}\* ConeiJiation proceedings under s. 12 jl)**-* 

[ix) Insurance Act .--action token by Controller against insurer 
under s, 

(a:) Almimniu Wages Actp—ilxatioti of uiinunum wages graftting 
or withdraival of cxetupitcm under a. 29(2)^^; 

(opf) Alotor Vchiciea x\clj iS39^—Order or directiou o£ Hie State 
Go%emnie!U under s. 43A**; functions under as^ 6SC-tiSD,^* 
ixii) rensions Act^ 1871,—grant of pcibiiuup under s. 5.** 

(&) Sea Customs Act. IffiS,—Order of assessment under S. &7.** 

Duclpliiiury proccoding* iig*iiut Mudent*. 

Upon the question whether discipfinary ptuceediiigs taken by the 
heads of edncatioiiiil imtitniians under stuttLlory power* against u 


22. .Afa^UfFluff v% CwJiodiuw of Ktucmie Property tj D-L^R, 

45 tSan„) + 

23- Pnrj^ p/ firojJii^uy v\ KHmaldas, (1950) S.C.R. €21 ; LilutuH v. 
State Bonjbay, A. 1957 S,C, S2L 

24. kiidh^jftyafpi V. SlaU o/ A. I9=® S.C. lOS 

25. G^^nctw V. State 0/ M.P. A. 1959 II.F, 339. 

], A'^kaufunuPid v. 4dtr*w6fMrrai, A, 1955 All. J72 

2, Ra/uiEguppi V.. af Mjdms, A. 1959 Afad_ 294. 

A. Amnd V. E. S. Carpn.. A. 1957 All. 130. 

4. Edara \\ Otmmr. a/ J.f., A. 1959 A,P, 506, 

5 . BhaiL^atU Prasad v. \. I960 Ml. 377, 

CaUatia Dm^utU Co. v. A, 1952 Cal. €06. 

7- St^sU 0 / Mysore v. SaratUy tl953) S C R. 334. 

8. Royal CataiUa Golf CluB Umon v. A7uli u/ ir.JJ., A. 1956 Cal. 

550. 

0. Etnptoyeei of CttHcx \\ fuwmr. of Labour^ (1950) 2 M.L.J. 272. 
10, Jupiter Cciii^ruj Ins. v. HapigQpaiau^ 1952 Fnnj. 9. 

M. iV; /iJi" f-afwHK CouPiiir,, A, 1957 Raj, 25. 

12, Rambiia» v. 7'offce, A. I9S9 Bom. 539. 

13, Rdpptiaii ^ Kairiati v+ Stole of ."^fadrai. A, 1950 S.C, 695 (7(30). 

14, A'rJ^JlJiayyij v. State of .4.F., A. 1950 A.P. 202 tJ02), 

15, ^HTvanurfl^apu: V. oj Madras^ ,A, 19^ A.P.p 467. 

to. Giuio LuhUifl^orfff v. Vatskaleiamran^ A, i0S9 Bum. 373. 
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siadeni, eg., an the groitnd of mi^coodDct, ndoptiem of nnfair means 
at exomiiiaiioiis, there Ijoa been a i^haqr dilfenentrc of opfafou : 

1. One Tiew is that the fmictiop U nijf qaaJii-jndidal And no 
tson of an oppoitimity to be heard arisen; iniEcss the statute or the 
regalaltons luade tlLeretuider require the antbortty to ptooced quas]- 

Bm even thougli the fimrticin be admiulstiatite^ the Courts may 
interfere if the stamtoty authority acts— 

(rf) COpriclaaSly^^j or 

jfr) iflflhj ^Ide/Le,, frotn e^ctrpueous constderattona.^'' 

IT. The other view is that even where the statute la snent Oh to 
the pnoecdore^ an impiii^atlon to i^roceed after giving an opportunity 
shoulil arise from the nature of the /imction, vIk., that ife U disciplinary 
actiou taken in exercise of statutory power.*^^ 

But a distinction has been made between cases where suniniory 
action is nctessiipyj e.g,, expulsion of a student from die escamitiAtian- 
hnll where he is detected fcf having taJeen unfair means, arid caaerti 
where ft student is sought to be cacpelkd from tlie institutkiu dt diii- 
qiialided for an examiimtiou on the ground of some Eiu&pEcion as to 
misconduct whSth dan be e^^tabtished only by investigation or due 
inquiry'.”-^ In the former cose, if the deluiqueni student is interrogated 
on the spot and he Is allowed to liave his say before he is expelled, 
^cie has been a sufhcient compliance with the requirements of natural 
jiiHticc and a formal proceeding to show canse is not necessary," 

It is submitted lliat sq Enng as the dktuui in Prov. of BnintKiy y, 
Arfinsir|d4f5* stands^ it is difRcult to infer n duty to inquire ot to give 
an dppflrtnnity to be heard tn cascs wliere the law‘ itself does not require 
ih The question w^hether the duty to observe tJie rides of natural jasticfl 
may arise from the nature nf subject-matter of the proceeding itself 
not Vet Hntliqritativcly decided. 

in. Disciplinary aEtion by wav of expulsion mnsl, however, t>e 
distingui^died from n refusal to admit or re-admit a student, which h 
solely w^ithm ihv discretion of the head of the insiitution,*'^ 


n. 'Jagrndta v. ■t/ijfci'Tjhy a/ AUa^uibadr A. 1^ All. 503 (506)Itam 
V. diJahabad itfnh'tfrsify, A. IB56 All. 46 (Ito) \ Son Psl v. tfi|fx.'frjfty af 
Agfa. A. IfUSS All 792; ruItuEfa Singh v, k^gisirar, A. I960 All, 529, 

IS. Faairiinf v* UftivtrsUy, Bar&da, A. I95t Bom. 2^6. 

10- Shitani v. A, I9i53 Cab 23S. 

20. Uma Shankar v. State cf Bihar, A. t95n T>at. 224. 

21. .^rfrkflar v, JCriibiiamoorfiiVr A. 1^2 ^Ind. 151, 

22. Dipa Pa! \\ Vntvtrsity oj Calcutta, (I9S2> 50 C.W.N. 273 :A. XBS2 
Cal. S&f [Question left open and maoriDmiis issued, on appeal L^wicverfiiy 
of Calcutta v. Dipa PaL il952) C.W.N. 730 

23. v. Pa£ili.Vp A. [960 Orii^aa 190 12.03). 

24r sadhu JJerm v, JMticfpaf* A. 1954 Pepsu 151. 

25. Chanshyam \\ B&ard o/ High School, A. 1956 AIL S39. 

h in P, C, Das I7u^ta v, Fr/oyrafr/dn, (19^) 50 C.W.^, S6[ i A, 1953 
Cab 212 the Court of .Vppeul applied the principles of nainral iustice 
against Ibe State ^tedicaI I^aenlty ev^ in n proceeding for inaFFdaurus. 

2, Dipa Pat V. f.'iFj'v/rsffy o/~ra4fufia„ (1952) =fi C.^^N. 279 1 A 3952 
Cal. 594 [Question left: open and mundnruus issued, on anpeaL t^nfurrsitv 
of Calcutta V, Dfj&fl PaL (1952) 56 C.W.N. 730 (S B.)} 

2. 5lih'a V. .4 Alalia bad UnivCrsily, A. 3960 AT], 19R. 

4. Fw. of hotnbay v. Khmaldas^ (1950) S,C.R. C2h 

5. Patficsh V. Priihipah A. i953 All 90. 

6. 5cftfcl£ajr V. fCmfinaFFttwrfliy. A. 1952 Mad. 151, 

7. Ramesh v, Padhy, a, 1959 Orissa T96 (20J). 
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Liceafllnc. 

A, Grant . 

Hie ai-JuLinff and fiJnsal of a liceoce is geneiallj regarded os an 
odmuiislMtivc function, niit«is the statnle speftfically requires ita inquixy 

or ti^^ariiig-* »_ ■ 

TIi-l- mtrt fact tliat the iiutliority Is required to fitate hi5 rta^a 
in wriling for refuMJ ot ttiere h a right of appral to a supen^ 

Lialive nuthDrity would not imply n quaai-jndicjal obligation fur makuig 
tJte order cf rt^lnsal/’* 

H, CauedtaliiHi qt r£uoeafjff». , 

I There h a coaseftsns of dpinion^" that when a ucenoe is gtanled 
k coofeis a fight of property, so tliot it cannot be auUs^uenily excelled 
or revolted without giving the licensee an upportttajty to be hewt, 
cvfn though it be on adonaistrative order. 

2, On ttie qiihM- liand, it has been held that no such qpportmnty 
O'Ccdi hti gives. 

{fji W'hcM—thi! order grantiiig tlie liocnce was uEiIfa vln^s and was, 

Bccordisgly, void'/' ^ . 

wh'Cr& the license does not relate' to a trade: or bastness as- rc-* 
gnrds whic* a person has a common Iqiv or fandaniental right to ^ter bnt 
^e riclit lias teen created by statute'^ e.g., a mining lease nmler r. ^ 
of the Mineral Cnncessioo RnJeSy 1^29/' a licence antler the Arina Act, 
1S7?/* 

Certioriiri againit deciaioo* a d cfiin iiitraiive trilmapla, 

1 (j) jCrrNwaH wHil be i&sued where the tribiii^l offend* the prin* 

doles of liiitnrnl iilfltice'^ the requirements of which, of oonrse* ^11 
have to be delcrmmed with rtfertnee to tins proviaioos of stntntc 

governing its cqnaiitntioin^* - i. a * 1 ,.. 

(if) tvTicre the uibujial hiis tn? jurisdiction to entertam the pro- 

^ Where an Industrial Trihuiml entertained an applicaHon 
3aA of the^ Industrial Disputes Aci, I&17, in a case not coming under 

the reference to the Tribunal ibself was bad becaniic the 
employees were not 'workmen" or the dispute teferred tu was not an 
'industrial dispute 


B, MoH V. A, 1960 M.F, IS7 (159). 

9 Godwin V, DU Magi^tiatt, A, 1956 Pnnj. 33. 

li), ObstrvatloDS to ilie contrary, in l^akkuda Alt v. ^yaratne, 

(1951 i A.C 06 must he confined to iht emergency k’^gislution before the 
Judicial CMmittee in that case, ficcowdiy. in India, a 
into a trade or business, in respect of which one has b fundamental 
right under Art. I9(1)i[g). eannut bc &aid to he 0 pinviJege - 
[1. KaufcfAirar v. Dt, ^faglsiTatc, A. 3954 All. W- 
12. £ai/ruiiPi V. 5W& < 1 / A. 1959 Put. 243 (|45J. 

13 j?hlT/f V, teuton J»dfa. A. 195® Punji- 519 [5J^ assumed to 
be an 'admluistrativc" fanction, cm appeal^ in v. Uiifdii cf Ind t 

14, A'ijrtcirf V, Si^\c &f Rajasilian, A- 1954 Roj^ 

DL JlfJditrflfe, A. 1956 CnJ. 96; v- Cnirtmr, A. l9Gp 35^ 

15* Dftflfccra'orf Goflon Mf^Is v, Commr, 0 / L r., A, 19 m S.l- oa 

iV. P. T CO. V. N. S. T. Cc., (1957) S.C.R. 9S Vi$U 

17 ! 5. K. G* w CfwittJiCn^ fndtKJirlfll rrihawaZ^ (1956) S,C, 

t-fd. V. 5(ol£ jBJwkrfai THbunat, (1957) S.C.R. 

7M (7W). 




422 


SlfOUTES OONStlTOTION OF [Aft. 22& 

conunitted .n of app,«Bt cn tl.e 

ii; ^ »*>' interfere^ 

till-- twhuiial fnle^ of 

^tSa] ""“ "“■‘’““t’-'S *0 ^ vwkikn of ihfl n.lM J 

of foot wliicli slit iribtitijil lias iHrisdictwu to 
detetttine ojfes* it is shown to be fully niisnpponta bv 

mil nnf*° eserflM ^ its jarisdiction under Art, ^ tlie Court 
wilJ not mterfen- with the eseereise of a dSureiUtm^ ™wer bi- .n! 
inferior tnbtuml, ankss it is arbitr.-tnly exereiMd, e.g,^ ^ 

The grajiling of /nljountmcnt of a piBceeding." 

Whiter tguMl-juilioial body can miew Iti daciilon, 

™vifrl^''cw^Trder.Tu^^^^ hL body cannot 

mistakes." which are ap|>areiit on the fact of tlie’*i:^rd,«*^^^^^ 

Certiorari aeninit dcciiioiu of Eleotfan TribunJ. 

> . c^traortlinarv powers of the Hisrh rfinn .... t.. 

Court t ^ m^kion'to^S 

^e Smlmgs of feet amved qt bv the TtHmo.?! or to srt right ,„eri 
of |„w Whieli do not oreostoo injustice in a brood sjil general 

the ^ ^ ”*’“*?' entertained fn 

L S?t intarfere nnricr Art aae_ 

n ivu*"'^ ^ has acted wtlioui jurrsdictioii,” f,e',_ 

1 "here ati 11 lection artbuiial allows an amendment rf the 
elcciion pcituoti td cqre eHe clcS^^t of non-jdindfr''*'** dr td with^rfe«.* ^ 
Mm any part ^tl.e cInTn, " The Rlci.tia„"omm7«ki ,^1 

-tl ^,r?^ jftnsrlii^H to ifmnt any sucli adioamment >' ’ " 

li **. "**y principle of natural jnstice “ 

ffl Wiere the Tribanal reftises to exercise a dUcietion cirer to it 
by few beeanse of a nitsapiireheiision that it had none.'’ ^ " fe it 

CertioraH itt criminal 

CfrlioTiiTi Istfft td a crfminnl procefl^iiiK-.^ 

ftf) Wliere the Coiirt (ud na jpriswiKtjdn. 


6. xNagerrdm V. CowMir,. (l^j S.C.R. I2f0 

7, D. c .\niu V, Coinppir, of !, T„ A. 1055 S,C. 6 S 

o -;jl«"cfefrd tVwrrppI Co. v. Tyiw. A, |00O S.C. 6flA Wi 

S.C.V*"lwf"c"E."U"'“' '■ ■'■ 

Id. Cayaditi tiam v. KItoPt, flSSll SS C.W,N. 667 
KajFTjjnl ii - -r- .... 


11. 

\2r 

13. 

14. 

15. 


fiflmfifllii V. S. T. Af^p^me 13=7 p„, a,. 

Sh.b Prdsod V. stoh of If'. B.. MteSi% C\Vn‘ mSm'' 
V EfetffoM Tribimal, fiflssi ? S.C.R i ' 

V. Ayyappa. |]sedj I M I., t. jj , 5^1 ' 

Kamarofa y. Kunfu, A, 1053 S.C. 087 
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(ft) Where the law under which i!w accuMd lw» hetii couvseted t» 
H-aW f«- certio™att w ^ reiHM|F- 

I Cedwrurf being a discretionary rcnurdy,"'-" a party nwy ‘ 

“t f?f 

jf ni 

cunistauces*” 1 ' I a ^wlic^'c untionaliiystion. w ithont giv mg 

appclIfLttts 111 pnrfaieJtn.re of - rnte'^ Ui^ Supreme Court 

■5de n«lke; /\C wder ot the R.T.A.. 

^ 

stil>Ter;uont to V’® ^rmipt in tioDeft^ from aiKVther appliiKiuoa 

,r,^tler the il^ne^ieu "l^d. In tlie^i^ircain^ 

under art 2a> and ^^**7^" 1, [I iha*t to jrive annilier opportunity to 

i.f«~ "« ■'■’•■»• «■“’■■ 

'*only ufi idle fonunliti. - tj(>t Im eranlpd wTsere 

4, C-tforarf to a „ ,,e nrdete.1 

dr^sion IS vvholls ^ the procecdltsRs lauve become 

to MStnme die ' 

tiull und void by tlie operotiou of ^ . ciremu-tim^^e certhrari 

5. But in ihe .bseu« ^ 

nvttiVflbk nfmo^t of ^ nnwicraiit is t]ie person ^ii?i*rieTi3il by ^bc 

sr.i Sfx - «< «■• p-’"-- 

Whether riahl to «rtiorari may b= lo.l by «q«ia*«r.e»- 

.he 'r«d'^«s”v£re'*rC 

eL^.S^oifto"tare the objeetioit as lo jarisdietion a. 


1(>. 

17. 

B.CpRp 

IS. 
i% 
20. 
21 P 

23. 

.\p 

24. 

25. 
1. 
■I 


'?iJfso.. ntft, ■)' * a! 1657'ail^^*^'(.57^. 

ilf. U, 31. Arp^ierr v. ff. T. ^ I* ^ 

^nilMitwm V, Cuppulrt AfPi^Ji. A- vft 

gi.i'ii 1: -'JS ?!Si' ,3,K.-^r 

fnZ’sl Jlft %«> M7 .«»1. 
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thf: 'rial or ori^inaS procecdiu^ is n. jjrjmnd for refusiti^ rvlicf utid«T 
It oi shown that iht pctiunncr had then no knowkdto 
c-j Hie facl3 cmiFtimtin;; ilic of JnriFidtctirjn^"^ T(te prindplc Ls 

tJi.V the p.:lii™er havinj^f ‘Submitted to the j ui^sdict 3 f>n of the inferior 
triTmtiai witJi full kunn Sedge of fntru> oonslUnting the want ci| jortsidic- 
tjOM he should be nstopp^ tmm raising that objeetion luteT, in itn 
apphcaiLoo tinder :\rt. 226 or ^7/ 

Grounds vitSatinE jnrisdictian wldcli come under Hits lacqd arc— 
bKiSj uiictuiMjtntionahti of the law upon which tfie jurrsdiatbn of n 
trihunal which has Hie jnnsdtction to decide a matter/ 

(n^ But where tlie lurk of lurisdktkni is patent on the face of Hie 
itcord or the ohjectinn goes to the ™i of tJie inrisdiction* Hie 
coiiient or flcqme^ence af the pnrtv cannot give jurisdiction to the 
tfibanul end the dcctsioii of the tribaiml cannat ^itsnd. 
trt^ntMl naltife are defects in the coTistilntion of tlie 


How f»r uiiTtiorajih mMj be burred by akemutiTe remedy. 

1. The rule of refusing relief on the grenand of alternatit'e remedy 

d^s not apply lo f^ri owr/ to the same extent as it does hi the caii 
<1 The fact that the nggrieved parly lias another ade¬ 

quate rein^y may he laten Lmo considpratiem by tlae anpL-rior Court in 
arrivnng at tlic^ cojicfusion os to whedier it should^ in the exercise of 
iiF dtfHretionf isine a writ of ccHlorari to qnash ;he decisious of aub- 
orihnaie cottrls and ntdinarilv the snperior Court will decline to intcr- 
fere uitiil the aggneved partv has exlinnsted his stutnlory ttmcdiea. 
If nny. Bat Hus ^3" requiring the esliapstion of statutory remedies 
i^etore Uie WTit wiU be granted is a. rule of policv, convenience and 
dirieretion, rather ijnui a rule of law/* 

2. iSut the existence pf an alternative reniedv is no ground fn- 
rt fusing ccHi&rari where— 

if oppeura on the fac^ o/ the ^roreediugj'^ »tliat the itifcrlor 
inbtinal lias aeted vvitliont jurisdictioa or in excess of juri^iction ** 
coutrarj’ to the fuiidamentu] principles of jnstice 

die apphfatkm has been made by n party aggrieved and not mcrelv 
bj’ one of the public w'lio ti not personally eaucemed; and 

Hie eonduci the applicant has not been sudt as to dtsetilitle 
mm IQ relief; or 

(h) fnndBUiental rights are afEcclcd. 


5. 

6 . 
7. 
g. 
n. 


3r AtnbQram \\ Gnman SiHgiK A. 1957 51.F*. 58. 

4. C.5fT. So^felv y. 0/ Jtoinbav, L9S4 Bom, 20^ 

Basflui V. Janhk, A. 1954 Alb 447/ 

SjirJm t^rasOit V. S.B.HrT.A., A. 1957 Pat. 732. 

PamiQlai V. f.'uiofi of fndJa, 1957 S.C, 397. 

Nat tonal LOitl Co. v A. l&Si Pak 294 f297j. 

Uttifid Cominereial Banl: v, n'orkmCri, A. 1951 Si.C, 230 

10, itAidridasi V, Appctlaic A. 3960 kui, 101 

11, ShiU Of (•, P. V S^ooK A, 1956 S C. 86. 

A, 1952 S.C. 192; Rflmafr v. Roman. A 

IkNS SpC . 463, 

ifatifitmi C«il Co. V. Dtti'f. jftas pai 3(4 
H V. Vnton of laHQ, A- laST Cal 430 

15 .5a«lfwil(iaM| V Gcnttai .VflfWjff r. fISSaj 1 M.L t ,^4?,. 

AifU. CoUft'^r V (ISSai 5fi C.W.N, 4S2 ' 

Ifi. ?>Junietpal Corfu, v. Jf. C. 5fn, A. 1052 Boni 209 fZJJ’ii 
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la sucli cnsHjSr wHt Ut ciea tlsawgh a ni^tst of appeal liaa 

been rtnifrrreil Ijj' fiLainte"*. Relief nsnv be ^mnied c/rtforarl in 
prnptr Cases even wlierc the Sapreine Conrt has refuaed speciol leave 
to nppt.ll nmler An. LW; af CDurse, tlic pchbiiioti vron]\l be othenvise 
^vliert the Supreaie Coart hai dbitnisded an appeal nndcr Art. eti 
tJie merits.*' 

3, The existence of a Itcjimtlve remedy mny thas^ be a ground for 
refnfling ceJliorarf unlv where the defect of jurisdictsoii is »ol pa teat 
on the fftce of the re^rd,** fniiLkmeutnl righui are stoi luvnived.” 

liut no sneh qucstimi arises when: the alleniattvc rcmtdy is not 
spaedy^ eftective nnd Euleqttnte.^'' 

-t_ At any rate, relief under .Art, 22)G, being ilistreikniaryj nmy be 
refused where dte party ha^ already brought the tuatter Itcfctrc High 
Ctiun Cinder aiiotlier proceeding, €rg., a reference niider i. d of the 
Tticoine-iax investigait&n Commissioti AcE^ 1947;^“'^ or where 
oLtidning a Rule in hi.i| application for Ktfitirarf, ihe applicant with¬ 
out the knowledge of the Courtp to pnn^ne ati alternative temedy 
(sav, an admhkislrative upjjeal) which is still pending at the time oF 
the order La tile proceeding for cerlitfrari.*^ 

How f«r criiieiYri e-ao be biireed by statute. 

1. Tlie runiedies iiii(kr Arts, 33 and 22G being constiiutional 
remediesp caiiiiot be banfcd by Htatute (see- p. 3W, ante). Thus, ttie 
Ltgistature Cannot preveHt the Court to drleriuiiie, in u proceeding 
wilder these Articles, whether the pro visions of a statute have been 

ccmplied _ 

2. Even wdsen the law confers 'final power upon a qnnsi-judiciiil 
tribunal or authority to decide a ninttcrt » the decision of the 
triLunal <:anriDt cliallcngiecf in n court of law',^ ccrNorarf 

to quasli tile decision if (ij it is wkliont jprisdictioa; or tft) if there 
is an errot apparent on the fetee of tlic record^ or [uil there Is any 
irregularitv In the procedure adopted which gws contrary to the pna- 
ciples of natural inslice," , 

a Tills does not raeaiiH however, that the Legislature cannot confer 
upon the Esecativc or other anlhortly the finiil pow-cr to deminine 
certain facts, AVlien tlie Legislatnre, in its wisdom, conlers such fiMl 
power upon an antliotity, the Cpujti cannot, in a proceeding 
r^riforort qucsticm the wisdom of the Lifiislnliire or reopen sacti u 
cottclnsive finding of fact.’ 

Who may upply for certiormri. 

t. Ill ChirjfijU Lnf'i ftisc-* it was generally stated that except in 
the cast of a proceeding for Itabeas Cijrpuf, none but the person whose 
r.'glits have been afiected tan apply under .Art. 35. 


398. 


18. 

IS. 

21 


r457j. 


519 , 


23. 

21. 

25. 


2. 


WeiUcrn India Match Co. v. tndustriai Tr^bunaL .\. 1953 Mad, 


Prosper V. .A^ 539 fsJtf}. 

Cl i?ajlild V. J. r. L Comnm., A. 1954 S.C- 20(7. 
NllbramoPEiii v. Rctcnuc Drvisicnoi Officer, A. J956 Mnd. 


454 


Nationul Caat Co. v. Djm, A. I9G6 Pat. 294 |i97). 

Rny Co. V, 1 T. D.. A. 1959 Cal. 131 

Liiavali v. State of Bombay, A. 1957 S.C. 521 

Parry £r Co. v. Commercial Employees Asioon.^ 09521 S.l.K 

V. JSralr of Pmnbay, A. S957 S.C. 

ClthdH/^t ill? V Union af india, 11952-541 2 C.C. 10 
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2. In ihe casij qf rfrUfirffit, therr Km been swme uiu^rtainty as to 
wheiBer a person t/v1io was not a party lo the impugned proceedinF 
eon Ed apply to quash the order con] plained of. 

(A) A Calcutta decision'' ^ngge^ts tJiat a person who was not a 
party to tijc proceeding cannot apply. Thus, 

Where certain employees were dr^missed by □ ftunk and the Peti^ 
ttoucr was employed in th* vacancy caused and the dispute bettveen 
the Bank and the eiiiptoyees weis snt^equently referred to tiie Indnsirmi 
Tribunal, it was ha/d that the Pettsoner liad no /Of:ii.i j/awdi to cbalJeugc 
tlie order passed by the Appellate Tribunal as uiithont jurisdiction, 
as the Petitioner was no party to the dispute which was before the 
Tribunal^ 

iB] But the better v\tv, appears to have been cjrprcssed in n 

previous decision of the Cnkntta High ComT and Ejv the A^sam* and 
Madras* High Courts that if the matter to be reviewed is one which 
fiffects the public fteneraily, an individiuiE citizen may ordinarily invoke 
the remedy o£ rerfJornri ns may .-^nch private cittzen who suffers pecuLiut 
mjury by reason nf ci judgment or order in e^wesfi of jnrisiiiction^ In 
short, any member of the public, wlio has not disenticl«l himself bv 
bis Cutiduci, iLiny draw the attenrion of a superior Court to an order 
pHhScd by a subordinate tribunal being munifcstly illegal ar ul/fj 

for at U the doty of the superior Court to quash such order. 

On tilt- saiiie principle, un elector may apply fnr n^^TiiaraH to niui»h 

an ortiftr of an I^tlection Tribunal an the ground that it is without juris- 
dichon even thougli the tusuccessful KUiilidate makes no ^:^^^Tlplaillt."■ ^ 

3. But a distinctaou i^s mndc betw^n n case where an application Is 
Hiade by a stronger and a case where the application i.s made bv tbe 
party aggrieved. 

fa} If tbe Cemrt |g niovcd by a member oE Ihe public having no 
personal or parricplar interest with regard to the subject-inatter, the 
grunting of the writ w^outd b* eutirelv w^ithiu the discretinai of tbe 
Court/- ■ 

(b) Uliere, boweverp the Court ist moved by the partv aggrieved 
by the inferior tribunal, the writ will be ex fusltiiae 

unlciis the pftriy hn?? disentitled himself to tfie relief bv reui^n of his 
Conduct/ ' 


Whether jeict petifion lln. 

1. Apart from cases where a tiuinber of j^crAOtis liave u irii>mppiOii or 
/oiPiE interest in the subject-matter of the contfoversv, persons bavine 
similar hut Wholly sepnrate and distinct inieresl In the subtect-[nutte^ 
should fiTe separate applications.* 

2. TliDOgh the order of the inferior ttihunal wlikii is sou chi to be 
quashed be a consolidated order ngahiist Mveml persons inriffuriv 
situated, all siudi persons cauuat join m u sinck petEtion for eeriiamri 
e^:cept where thesr interest Is joint/■*■ 

3. Ulitre ilislinct orders have l)eeu made against several per^onp^^ 
they cannot bring n johit application merely because they Uch to 


3. Shir Kumar v, A, IfteS Cal, 300 

■1. CeWre/or v. Saomimun. iSQtfi^s ^ C.W W -ip^s 

5. PdiqnitaF- V. *Varai[iJrty««, A. ISSJ Assam tfll' (fW, rynlWiii!; 

I'tms, Ba£tfsu:»nhiiary Remedies, Paru. 174], L g 

6. l^Lardas V Co/frefor Mtfdrai, A. 1939 Mod 
ri'i^rj^jE v. Statej. A. 1955 Pat 4q" 

fJsardsA V. C-oNcrior of .Madras. A. I0i39 M:ed 
Roinbow Dyeinji^ Factory v. ifidttstrhj TrEhrmuT \ Atad 


137- 


7. 

ft. 

9. 


lOx GopaidkriAhttoraii, fu r<:, A. I%7 A.P. fi|t 
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clioallen^e t]ie validity of stalule whiczh alt thei orders liave 

been niftde.“ 

Pmctivc m-nd Frvcedure. 

VVlien a superior CnurL a Rale on an application for ft'r^A?rajnf 

it h mcunibent on Ehc inferior CcRirt or tribunal, lo whom th^ Rnie h 
addressed, to produce the cntirie records- before the Coort^^ utoii^ with 
its return. 

Scope of order. 

L The general rule is I hut 

(a} In issuing the writ of tlie Court doe^ not sit oa u 

Court of Appeal over the judictcil c^UEisi’-jEEdiciul autliority. The Court 
ii only concern eil wiiti the Question whether the Tribunal hug ny liu> 
tint acted withudt jurifidictiuti or lias ooniruvencd the principle!^ uf 
iietural jostice In the extreise of its jurisdiction. If it Ims done eiElier, 
the jurisdiction und pou-er of tlie Court issuing cesrt^ijrarJ is simply Id 
qnasli such order.''' 

(6) However wide the jurisdiction,^ the lligh Court cannot, under 
.\rl. ^6 convett. Itself iiiln u CcnrL of appeal and ermine for Itself the 
corrtctness ot ihe decisions iuippgned and decide wliat is the proper 
vitw to be taken or the order to be maded* In granting u writ of 
tcrlfarari, the Pupc'rior Court tlcmolishcs tlie order whtdi it considcrii to 
be wdtliH>tit juristlictlon or pntpiihEv erroneous but does not sub^litutc its 
ov.-n views, fur I hose of the infericpr irlbmijl.” 


\VUere, in a dispute betw'eeii two ri^Til cliimants for running through 
a piirticblar route fi^-e busesip the Ct:ntml Road Traflic Board restored 
the pennant^ot peniiits wliich luiJ been gninted to one of the cluirtiaiit?, 
after calling for a report from the Rcgionul Transport ofheer and after 
considering scvernl circuinstunce? which Imd p ntpttriul lieoring on the 
case, but the Fligli Court quashed the ordfrrs of the Ikxird by a writ of 
certiorari oo the ground thuL tfi£ Board had proceeded upon, an erro- 
neons view of the law and also issued u writ of manduLnus to the Board 
lo transfer,, issue or grunt penriunent permiL*i to the Fetitioner tl.e.p 
the other eiaitnatii), hrJd by tlie Suprente Court, that when the Board 
hud grunted penuits !□ the respondent after consldertag ad the matcrjul 
circumstances, the High Court could not^ under Art. 226, quajih tliat 
order, even though crrmicous, and that in any event, tlie order of tlie 
High Court 'directing the Transport Authority to grant permit to the 
I^tilioiier was clearly in excess of its powers nnd jurnidktioii.^* 

(c) It would be left to the Trihuual whether to hear the mjtter 
again or not.^* Tt cannot be said that the inferior Trilmnal ceases to 
fmve jurisdiction lo proceed further according to law becouHe the High 
Court lias given no ^$uch direction^” 

2. To tlie dliov-e rule, an estcepiion has been engr.afted by tlie 
tnujority of the Supreme Court in AfaJjbuob in rc 5 - 


IL fbrdhJni V. Dy. C. T. O'., A. 1956 I^Tad. 62S. 

12. \ia! v. Si^iU u/ DrtM. A, 1959 S.C. 66 tm- 

Id IVrnJ^lw V RarnGTii, M9521 f^.C.R. A. 1962 fi,C. 192. 

U. Fff:5U^^i V. A. 19S4 S.C. 4¥>: (1955) I K-C.R. 250. 

15. riiuJfeur V. f-ubinir App^Uaia tribnu^L A. 1957 Bonn ^16, 

IB. V, S.T.A:. a. 1961) S.C. 521 <J27k 

[Tho s?bsert^iilions to the contrary in Usman w La^ur App^itaU 
rrlbawai, A. 1952 Bom. 4^5, cited In (1SS2) 2 Sh. 367, must now be 
taken us finpersedcd}* 
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ptci of Lil&eg where tlie discfcCioti a£ tfie ioXcrlor tribomtl is circuins- 
^IbiMj by statute^' i»t>vtiyQas. In snrfi i?ssc» besides qtt-Q^liEtig the 
impnsned ordtr^ the Cnart nmy issne a direction in the natore of 
mjnjring tht tiib^Dflil to cnmiJly wiih the |ieqvfn?mcnta 

of tJic latt% 

Whelb^r the impugned order m&j he quAAlied parUuJLj^ 

!. The Stipremt CoTWt haft iieJd ttial the ddotrine of MTorobxIity 
wliicb \& appbcalile to a. statute where itg eonstimLjo'tuiMty ii chol- 
leuged [sec p. 22, anf^] inay be extended to qottsiqadicial "oidery.^^-** 
2, It has» thcmrlbrcT^ to "bo dctermiocd in eadi tase whether the 
order is ^bex■e^ahlc^ 

I, (aj Where only ooe or some of the persons affected by an order 
come to the Court and it ia poggihlo to keep in tact tbc order except 
so fax us the Feiitiouer or Petitioners are concerned^ the Court may 
not set aside the order fn tofo, but quash ii imly go far og the Ptititiomi 
or Petitioners have been prejudiced""* 

{h} Where an administrative ttibana! Las a discretionary |x>wet 
to rcMw q permit hot the power is drcEtmacribedl by the sinlainrv 
condition tixat tlie renewal luttst not be Ijtsg thaa a minimum speeih^ 
period, which is not complied with by the bupagaecl order, tbc Court 
may quash only that part of tbc order wliidi specifies the period of 
re^wal and direct the tribaDal to amend the order so ag to comply 
with the statutory reqnircniETit.“ 

ff} Wlicrc the Petitioner combines a prayer for inandamuji along 
wiLli r^tffojTBri, Ute L'onn Jiiay grant nurndatiiaf in icfipeet of a portion 
of the imisngned order^ d. ft i^ severable, tbough cettiorari to qimab 
the order is relnaed."^* 


Tlie Cohcclot of Customs Isad ordered for tlie lease of eonfilscated 
gold on pa^^eut of n fiae and on ^e fulfiltneat of two couditioiig. 
He h^d no jarisdicliou under the law to impose thi^se two eonditioits. 
It Was femnd thal the two conditious were severable from the rest 

of the order. The Courtp thereforCj dismissed ihe application under 

Art, 226 30 far as Ihc prayer for quashing llie order of coufiscatjEsn 
and of the i^yiueiit of fine, but allowed it in part by granting a direc¬ 
tion ^restraining the respoinient from eaforoing the two invalid con* 
ditiona/"*" 

If. If, bowever, it ig not pogsEbte to severe Ihe order, tlie Court 
must qnasli the order ag a whole- TtlUS, the scheme of the ludustri^ 
DUpnCag Act being thnt a dispute should be fiiiahy settled bv the 

Industrial Tribunal aud its award should be binding on uot' diiIt 

actual ptirties before tbe Tribunal but abio all w^orkerg in the estah. 
lisiiment, present ELLtd fnlare, tbe Court must quagU the uhra irfr^s order 
as a whole and not rntrely as regards the Petilioner or Petitfoaen 
applying for cetliorarf/^ 


n. VdiiaboD^ V. A, I960 S.C. 321 [Kapur 1 ths- 

aenting}. 

IB. ^earpnyaTEfoi v. Cohe^tor 0/ Cnsloifis, A. S.C, B4S: 

{195^1 S>.C.^, S2I + 

15. Abdul Majid v. .Vayut, A. I55t Ikmi. 4^5, 

30. AfalfabaaB v. Afyjor^ A, 3560 S^C. 321 (327) 

(19S9f ’ 0 / CusUimt. A. IflfS S,C,' 8« (857); 

22, I'snrail v. l^boar Appilialt A. I9S2 Bufti, 443 
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Appnl. 

Ir lies lo Stspreme Conn □faiiLSI act ordct in a liTttee^l- 

ing fdr e^pararf under Arts, 132-136^, as may be appJicabld/*-^* 

2. pnxreediiigs by way of ^trlioTari anc not "of aonfsc”- 

tfie Supreme Court would uiEerfere wiilt a lilsniissal of & petit ton 
for certiorari by tht High Conn unless the Supreisie Coart is salibbeJ 
tliaf lliere lias "been a failnrt of justioc.” 

3. ibc Supreme Court lifts set aside an order grantinj? 
rrrttorart on the ground^ ^pp^c^ diia. that— 

The nish Court "a decision that there bad been a failure of natural 
jnstice in the proceeding before a quoAi-judkial tribunal a.s ermjieoui^/* 

4r On the oUier hand^ the Court has set aside the order of a Htgb 
Court rcfuFiHjf certicTari — 

Where the ffi^h Court diamiAiieiJ in rtniinr an applicatidn niider 
.\rt. 223 for quashing an order of a Tribunal which was found hy the 
Supreme Court to be without jurisdiction.*^ 

Effeet of the Qrder+ 

Wljen an order of an inferior THbiifiuT i$ quashed by certforurt, 
that Tribunal la left at large to pqAS any pro»r order in BcCnrdance 
with the law and in the light of ilie decision of the High Court- [See 
p. 427, 

Costa in u proceedLug for Prohibition or Certiorari. 

K In the absence of Rules framed by the High Courts in tTiis 
hebalf^ the English principles are lyeing foIlQwed- 

2, Usually, costs fire awarded lo the spccess/nl applicftuC^ and 
agaiiipt the misucoessfnl applicant.* 

3. Bui the Court may not award costs against tbe unsuccessful 

applicant in special drcunistancesp e.g., uncertainty of In li^jme 

cases costs have not been awarded even to tlie successful applicint,* 
U.g.. because tlie law was unCcrlaiTi and the autiiority was not to 
hlamc/ 

3, As to the pnrty liable for this costs,—iu the absence of any 
misccuiduet ou iJte piirt of tbe Trihuiuil costs are awarded against the 
ptrty who initiated the proceeding* and not against the TriTmnah But 
where fiuch alleKatiOtt fs mode ond the Tribnilal unsnCccssfuJIy con- 
tesl^^ costs iFiuy he awarded agaiiist the TribuuaL also/ 

4. Costs niay be awarded against the party responsibk for tlw 
proceeding in wlitcli the offending otiter wtia mode, even tliough the 


23. A, .\f\ Aim<?n V. sen. A. m7 SC. 227 

24. Cf. W. R T. Cff. V. X, S. T. O.. A. 1^57 S.C. 332 (2JJ|. 

25. i^uPi/ah iVafitfnaf Bunk v. .^rt Ram. A. 1057 ?l.C, 27& (273). 

!. M. D, Thaljnr v, ilafrotir App^Hatc [fribunol, A. 1957 Bom. 43 

2. Zrfrrahoii v. Regiattal TtanspoH I.bR. Matl. 

571^ ^agfiunaWi v. SinU I\ d,. A, 1&5I ^l^sa $| Sjtteih v. 
Himangsha, (t93l) &5 CAVVN. 6<lt5. 

3. CiricMj u/ iroTlfwrPI v. J?, jV. .V. LOSE Asnam 9G; Hea^v 

V. Hasson, (I&5II 6 D.L-&. 93 (Abid.}. 

4. AfoJjn'noJi v. ^lale o/ Bombay, .4+ 1951 Bom. 303, 

A Afut-fcau V. Cf^lUrfee. A. 1955 Cal. 72 [statute being recent, 
had not been antlloritativclv interpreted before], 

6, V. .4ddlh Dy. Commr., (1951) 6 D,L.R. lOS (Nag ). 

7, CaUtilta Diseaiinl Co. v. f. T. O., A. 1932 Cab m 

5. Coppgadftoj- V. /. T, investigation CaiFfwiu., A. 1955 AIL 515 

iSIS ]. 

9, AhtittdaR 1-. tMltako, A. 1934 33, 
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Cutirt ii utiabk to iisue i writ against U bpcapiic k roidc^ Hie 

Codtl'a 

QUO WARRANTO 
Quo Warrmuto, iwtiuie of. 

2wc IS the retuedy or proceeding whetcby the State 

iii[juiref^ into the legality o£ the claini which a jMtty osKwns lo nn 
oBiLze or francliiRe, to oiiHt him from its enjoyment if the claim be not 
well foundedp or to have the same declared forfeited^ ami recover it, if, 
luiving Qtice been rightfnllj^ possei^sed and enjoyed^ it Jia.s became 
forfttted fdr aiis-nfier or Dnn-<aser. 

Conditioa^ for the of Quo Warranto. 

A writ of Quo bnrmnld will issue in respect of an office only if 
the following condition.H arc satisfied: 

1, The office must be public and of a natnre. It will 

BOi lie in respect ot office of a private charitable institniion or of a 
private associetiQn. Tlius, the aiatiaginK CoiiitnUtce t>f a private sclioob 
even ttiough n small sectioii oF tb- puhlicj viz., tlie students^ nml ibelr 
guard!aiifi arc interested in Hie school is TU}t an offiee of a public uatnxe, 
far the purpose of ll''*arraPiIo.i" 

IL It must have been created by slabilr or by the Constitution 
itselL” Tlius, 

(a) Tbe writ will not lie against the Miinaging Ucuninittecj not 
crtaLcd by any statute, or by RnScs bavmg slalutory force of a prii atc 
educational ins^titnti-jn.** 

ib) On tlie other hand, ihe wit would issne in respect of the 
offices uf — 

|f) Officeri appointed under tlic Calcutta ^fuiiicipal Acl;^^ 

riO ^ilcmbers of a local or nmnicipnl body, created by statute;^*'** 

fflfj J^femhtns of any statnlory body, such as the I>evaswoni Ikvard 

(fv) Officers of a UniTcrs^ity creatc<l by Hint die 

(UJ vSpeaker of O Hon&e of the Lcgislalnre 

(td} Advocate-Gsncrul 

(vb] Member of a be^slatnre 

(t'ffri judge of a High Conrl 

(fsc) %’ice-Cliancellor of a University/^ 

tit. The tespendept must have afiserted bis claim to the office. 
Whether the tnspaiident has usurped the office is a quesliou of Pub- 
stunce and Qu<} lUarran^o may issue even though the respondeat ha* 
not assumed the name of the office.** 


la Gsngatihar v. /, T. /. A. All. 515. 

It. Arnorendra V. .Vnrcndrn. A, IS^ Uul. 114. 

12. .-HZy v. iJfrciidrti, (11^431 49 C.VVM^. 058. 

13, Hurati V. iffffe of 11^, fi.. A, SftS2 Cab 

14. Masekuha v. Abdul, A. I^5d All. 193- 

15, .Sliyabudimab v. .■Vl^J'raV^^k^y, A. 1955 S.C. 314, 

hi. v, UnZuterlfAua, A. 1955 T.C. 42. 

17. fifa^rndrdizrimar V. SiaU of Af. P-, A. 1957 M.P. €P (62). 

18. V. VarghcHf A. 1952 T,C. 136, 

19. A'df^nFir V. SHovtit, A. 1932 Nag. 330. 

£0. fpi rff Ar 1953 Mud. 95; Desf^indt v. S(a(c of 

Hyderabad, A. 1955 Hyd. 396. 

21. Cf. v. Stale of T. C.p (1950) 5 H.L.R- 382 (T.C.), 

22. Chiihmrfdt V. Chnticr/tff* .\. 1&S9 Raj. 

23. Jn re fta num rHut, (1944) 48 C.W.N. 76fi, 
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WhcB Quo Wmmmto iP«y b* Mfti**d. 

I. \r a diicrtliouary remedy which Lhit Court niay 

j 4 i£.iit or refuse accordiag tu tlje facts nnd circum&tantics of euch ease. 
Thy.Sp tUe Court may rclusic it— 

i,g> Wliere k womSd be v*sqiiioiis; 

tb) VVhtic it wuiild be futile ui its resttUSp 

\e] Whm tJicre Is an aUenuidve rcpiEdy -egnilly efRcdi-ious; 

(d; \Chw there has beeit au in tlic elect Lon tu an flilree 

whith has not uifecied Lbc re^sult of the eteciion and Lhtre is no bad 
faith/* 

[ff) Wliefe the resuk of granlin^ a yifo ll'arwnio in the maiter ot 
elaction lo a corporate p£Qce vv^»cll 1 l he to disturb the peace and quiet 
of Ihc CoTporiniDn,“ unles the iiSegntities bron^lii to the notice of the 
Court are grace and nianifcst.^ 

^Miere h was found that li vast uuinber of tiie residents of a 
mnnicipdlTty had been disenfranchised and that the defect as to the 
delimitiitioji o£ coRStUuendcs had been brou^lit to die notice of ttie 
election auilKrt-Eiies before the elcetion nas held but the objection was 
ignored p fjuo Werranio w'as isstted, unseating ti;e electeiil members, 
notwilhstaiidiiag the inconyenience that might be cansed by a fresh 
election.^ 

(/] Whtre the motive of ihi* relator (j.r,, applicant) is suspidooTi 

is] Where tl]c pelitloTier IS guilty of laches / 

(a) where the applicant Iw-S acquiesoed or coticnrrcd in t!ae very 
act which he comes to complain of/ Thus, 

(a) Wlicre the Piditioner seeding to object to the validity of the 
election of die respondent was himself a candidate al the election and 
canie to the Court duly after he w^as defeated, he cannot be allowed to 
chiilleiige ihc validiiy of ih^ cloctiun.’^* 

(b) But where the r*ietidoner stood as u candidate for the eicttion 
but catiic to Court before tile cteoiion was heldp the writ cannot be 
refused on the ground of acquiescence/ 

A sialntorv remedy displaces ci writ in tlie nature of 
11 'afro II to but not' Ahere tfie objection taken falls antside the scope of 
the statutory remedy/ 

ijj Where thirc is a domestic jnris<lktloii, the Conrf may refuse 
to eutenaiii a proceeding for Quo Ifurmnio mitil the domestk rcinedy 
is exhunsted.^ 

Z. But coiisideroriorLSp^ such n& the following, ate no grounds for 
refusing fJim tVarraido, once the Court is satii'fied that the respondent 
Ls a usuriTer to the public odlce in queSlion : 

That tile respoiidvEit has diFiclaargei] the functions of the office for 
any length of time/ 


2'!. B. K. .^04 V, BJjairafhflrya, (i1^) 59 C,W.N. S90 

25. McMcImiitfra v, S^€y., l-htui flc^/'frOt'TK A, 19^ Assam 12- 

L A'HrtFJtfrj V. f^o^T A. 1952 0^ts^ia J50 

2. Sit^m Sunnier V, -SfaEc a/ Punjab, A. 1^ Punj. 139 

3^ V. BaniparUal. Ar S953 Nag. 8t (SS), 

4. Raghniti v+ Phi. MagisiraiiM A. 1959 Pat, 7, 

5, J^u/rndrakaiijar v, .^latr of P., A. 1957 M.P. -CD (fiJ). 
e. Sham sunder v. SlaU of Punjab, S- laSS Punj, 12& 

7. ChulNrp^ifi V, HHalUrffC, A- 1959 Raj. 280. 
a, V. State n/ Bombay, A. 1954 Bom. 41. 
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Quo WArr&Dlo, how f&r barmi by alt^knoAliva rofr^odj- 

It Imii Already been staled (p. 4^1, api^e} that a atatntory remedy/ 
Ein election petitiQn"^ disp1aE:e^3^ the writ oi Qua irarravi^fi^ except 
Hhere ihe objccTtiPn loki^ falL outsMe the statntorir remedy,* £-g,, a 
qnciiiUcm to she conatituiion of die 3lnnicipali(y' Itself/* 

Wbu BSAy Apply Quo WinrMito- 

Wliere the application chnllm^es (Be validity of an Appumttneut 
to a ofiScej, it li maiutaitiable at the in^Lmee «f my petsca, 

wheiher any fandaitier.lai or ctBer legal right of suth person has been 
iaEringed or provided he is aol: a miHi of straw *et up by some- 

one In other words, if the Cottri h of ilic view ihar in tlie 

interest of the public Uie legal poi^ttion with respect to the alleged 
usurpatiori of a public office shonld be judicially declared^ it can issue 
u writ of gim iparranta nt the mstauce of nny member of the public 
wdso acts ftorPd /idic and is not ^ mere pawa In the game having been 
Set up by others/"-*^ 

Hertce^ a privEtc relaior/" sndi as an ordinnry citirea/* can apply 
for fj'Eia irornifi^o to clmlJeiige an oppointment to a public office cvea 
ihtjughi tlie Applicnat hitnself is not a coadidate for Ltiat office nor Il:»s 
any other per^nal mterest tn such [ippoiatmaat.'* TltHS, not only a 
member Lnt also a ratC'pajer tun dunknge tlie right of n person to 
fiii as a rnembtr in a lUunEcipul borly/* 

Who are neca»ary parties. 

la tJic Case uf n^urpatton of !i public oi^ce^ the persna who elaiRiH 
ihe exercise of the publtc office the only proper delendant/^ U oilier^ 
arc joined f line misjoinder may not be fa hit to the upplicaLiun^ bnt no 
order cun he pn.^secl ou the uppbunriou, iiale&s the persoa who is sungliE 
lo be ousted is mtide an Opposite Party by order of the Court. XL is not 
cnapgh tliat sncli person is acftaainted with the fficts of the cose or lias 
put :a an affidavit ia the proceediag odier than es a party/" 

1 ft lioweverp tlie object of the uppUcatiau ta chfaln u ilecliiiraticii 
tlmt the approval given by a third parly 15 im-alid, tlie application ig 
aut raaiatainnble V^llhont niutiag such third party ^ a parly to the 
application 

Pmcedut'c. 

Rules of the t>rtasa, Mysore, Rajustitunp Piilnu and Assaai High 
Courts require thaE tlie upplicaliou shonld be made to a Uivisloit Bench^ 


p. V, Siau a/ Prai/„ A. 15H3 Bunj. I2a 

W. QaarnifaU v. Gmt. af Ka/ojifiau, A, lfKH> RciJ, \^Z (JsS* 

13. Bfarautlwitdra y. CQWmr, ll^ B., {19152} 50 C.W.N. 
i/wS); 5iir.^Pidra v\ Gopal, 1953 Orissa WJ). 

13. Karkarc v. Shevdr. A. 1953 Nag. 339. 

14. Di^Jipmdc y, Hydita^ad State, A. 1953 Hyd. 3S fJS), 

15. i^d/endmlsionar v. State of i1f. Pr, A, 1957 M.P, 60 

16. .^hrt^antaiaftrfihJBun V. A, 1957 ifnd. S7, OVernitia^ 

Chokkarai, in re. A- TS53 Msd. SO. 

17. Neia2U4?ny v, Varghe^f^ .A. 1953 T.C. 66. 

19. MaieUt\Ua v. Abduh A. 1953 Ath m. 

19. ^IjIfuram^ilcHshniin v. ArttmugiFwa, A. 3957 Mad. 17. 

20. Vi^h-tt^nalh V. State, A. 1Q57 Raj. 75. 

2L F'errUp Tfejctraordinary Remedies, p. US. 

22. ytahi Chandra v. Local ,S€lf-CovL, A. Ass-im 119. 

33. Amartndm \% Naretidra^ (1952} 56 CAV.K. + 49 . 
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On tlifl pthpr liand, tht Rtik» of the Triiv.-C<KJ3iii^ XagpoTj 

Altaiiab^d, Andhra, Bombay liig'li Ooiirts prc^rfzribc thi^t anch applicattua 
$haH be laesrd by n Single Judge aaEcs^ tbq SEngte Judge otheoiibe 
direcEB. 

Uader the of the Calcntm High Coart, such applicatiucL iis 

to be heard by a Single jndge as a Judge on the Appellate Side. 

Form of ordee_ 

In a proewding for It'drrjnfcK under Art. ^ cd car C^on^titn- 
tiem^ the High tlonrt may make the follcrt\ing order? ; 

(0 Tfie usual order would be an order of ouster of llte re^pondeut^ 
^rthe person boldiEig the ofllee in qnestjoii.^^ 

(h) It may issue an iujutnction restrabiug the refipoudent fr>_im 
discZiargitig aby of the functions^ rigbtis or duties of tlte office iti 
quEsUem."** 

(fff) In proper ease$^ it may evt:n Ji^clntu the office to be vacunU"^^ 

^^227. (IJ Every High Court shall have superintendence 
Pow^r of superin- ^ courts and tribunals throughout 

tendeuce over all the territories in relation to which it 
toUTts by the High exercises jurisdiction. 

{3) Without prejudice to the generality 
of the foregoinjj provision:, the High Court may— 

(a) call for returns from such courts ; 

(h) make and issue general rules and prescribe forms for 
regulating the practice and proceediugs of sneh 
courts ; and 

[c) prescribe forms in which books^ entries and accounts 
shall be kept by the officers of any such courts, 

(3) The High Court may also settle tables of fees to be 
allowed to the sheriff and all clerks and officers of such courts 
and to attorneys^ advocates and pleaders practising therein : 

Provided that any rules made, forms prescribed or tables 
settled tinder clause (3) or clause (3) shall not be inconsistent 
with the provision of any law for the time being in force, and 
shall require the previous approval of the Governor, 

(4) Nothing in this article shall be deemed to confer on a 
High Court powers of superintendence over any court or tribu- 
tial cun slit u ted by or under any law relating to the Anncd 
Forces, 

5cqp« of the pow*r und.«r Art. 227, 

1. Il now settled that The power of 'suptfrintcnJvnec^ conferred 
lipofi the IJigli Cotirt by Art. 227 is not confined to ?idminislT?UiYe 
aiii^criEitviidence oiily, but inclftdfls the power of 

Karkari v. A. 1053 Nap. 330. 

24a, Cf- v. SiaU cj/ licmbay, S D,tr,R, 236 

BtHEi,; Masch USiak v. /iiidub A. ISSd All. (93, 

24b Liih( V. A. 1952 Cal. 868. 

25. Not EppJicahle to Jfltiittiti Ktishttur. 

23 



434 SHORTER CONSTITUTION OF LKOIA {Aft, 227 


also/ even, where no appeal or revision lica ta the High Cuun undtr 
the ordinary law. 

2. ^Lifl pow‘er involves a duly ou ihc Conri to keep iLe 

inferior Cunrt* and trihnoals “within the bounds of their antlmrity and 
to that they do what their duty requtcea and tTiftt they do it in li 
legal manner 

3. But this powder doe^ not vest the Hijijh Court w^ili any ttii- 
litniLed prerogative to correct all species ^ liardihlp" or t^rawg 
dcosionsJ^ • It must be realricted to cases of grave dereliction, of 
dntj and flagrant abuse of funLlauientiil principles of lav? or juslke, 
where grurc injuitfet would be done iuiIcsa the lligli Court iuterferea.® 
Tlie power would not be e^cErcised by the High Court ta sebatitnte its 
own judgment, whether on a question of a fact" cur of law/ in place 
of that of the subardinate Courts. 

Am. 22$ & 227. 

1. Iw cs;t!rcisfl o£ tlie power of superintendence under Art. 2^^ the 

High Court cannot exercise its powers under An. nor is the 

exercise of tl« |»werFi under Art. 227 controlled by any tiling in 
An. 22$^. TTlie jurisdktiQils under the two Articles are separate and 
independent. 

2. Tlie power gf judicial supennlendciice conferred by Art. 227 is 
ncii limited by the techniciil rules which govern the exercise of the 
power to issue writ of cCfiiV+niid under Art. 

TiiE power under Art. 229 can be esetdwd only on Use applica. 
tiofi of a party and for the vindication of a legal rigSit, But the power 
under Art. 227 may be exercised by Hm Court also jwtf tnotn.’ 

4. Ill a cErlh?mfl proceeding [uiider An, 236)^ the lligti Court cuu 
nnlv quash the decision of the inferior tribunal, hutp under An. 227, 
It con also issue further directions in the matter/ or Mas o sub- 
stnntivc cn-dcr in place of the order which it has quasshed/"^" 

5. In the same proeecdingp tUcTefore^ the Court can qua.^b an order 
under Art. ^ and also issue further directions wbiidi may not be 
available in a proceednig under Art. 22$/* 

Tliua., 

(a) III lUuryani v. the Supreme Court upheld an order 

under Art, 227 by which the Judicial Cotniriisstoner Imd not only quashed 
the orders of the District Judge and tlie Rent Controller but also 
ullowetl the applieuiiou for ejectment bnonglit by the respotHicut, giving 
tlie appellant three months^ time to vacate tin; pramif^^s. 

lb) In Hurl v% Syfd .4limed/" the Supreme Court granted! 

fe+rljururl quashing tbf' tlecision of the Election Tribunal whicfi had 


1. iruryani v. dircartialh, 119541 SX.%. 595: A. I&54 S.C. 215. 

2. Datmia Aifmivs v. NuteNUJor, A. 1951 C^l. 193. 

3. ituPiCf/er V. K K. .VaAftcifee, 11953} S.C.R. (1952-4) 2 

C.C- 489. 

4. D. C. iriJffes V. .^tal£ tf/ Saumstra, A, SX. 264 

5. .Sui!yflij*jruya»fl \\ ^foi!^karJum, 1959 S.C. 137 (142^. 

G. Ruiu Prasad v„ SIflfe, A. 1M2 AH. 942. 

7. ^^alnat V. Siati, A. 1952 AIL 963 (972). 
ft. Ha HE Vishnu v. .Hi mad. fl955> 1 S.C.R. tid*. 

9. Aldal Singh V. Kayan Sin^h, A. 1957 All. 414 {432). 

19. AJ. D. Thakar v. Labour AppflhiU TribunoL A. 1957 Bom. 
4ft (4ft ,U 

li. Shh'singh V. Har/|fflnt^ A. 1957 Raj. 39. 

12. Rdfluari V, Slate af U. P., A. 1956 AIL 594. 

iraryara v. .^tfiamalli^ (l952-^]i 2 C-C. 490; (1954} S.CJl. SOS, 
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rejected an election pelitiot] and, ftinher* \*'m exercise of tlie powers 
conferred by Art* 227", set astde the elcctioii of the first respondoit 
and also directed the l^lsctioq Ccnnniissian to liotd a fi^b election* 

4. TJie scopii of the t™ Articles bebift different, boiK Arts, and 
327 innr be invoted in the some application**'** and Uic dismissal of 
an ajppllcation under Art. 236 cannot operate as an ahsolate bar to on 
application ttnEler Art. 227. 

On the other Ljtid, — 

|a) Wliile some High Courts Lad Leld”-** tLat tLe power nnder Art, 
227 can be exercised in case-s of obviotLS miscarriage of jnstice even 
wllere there is no qnestioil of a dch^ of jorLSdictiern, tbe Enpremo 
Cr-ort'* ha^ liiid domi that while a writ of Cerfiomri can be issued 
nnder Art, 230 to qnasL an order on the pxtnnd of 'error fof law I 
apparent gn the face of the rccordS the power of Interference tuider 
Art. 227 ts limited to seeing that liie Tribunal functions within the 
Hinits of authority. In other words^ tinder Art, 227^ the Ili^h Conrt 
cnPiFicf Interfere with a decision which is within the jnrisdiction of the 
inferior tribunal ijit the ^oimd tJiat it is mouticni on a point of Inw, 
even tllOUgh snch error is apparent on the faCC of tJ]c record, 

(fe) Neither nndtT Art, 220 HOT under Art, 227 will tlie Htgli Court 
interfere to correct an ermneons finding of fact on a matter^ which is 
w'ithin the jurisdiction of the Inferior tribuuai,"-*’ 

The power imdee Art 227 i* doeretienary^ 

1, The power under Artr 227 is exercised by the Court in its dis¬ 
cretion and Cannot be claimed as of right by any party, “ Heuce^ though 
there is ilo period of IbniLaLioit" prescribed for sudi application p it 
may he refnstd, fnlcr njfa, an the ground of nureasoouble delay which 
IS not explained by special circumstances"*^* t^ee pp, $52-^3, ante] and, 
p^l^lic^ln^ly^ wliere' by reason of tlie delay the posstion of the opposite 
party has changed,*" 

2. A petition under Art, 227 on the^gronnd of absenix! of jurisdic¬ 
tion of an inferior iribnaal may also be refused if no objection as to 
jnrisdiciion was mssed before Uie tribunal itself,^"* 


14, Mari Vtshnu v. Syed Ahmad, (1952^) 2 C,C, 4S0 (4^ : iimj 
I S.C,R, 1104, 

15. Cfi BQttCTjic V. Afaftfitfr/ceTp (1952^) 2 C C, 4S0 i {19531 E,C,R. 

303. 

Id. l/rFiitotannray^Ha v, Ramasu'ami, A, 19S5 Andhra 40^ 

17, Baufa Sinj^ v. Kutidan, A, 1952 Fnnj, 422. 

IS, /djjafiiHJi^i V, Pnniyap 1952 .Vf.B, 51 ; v, Chof£ i?fliFi. 

A- 1952 Funj, 67- 

19, Sag€ftdra V, Cotnirir,, A, 3956 336 (4/3) : (lOSSl S,CJl, 

1246 r 1272k 

20, Katmth V, Eh-itiOH Tribunal, .\, I3SS M.P. I6S {1741: Malabar 
Fraducti v, Itfdujlrin/ TribUFpah A, 3956 Ker. 192 fJSJk 

21, lEflrvam Vr ,4FFpflmjif?F, A, 1954 5rCr 2lS: {1^4] S,CJt., 565, 

22, Jodhay V, The Shiie, 1952 All, 7SS. 

23, The view of the Judicial ConimisaiciTier of flunathal Pradesh 

IHcg Ram v. CharaFi, A. 3961 H,r, 16; Ram v, GUFFian Singh, 

A, H,Pr that the period of 90 da.v^i pre&crihed by the Limita¬ 
tion Act for applicfitinns for revision should apply to applications 
under Art. 227 ia, it Is jiubmitt^, withont any foundation- 

24, Piilin V, Fy4>FFi^^57i, A, 1953 CaL 49- 

25, /flfrtiiFF V* Y. /, R. MUl, (3956) ftO Botn. L.R. 539 [54«rk 

1, G, Af, T* SccUty v, Slale &f Ram bay* .A, 3954 BaHi, 202, 

2, ,4inbaram v. Ar 1957 58, 
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tf mmj W exerclicd tuo inotu. 

The |Kvner tinder Art. 227 may, Lu jumper cnjvcB^ be c^cmiscd svq 


How for exUtwace of olteEiiotiTe relief wooiL^ be ^raimd For rofiuoF 
to (Tont relief. 

1. Since the power ttnder Art. 227 ia aa eslraordimt^ power^ to 
be nsed most ^^paringly/ the High Court wonld ordinarU? refuse to 
Ktercise this m^r where fiome other adequate remedy k uvaiLable to 
the npplicanl^^' or wtitre the applieEuit has alreojily instimted n 

for piTi:iiwly the same relief in rcfipcct of the impugned order.* 

Thus, mltel under .Art. 227 hiis been refused on the ground that 
proper remedy lay— 

(0 Under O. 21, r. 90, C. P. Code/ 

(fi) By means of an etcchon pelitioa.* 

(fiO 6y moving the Appellate Tribumi] consiimted under the Polke 

2. Bat nnless the altmative is as speedy imd effective” cs the 
remetly by way of application mnier Artr ^27 (there cnnld he very few 
remedies m speedy and effeetive), the mere existence ol an alternative 
remedy cannot preclude the High CtHUt hrmi exercising iti powers 
under Art. 227 CO interfere with an order Lu €agmni violation of tlie 
Jaw/* » 

3. Again, in the exercise af its powm of Anperiuteudence, the 
High Conrt is b^nd to interfere^ in coses of— 

(u) Absence or excess of jnrisdtctien/" 

(b) Infringement of a fundamental right. 


Continued exLitesce uf the eouH ar tribunal net m 
eondrtijan. 

The power of superintendence ol the High Court nndcr Art. 227 
1 b not taken uwny as soon as the inferior conrt or tribnimJ ceases to 
exist. If the other condilioos are saUsfied^ tlmt Ihc order hqa 

resulted in grave miscarriage of justke in vdolarion of the luw, the 
High Court may interfere lo *ct axide tlie order even thougli Uic court 
OT tribunal is no longer fcnctionLTig,**'^^* provided tlmt? the records of 
the Lribunal arc before the High Conrt.^^ Of eonfsc, positive direc- 


d, BartiTiir v. of U, P.. A, 195S AIL 154 

4. If^aryflwt v. Amarnsth, (igiM) S.C.B- 5S5 i 2 C.C, 490. 

5. N^npadu V. A. 10152 Cat 53&; v. Surya- 

Tiarayana. .A. 1955 .Vndhrn J92. 

ft. Pr^muvaii v, S^lyciTr^ti, A. 19^53 All. 55. 

7, JtraHiffi V. CburfaJuffla, A* 195ft Bom. 544 [5W}. 
ft. V, SorboiPianj^ala, A. [954 Put. 476. 

9. TtUoki Singh v. Retuming Officer, A. 19S5 AIL 536. 

10. PfHUTOm V. Kakajan Tta EifaU, A. 1953 Awam 77 (79), 

11- Re Anncimah ^Tudallari A. 1953 Slad. 362, 

12. Abonindra v, A. K. BHwas. A. 1964 Cfll. 335 iSdih 

13. ^raidhan v. Medhi, A. 1953 .^ssam 220. 

14. fbmbitn V. ■Chuda^a jBd, A. lEffift Bom. 544 [5471 + 

A. 10^ All. 113 (F.B.); 3ftiP)fff*a3 Comtiifs. 
V. P. a, Mnkherjee, (.IfiSOJ M C.W.K, 7M. 

!2' V. L4l>0t[r AppfUoie Trilmtwj, A. 1957 Bom, H2. 

I*. Atilfeaml V. BhitTHippa, A. 1959 Mys. 106, 
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caaitot be ghTii hy the Higt Coart where the Triboiifil haa 
to 

ConditiQUs for the ejiercit* of the power Art 227- 

1. The tawst be present in <]ffdeT that the 

power nrtder Art. 237 may be eiercised— 

{ 0 ) Thai the impiiEned order or decision ib withont Jurlsdietion 
or aijainst the prindpks of naiaral or mvolve aoR’ 

exerase^''^* or illegal exercise of jufisdictioii ; or a ^HTfc dmhction of 
ddty or tla^rraiit v tpUtioti of the law^* as diitingmshed frtam a merely 
ertoneotts dcdiion/^ or irreffalaritr in pn^ednre,' ^ 

(6) That tlie exnreise of the jutisdictiDn under Art. 227 dw not 
amonnt to cxerciain^r the power o£ appeal or revision on questions ot 
fact of of law.^ 

2. The power under Art* 227 will not be exercised in cases like 

the foLEowin^; ^ u 

(ft To allow a simple objection as to local jurisdiction in respect ol 
a which ii liable to be corrected by the Court of appeal nnd« a. 21 

of thi! C. P, Code/ , , ^ ^ ^ ^ 

ill) where the only question involved is one of interpretation or 

deed * 

(fil) On quwticra^ oi ddnii&.’iioii cf rejectioii &f a particiilar piflee of 
evidMice, even tboagt the qaestkm may te of tyery day rttweace. 

[tv\ To fOtTMl an ^rroncon^ esterdae of jnrisdicttoii, as a t^ourr or 

rerisiH-jn/■* 

[vi To set aside a finding of fact/"'“ 

3. As lo whether the CoutE can interfere under Art. m on the 
inxiand of on error of law appaj-ent on the face of the t^ord, as m a 
proceeding for ciHiorari. there is a gnggMtion in Satyanarayan v. 
SfaWiJbdr/im"^ ihflt the Court would have interfered if the error ™ 
^apparenC. but in the earlier case of Nagcndm v. Cnmmr.^ xt wa^ hnd 
doiro that the power under Art. 221 cannot be us^ to correct an imt 
of lawt not affecting jurisdiction, even though it is apparent^ 


IS. P. C -CK^ia V, (IBSII 55 CAV.N. 6lt {dlT)- 

]p. Rdtflo! V. Chnni^t, .A. \^\ Sou. 15. 

^0. Brii ,Vaf3>'aii V* Rfltfi fJflyfll. A. 1954 All^ 6^ 

21^ H'^arvam Vi Amarru'tAj. (1954$ S..C.R. 5t>5r 

22. 5atyaflflniyart v. jlIaiffear/KUr .A, 1959 S.C, 137 

23. Y. Karan A. 1954 Pep&u 173; iJnJsr V. MahaHr, 

A. 1957 Pflh .^5. 

24. A^ini v- Dominion of Indi^, A. 1951 Cal. 25U 

25. D. lY. Bancffno v* F. R. xMafektfr/eeH A. 1954 S.C. 53 (59) , 

^ l! Unhisia 4irtr«Jyj V. .SuktfHiar, A- 1951 Cal. 193 (S.B*), 

2, Ificana flfoi v. Rhiiilii Rflifip .A, 1953 PntiJ. 70* 

2. Siata Of U, P* v. dzir^ -A. 1955 All 

4. Naksked V. Jirekhan, -A. T955 Fat. 

5. War Saran v. AfnArttndflflf. A. 1951 AH; 

6. V. G. C. Piliils V. Lr A. rfftmunJ* A. 1957 Bom- 111 

7. Bojani V. Arpmdas, A. I9S2 V.P. 4. 

8. Dfnoram v, Kakafan Tea A. 1953 .Assam 77- 

g. B'^anatn V. AtnortUitht (1954) S-G^R. 535- * ymsTi 

10, D. c, It'arfes V. Stale of Saarathira^ A- 1957 S-C, 264 : {19571 

ism'¬ 
ll, HarjjaWfld v. Rainliaran, .A, 1954 Pat. 

12. ^fllvilPloravaK V. AfaBii^nrfuTr. A- 1959 S-C 137 (J43). 

13. jVagcndra" v. Commr., .4* 1955 S.C- 398 (413). 
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111 Civil Pn^c^cdingA, 

Thu powur tLiidcr An. 227 h wider than that andcr b. I!$ of the 
C. P, Code and My he iL$ed e«a wherc^*-^* US was not ^pplioihle, 
Thas^ tlie High Ccrart ha& bitKrfered wftli fudf^iat order^^ under 
Alt, 227: 

(0 Whtrt a District JudgE, nctUig under e. 3t cf the Pimductal lu- 
solwiiqj' Act, ha* EiTtmglj nfuseti protectiaTi erder a* a result of which 
iBe insoh'ent would bcj impiiMirteii wiibaut aiiv jnsLific^tion.*" 

iii] Wliere a Subordinate Judge has slgimllv failed in hia dntr by 
arbitrarily dismissing a suit for dolnnlt alHioagli no default had in' fact 
^ken place ^ no neglect on the part of the Petitioner, no other erttc- 
tiw altemarive rtmedy being open to the Petitioocr.” 

(iff) Where a Judge of the Sniall Causes Coart heard an appeal 
under the Rent Control Aat, not being empowered in that behalf.” 

In Crimmal PtveeeiiiBg*,. 

I- Since the power under Arh 227 indadeB iudicisl supeTintendeiice,, 
it would follow that the High Court can cscrcise its rti-iaionaS powders 
in a proceeding under this Article, e.g.* to set Midt a conviction 
which is not Supported hy any evidence at alh“ 

2. Bnt the rowers of the High Court under Art. 227 are not eir- 
cnnjscribud by the ccnditkns Laid down in b, of the Or. P. C.” 

ThuSp 

The Higii Court has esterdsed its power uuder Art, 227— 

Ci] To slay a criminal proceeding pending decision of ciril sail 
relaliug to the same subjeet rnatier.” 

(ff| To qnash an order lor the taking of photegraphie copies of 
afecennt books tecovered in parsnaiicc of a search warranty which was 
not w'arranted by s, 561A of th-c Cr, P. C, and was tlearly W'ithdat 
jurisdiction.” 


tn PiMeeding* before TribynoU, 

t. Tn exertdfic of its power under .\rt. 227 the High Coart cannot 
inierftre with a finding of fact recorded by a Trihnnal,^^ e.g., 

WheLber tJie relation between the parties ia one of emplfrver and 
cmployee.'^^ 

2 Tlie Court can interfere with a finding of fact or of law‘ of n 
Tribttnal only if it afiecta its jurisdiction."* 

"All coorU^. 


\* These words refer to courts subordinate to the High Court and do 
not Include a Slagle Judge of the High Court.“ 

Art, 227 was not intended to authorise the High Conn to revise 


14- V, Daminfan of India, A. I&52 CaL 251. 

!5, ;?ai» Roop V. BifHwamth, A. lOoS AIL 457 (464L 

10 Mailuti V. MalHaL A. 1963 T.C. 4 h 
17. KaftiUal V. A^Izvl, A, 1^7 Cah 546. 

SCR' 

19 Dhartntjihar V. State^ A. 105^ Assam 76. 

20. Gtevir^k^t^ v. Chackif, A. 1057 T,C, 256. 

nssTi' s.crRf i^"'^* A. mi s.c. 2 U 

^ V. Ctmuitr,, 195S S.C. 

23. In re ftdTigasiiiami, A. 1957 Mad, S 5 a. 
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iu own dwision," or that of its oScer cserdiing the powers of t]je HiyU 
Court.'* . ^ , 

2. It is cot nert«ar>' tor the cserdse of this iuris^ttioa 5“' 

Co,r. »Trita...l -tald.?. 


ot ibe High 
appeaUiblc " 


cff that the 


‘TfibnHud"+ , 

1. Since ihe iiord ^tiribunol' is used both in Arts. 136 and p®, it 
^hDnia Mve tliii same mean tug nader both Articilts. Henec, tnbpiwls 
\'estcd with partly administrative or executive finaclsons waalcl not 
come under Art, 327 Istt 

2, The fottnwing authorities have been held to be ^tribuiiala" mt[nn 
Uie meaning of Art. ^— 

[fl Labour trihunols-" ^ , „ - « < s,- . ^ 

(if) The CouimiHsicmeT of q Dirisron or the Proviacial Iraii^^ 
Authority% aclhig as rii Appellate Authority under tlie Motor A chicles 

(fff) An Appellate Trihuual undtr the \V. 13- prtmises Rent Coatfol 

Act/ incltidlng the Chief Judge of the £, C Court- ArLTMtllate 

(ft*} The BhagchtLsi Concilintion Board Appellate 

Officer under the West Bengol Bargadiirs Aet (H ol ^ 

/Ta\ X Pn-nchavfiti Adfttnt set up under the U. P+ Panctiayaii i\4 j 
Act-' l »■ K! Pf tut Act; tilt Ptiitlmyai atidtr 

tiw Patialii Panchayat .Act j' a Graai Knicbety under the Biluir Panchnyot 

fin' .A District Magintrale flcting under e. 22 of the ^iiibay District 
MimiciMi Art," or under s. 160 of the ^ P. ^Mictpalints 

(t'ifTA Collector, acting under a. 18 <1) of the Lantl AWtuisiiwa 

The Tribofial constitoietl under the Nagpur Iiiijirovenitnt Trust 
(fa) Authwilits under a Rent Contrel Act."-'* 

<*) A Depnly CoHitniasioncr, artiug tmder s, 6 of the V. P. l,tnd 

UtiU ratiuu Ady ItMfl."* 

24- V. (l&5Tl 63 C-W.N, 330 i A Cab 3i 

l' ^ C.W.N, 7S4. 

i?P3l * of rt-'^irfepafn V, fi. S. Nr Co.* 10SI A^m^r 

Z. slgtiJatk V. 5tofr TraniMt A- !»' 81 

t t itT.. Ur ' ■ 

8. Harmm u, Gt>m»m, A. Pe^n 

0. flflIdfO V. suite of Bihar. A, I9S7 S.C. fil- (1M7) S..L,K. 

ID. RalltaJ V, Cfiuiiflof. A. IW1 San. '|- - „ ni (Alll 

li- Br~» 

-'if 

14. jyfaliAnotsf v. Ruwrilto'ar. A. *'■ 

15. ;faflar V. JVfahafrJr, A, 1957 Pot. 2t». 

IQ. SAitob V. 5nre/, A, 1952 All, fSO, 
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(aij 'Oe Cnstodlan, aciing under e. -U'i ot tlie Admmistratiuii df 
Ivv^icuee Property Act^ 

(3^0 THc Kara Pancha^vet Ad^lat under the C, P. S Berar Tun- 
chaj^et Act, 

\/Di&Xrici Jfldge acting dii ati Bkctlod Tribunal under ilie 
Oriiias Muuici^ ActJ* 

Tribunal constituted under the Abducted Persona RcccTtry 

(ara) The Bnmhoy Revenue Tribunal under s, 76 of the Bonibav 
Tenaticy und Agricultural Lands Act, IS+ft/" 

The Ecut CtintrnUer and tile District Judge esetrtisinsf 
appellate powers under the East Puniab Rent Restrictiofi Act.” 
fjfT'fl) An arbilrator under the Co-operathtne Societies Act,^‘ 

[xviii) A Cerliiicate OlHcer ncdcq the llengul Public Demand Ke- 
cm-try AcL“ 


1323. 


f^ 3 c} Trituifil set Dp ntider s. 24 ^ of the Merchant Shipping .-Vct^ 


[xx\ Trfbimal under the Madras Estates Abolition ActA 
Election Tribunal,* 

( pW) Tlie Cotiimissioncr, acting under s. « (1> of tbc Orissa Mittdu 
RcLkgions Endowments Act, I £152/ 

^ ^ 3r On tlie other haudi it has been held that the folkw'ing aulho* 
nties flK ‘tribunals* withtn the scope of Art, 227-- 

w ^disciplinary pnoceediiigs Tribunal in Madraa, bolding enquiry 
on charges againat Government ^n'lkiits qnd recommer^iog diaciphuary 
action/ I j 

1*0 Authority Invested with jurUdictLon under the Pnvnient of 
Wages Actp 1M6/ 

{J7ii The Revenue Divisional Officer^ acting under s. 13 of Madras 
Act II of 1694/ 

(It'} The Registrar of the High Court, acting as a Ta^ng Odicer+^ 


- Escluiion of M-dHary Tribonals. —This clau&e embodies 
principle that a. Civil Court hoe no power to interfere 
mlh decisions of tniiitary tribunals in respect of matters placed wilhN 
tlicir jurisdiction by the law/ 


Power to trauffev pmendin^A. 

1. ^Ince Art, 22? confers powcis of judicial control, the High Court 


(1054) 565. 


A*oriflr V. Cmtodian^ A^ i9S2 Fepsu 62. 

ShrikThhna \\ DafiJi, (1952) 7 D.L^R. Nag* ISO, 

Jadumaui V', /odtcpuafrJ., 1952 thdssm 244! 

SUtU 0/ PuHfn^ V. l/dfc, A. 19S3 S,C, 10 ; |IS53J S.C.R 254 
Nagityya v, A, 1956 ftom. 500, 

ll'OFT-ani V, Anidnialh, (1952'4) 2 CC* 430 j 
Kiiela R’atf V. Chei Ram, A- 1952 Punj 67. 
i^bunfpidru v. A. 1954 Cel. 355, 

Pand^rent <_o, v. A'harwfcflfta, A. 1&55 Bum, 
Tlmfufbfraywdtt v, A, 1955 Andhra 24U 

Warl ViLhnn v. Ahmad. A. 1955 S-C- 23d: (1055) I sr ft ' 
RuFUakrCshrEo v, RairUsk, A- 1959 Oris&a 06. 

KrMShmmaaHhy v. ^iaU of Madras, A, 1951 Mod, 562 


17. 

IS. 

19. 

Z1>. 

21, 

22 

23, 

24, 

25, 
h 
2, 

3. 

4. 

5- 

iiirpecfor, A 


241. 


S-C,R. 1104. 


6. Moililfafu V, .S'tLryanjM'ii^aJni, A, 1{|S5 Altilbru Ifti. 
I' fl9S7) 63 C-U'.N. 339, 

B. I y KHfml, A. 1953 T.C. 7 
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16 cmpou'crtd bv thiB ArticJe to tratiafer cases from □. Court or trlboiiuil 
to iiHotlitrr* 

2. A Singte Judge of tbc .\iidhrrt Hij^b Court** Iulb, liownvca-p held 
tbflt tlie power Id transfer any proccedipg to the High Camt itself is 
Contained m .Art. 22S excInsiieJy and thot since rrihaniiis are not 
mentioned In an. the High Court has no power to transfer itself* 
under Art, 227 any proceedings pcsditig before any statnioiy trihntial. 


Foram-. 

According to the Rules framed by the Bombay’^ and Patna High 
ConrtSp an npplicatioii under Art, 227 i& to be heard by a Pivisfon Bcn^. 

On tbe other hmidi under the Rules made by ihe .AllahaJ^d*” 
Calcutta, ^Indras, Nagpur Higli CoutISk it is a Single 

Judge. 

Thff juiftidsetion under Art. 227 epuuijt b* tulceu away by leguUliun, 

The powers of the Higli Court under Art. ^ cannot be taken uwrtiy 
or barred by any tegisJatlou short of rorwititntional ainendment,"* Nor 
Cun it be bnrred by proTidiiig tliat the decision of ati iiilertor tribunal 
shall be final 


AppeaL 

1. The MadraSp^" Allahabad'^' and Calcutta^ High Courts have held 
that the jurisdictiou Tested in the High Court under Art. 227 is a rtA-i- 
sionrd jurisdiction oud, uccordtnglyp no Letters patent Appeal is com¬ 
petent from all order passed by a Single Judge in cserciise of such 
j urisdict ton- 

2. xAppeal Hc$ to the Supreme Court under Arts. 133 (1) {vy* 


3. lu an appeal from such order, it is open to the Supreme ^iirt 
to Esercise the same power BuJer Art. 227 as the High Court could hnvu 
tircrciscd.” But It ^vould not interfere wltli a finding of fact amved 
at by a quasi-judicial Trihutial .Against wbo&e order the petition under 
Art. “227 kiii> been brought.” 


-^‘228. If the High Court is satisfied that a case pending 
in a court subordinate to it involves a sobs- 
Trunafer^ ceri^i tuntial Question of law* as to tlie interpreta- 
wea Oi sg DU . Con^tution the delemiination 

of which is necessary for tlie disposal of the case, it shall with¬ 
draw the case and may— 

(a) either dispose of the case itself^ or 


9. Abdul Rauf y. Stut^ of Mydfmbad. A. 1951 Hyd. SO (F.B.). 

10. Rawpffhn|[am v’. Gurumu/fliy, A. IS55 AudhrA 85, 

11. Cf. Jfli Hfr/f V, Huimd. A. 1656 Bom. 323 1:325), 

12 . Raw PrfljJd w A. 1652 All. 

13. Murip^da V. -•lUufi^u. A, 15^52 Cal. 52S S Ram Dubiy \\ 

Gmrt. uj A. 1932 ^f.B. 57 Nortndm v, Butiode, (1951) 


56 C.A^^N, 23, 
14 fodhey 


y. The A. 1652 Alb m ; In re Animuiulm, A, 


1653 arnd, 362, 

IS, fjrull y- A, 19151 Asiam 105^ 

lOr frt rtf Tfrtipul'lswafjTv. A. 1955 Mnd^ 287 . 

17, Aidal Singh y. Karan S^ngK A, 1957 All, 414 {4Sn F.^ 

IS. V. Har^kvishna, A. 1653 Cal. 636. 

IP. Cf. BiOdeo Singh y. Stale of BUtar, A, 1657 S.C. 612. 

20. Cf. D. C IForJtr y. State of Saurashlra, .A, 1957 S.C- 234 ^257). 
2Qa, Not uppHcable lo Jonmm & Kjishittir. 
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(b) detmnine the said question of law and return the 
case to the court from which the ease has been 
so u’itlidrawn together ivith a copy of its judg¬ 
ment on such question, and the said court shall 
OR receipt thereof proceed to dispose of the case 
in coafomiitj' with such judgment. 

Objfict of Art. 228 : Tnlisfer of cooitituti&iul fmm lubardi- 

nmte Coiuti la ihe Kigli Court- 

Hie object of ihas Article b to inabe the High Court ihc mIc 
jiitcqjrciCT of the Constilttliom in, o etote and to deny lo the snibor- 
dinote Court* a righi to inirrpret the Conj^iiinEiotk^ for the sake of 
artaifiing jyime degree nf aritformity as regards conatitfamil decisions. 
Under the prew^ut Article.— 

Ca|i It is the duty of the High Conrl to witlsdran' fToiu a gnbordlnate 
Court a case \^'h]ch im^olves a snbslanliaL qneslion of law ni to die. 
isterpretation of the Constitution. 

It i$ also the dnty of the finliordinate Conrt to refti the case 
to the High Court as s^ti as it dLSco^ers th^t ti iatolves such a 
question. 

Under this Arltdep the High Conrl may be moved either by the 
parties or by the Gubotditiate Conrl."" 

Condition ft necoBftary for application oF the Article. 

h But thoujifli the High Court is Tuade the sole interpreter of the 
Constitution, the Article does not intend to mfakc the High Court a 
forum for discussious ou constitutional qneslious,*' 

2. The following conditions mnst exist in order tJinE High Court 
tnay exercise its power of withdruw^al under Hit present Art,— 

(0 A suit or C3!?e must be actually pending in a Court fiubdrdinntc 
to the High Court. No one can Tuoi-e [he High Court under Art. 228 
stating that such a suit or case is intended to tw filed. Nor will Art. 
228 apply where the case bus been nlrcady disposed of. On the other 
hand^ tbe Higli Court can interfere where the suite or case is still 
pending,—whatever be the reason for its pendency, wliethrr miKihsev- 
ous or sel:6sh petitions by the plaintiffs or bfiwa jlife petitions filed for 
the ends of justice.” 

lal If, along with the const Itutiona] question, iliere are ofhrr 
questions iudependeut of the conslitutiotial qurstibn [c.g., limitation, 
fortual deftetj which are sufficienl in themselves to dispose of the case. 
Art* 233 will not apply.” Tlic High Court may decline to withdraw 
B case, until the oihcr quesHons are detrrnxincd by the Court Jielow 
when it appears that iher question wheiher the consiitiitkonal jjoini 
neceasury for disposal of the case cannot he dclemiincd uiiiess tlse oilier 
questions are decided.” Thus, 

UTicre a person has been pro^ccoted for a statutory offeucc^ no 
question pf couatitTitional vnlidily of the statute arises niiUl the queii- 
tiou whether he has violated the statute is determined."* 

(&) But where tt is cleat that the suit cannot be disposed wltliout 
a dctertninatlon of the constitutional question, the High Court is iKt^nd 


21. Rifllo J?am v. Ra^F^ A. 16^ Pepsu t- 

22. Ftfijlr Uhaiid v. fiAagirpli, A. I9 l*^ Punj. 287. 

23. HanjaJWfli.j.|f v. Affldraj H. A. 3pA2 Mad 20 

24- iVorltarl v. A, IBSS Fat. 177. ' ' 

25. -islutr of Biliar v. HuniM, A. I9i54 Pat. 387. 
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iktiifisd tLit the case inb. 

iJcAtp it will act at oncc.^ 

TLe I^toltdenti a S'^lieJuled Bunk, stteil reaver;- oC jnnMjf; 
The ApiSi wi-t^ated the auit on (he grotmd^ t ,at Ue 
relief ^er the U«ar Pfoteh Pebt a 

tion of debt' in UiS* Act, however, esduded a debt doe to a miwo 
bank The Appellant cballeueed Itie validity cf this i^firtltion , 
S’ning ArtfT4 and appUta to the , High Cqnrt 

withdrawal af the soil for dttemutiatian cqu^ 

Court diaiins$ed the application on the constroclioD, 

tional question onSy.^ 4.1 ^ 

coart oSWs 

aDb&lantial quptioti of Taw as U necessary for disposal of 

and that the dctcnuitlflEion of tllflt qntstscnl i nurOOSC 

te.‘'coM S’^ 

it tt, the Ufjgricved parly to move the High Court niider mis -trtiv 

'Court Mibowliiiaie ®o tb® High Canrt . ■ j, ti. 

This expTCfiisioti includes only *couits* wliicb 
eppeCc or Kbnul jnrisdirti^ of the llitjh Court and not tribunalu , 

an Anli-Hjcrtment Officer.* 

^Suhitanlial qiii=*iion of Uw u Ip Inlcirpnftatipft *f the Cpaiti^tfon*. 
The foUowins <iuwtions liavc betn heJd to tw 5nb5hinSinl, or t ic 
parw>;^.i£? of applkaliou of s\rt. e. tv_ 

in The questions (p^ Aether the Mftdrass Hindu 

KS,1S1 

ppiflirabefirfra v. 5/oJe or ds^in, A. '“i,-,, , ndssg 

Prafd^jh V. BflPikji w.C. 2fl3 ( 1 - u 

^ C 11. 1 ISO' 

" 3 In tf Rapmma, A. 1^2 Mad. S7S. _ 

' In^fr 5fiteh v. Siat^^ of Rajasthixn, A. i»M Kaj. 165. 

Ktishna T. flfriimiinolh 1^2 Mad. 291. 


2. 


4, 

5 . 
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SHORTea cxinstitution’ ok indu (Ah, 229 

iT-« * pcliemis has b«a framed under s. 57 of the hhtdras 

« raised abont^ 
s«tJOiii OS oEfendins Arm. 15 and 2S of 

Diftp^&iJ of Bwch. cue. 

A a re^rdi diyp^sa^ of soth cases bv the Hl ^h Couit, the ArtJcie 

soTelir liivc»1viii^ caastltiitlcmal 
whm coDseitaeional <|iiestioDS were nimcd with 
q^no^ of ordiiia^ law. fa the former class of cases, die High Court 
wo^d 5^,,^’'® saltire suit or case; while in tlie latter clau of 

ca^, the High Court would only dispose of the coastitutioiial issues 
Z :^aT L'cart'^Tdeiermine the othcThLuefS 

High Cottrt is given a discretion in the matter 

‘"i- proper casea, it mav 

disposi of the entire cose including ordiiiar 7 questions. 

S> 113, ProeUo, C. p. Code and Ait 228, 

llliough there is some anicunt of overlapping betwceii the two 
provisions, the Prov, to e, 113 of the Code lias iu view a question as 
t otlie validity of an x\rt or a pan tliercof, while Art. 22a relate.^ to a 
question as to the interpretation of the Constiirition, in genoml/ 

^*229, (ly Appointments of officers and 
servants of a High Court shall be made by 
the Chief Justice of the Court or such 
oUier Judge or officer of the Court os he 
may direct: 

Provided that the Governor of the State ...» may by rule 
require that in such cases as may be specified in the rule no 
l>er«>n not already attached to the Court shall be appointed 
to any office connected with the Court save after consultation 
with the State Public Service Commission, 

(2) Subjert to the provisions of any law made by the Leeis- 
latiirv of the Stat^ the conditions of service of officers and ser¬ 
vants of a High Court shall be such as maj’ be prescribed bv 
rales made by the Chief Justice of the Court or by some other 

Judge or officer of the Court authorised bv the Chief justice to 
make rules for the purpose: ’ JM«ice ra 

Provided that the rules made under tljis clause shall so far 
as they relate to salaries, allowances, leave or pensions, 'reouire 
the approval of the Governor of the State, . . , 

(3) The administrative caepenses of a High Court indiid 

allowances and pensions payable to or in resncct 
of the officers and servants of the Court, shall be charged ni>on 
the Con^lidated Fund of the State, and any fees ^ otiS 

moneys taken hy the Court shall fonn part of that Fund. 

7 H. R. t. Besrrf, A. 1B62 tfad 20 

Bank, A, 1958 S,c 2M /lan 

IQ. Nol oppltcahl# tfi Jamintt & Kn.vliniir, ' ^ 


OlEcm aqd 
vuni3 and the ex¬ 
penses of Ki^ti 
Coturts. 
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CL (1}: 

Ttic poKtiT lo appciini includes tLe pern ex to tJispcnd vx 


Vnk’mo. 

l. Tie PTOT'bo pnti a limiiQlioa nmn the power 
□fficere ood servant* of d High Court whi^ la^gtveti to the Jnst^ 
Ordinarily’, he need not consult the Public Service Conumssi _ 
matter o£ these appeiutmeots. But if the Goveraor mates a rule 

fvinEF cases ^tbe Child Instiee shall bavt to consult the Fobhc 

Servfcc Commisslcii in post-CtKistitatiaii appoint ments to these 

spec^ci^^ja.^ no s^tlI liEnctatiom npon the power of dismissal 

ins to the Chief Justice,* and Art. ^ (3) {c) is also not applieohle to 

the Btad of a High Court,* But Art. 311 i$. 

Cl- iZ^: Sai*ri* 4 ^ cendlrionii of Mmce etc. 

Subject to the Rules nude under t:We cUuse, ^if^meh 

the sole anthoritv for fiiriug the salaries etc* of, and coutrolling, the 
Court employees. The Govcrtiincut (aiuiot, 

Dower cozened by the Rules frerotd under ,\rt. 229, fix the salary 
or authorise dednecioft of pay, of any High Court employee. 


. ^ . 230.*’'‘** (0 Parlwntnl may by law 

diclCT^ol **H ig h extend the jurisdiciion of a High Coup to, 
to Union tor- or oxclt^de th^ junsdtehon d Htgn Csiirl 
rftotfcf. front, ony Vnion ietTiiory. 

{2) Where Ute High Cdurt ef a State exercises jurisdiction 

(a) nothing in this ConsUiuUon skali be construed as 
empirieering the Lcgislainrc of the 5toto to tn- 
crci^e^ restrict or abolish fhtil jamdtf(tore ; astd 
ffcj the referen.ee iit 227 to the Governor skaU^ in 

rfto^toFi to any rules, forms or iables for subor* 
dinato iTuiirfs in (lifti icrrliory, be conslriud ns a 
reference to the President. 


231 (t) Notunihsianding anything contained in 

frieWfriimeuI of « i>rOTirtons of this Chapter, 


iTUPnNtan High C«irt 
fitr lii^o or more 
Staler. 


mcni may 6^ Ixio establish a common High 
Cc^mH for or more States or for itoo 

or •jMtM'fi mtidf ['miPpj territory. 


(2) U reiaiitut to any such mgh Coitr|,— 

(a) the rcittence to artfeto 217 to the Governor of the 
Stole toaft be coiwird^if aj a reference to the 
Gmernors of alt the States in rdalion to ti-Jiicb the 
High Court exereises juTisdieiion ; 


9. Predvat v. Chief /usHce, 09«) S.C..\* Up (Pff) : A, I9SS S C, 2S5* 
9* AkAfi V, Slole of V.P.. A. i960 AH, 193. 

10. Substituted bi' the Constitution (Seventh Amendnnent) Act, lose. 

JOp, Nut applirs^li; to Janiiim & KuSihrair. 
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(b) ike reference ifi isriidf 227 io ike Governor shall^ in 
rdaiioiL to any rules^ forms or tables for subordt- 
nale courts be construed as a reference to the 
Governor of the State in ihe subordinate 

courts are siiiictfe ; and 

(e) (Jit- teferenees in artides 219 and 229 to the State 
shfdl be construed as a reference to ike State in 
which the High Court has its principal seat : 

Provided that if such principal seat is in a tertiioty^ 

the references in articles 219 and 229 io the Governor^ Public 
Service CommissiQn^ Legislalure and Consolidated fund of the 
State shdl be respectively as refcrcftces to the Presi¬ 

dent ^ Union Piibiic Service Cofnmisswn, Pariiainent and Con¬ 
solidated Fund of Indian 

AmrnitdmrwiX. — Artfl. 230-1 liave beta subststuted for the origlual; 
Artie3e& 23i^p by tbe Ccnititotion (Sev-eollt Amendment} Act^ in 

view of the ireci^gEuii&atioii of tenitaries : 

nnder ajrtlele 2t4 there win normally bd a sepHrete High 
Court for mch pow'cr will be required to estdbU^b coaimpa High 

Courts for two or more States. Fower will olso required to extend 
the jnrUdiction of a High Court to a Uaion territorVp wiiercver ncce 5 ^ 
fiari'i and to e^eludc the iurisdiotion of a HIgU Court finch territaryv 
Tlie revified flrtioleji 230 am] Z3l are de^igtiet! to make ilaese pro|isious^^ 
* * ■»» 


Chapter VI.— Suijordinatit Courts. 


Appeal 111 Ent of 
dt^trict jadgEft, 


^233, (1) Apix>ltitnients of pera3ns to bep and the poking 

and promotion ofp district judges in any 
State shall be made by the G^iernor of the 
State In cDosidtation with the High Court 
exercislnp jurisdiction in relation to such State. 

(2} A person not already in the service of the Union or of 
the State shall only be eligible to be appointed a district judge 
if he has been for not les^ than seven yearf; an advocate or a 
pleader and is recommended by the High Court for appoint- 
iuent. 


CL f 1 }: Appabilmofit by pramolitiQ- 

Ptomotion cannot be clainied m of rightp by virtue of settioritv or 
ihE lilie.** 


Appomtznent by d«igiutioii. 

There m no rontraventioti of this clnusc if the Covernmetit wtlh 
the afisent of tbe High Court p appoints District ^lagistratcs hy di^icnji- 
tson aa Aflaistjuit Sessioufl Judge/* ’ * 


11. Statement of Objects and Re.iBoitfip ibid, 

12. Art, 232 oniittEd tbid^ 

12a, oiot rtppbcahle to Jarnma & Ea^lliair. 

13. Ql. Rap KfiAon v. Secy, of StaU^ A. 1943 All 5fi 

14. Palfiaisamy* in re, J.h R.- (IBST) Mad. S97 { 600 . ' 
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^^’" 234 . A[>poiutint!at& of persons other than district jutlgcs 
tq the judicial service of a State shall be 
made hy the Governor of the Stale in 
accordance with rules made him in that 
behalf after eonsultation Avith the State 
Public Semcc Conmiissiou and with the 
High Court exercising inrisdictioa in relation to suck State, 


RecruitnienC of p^- 
other than dis- 
irkl judges to Ihc 
jiuliriEiI sen-ice. 


' A|ipombxien U*. 

This word does not c^elitde appplnlHi^nt by promotion.*^ ^ 

There is no consdtutioaiil bar to a tiiaEi&trate being appoiiiten to 
I he civil judicial service, in compliance witU Art, 234. • 

'After coDftultMtiOo', 

Ccn&oliaLioti is required in tbe matter of inatiug the rales and ol 
pinkitig tile appointments^” Jf the rales refetred to in .\rt. 234 arc 
made wiitioat con^aUation wiili the Public Service Comnns^ion and ilit? 
nigh Conn, they are void-“ 


”*235. The control over district courts and courts subor- 
dluate thereto including the posting and promotion of, autl the 
grant of leave to, persons belonging to the 
Control over sub- judicial service of a State and holding any 
(ndruBie courts. inferior to the pest of district judge 

shall be vested in the High Court, but nothing in this article 
shall be construed as taking away from any such ijerson :my 
right of appeal which he may have uiidw the law regulating 
the conditions of his service or as atithorising the High Court 
to deal with him otherwise than in accordance witli the condi¬ 
tions of his service prescribed under such law. 

Art. 23 Sj Cont™l Su1n,ifiJiaBte Judiewry. 

1 tVTiile the posting and proniotioa of DistTict Judges shall he in 
the iwBcla of ihe Governor acliag in coiisnltatioti mth the High Conn,— 
Ilte nosiinir and premoliott, tind (jraitting oJ lea™ to officers of the 
Stale Jndiuat Service oditT ihaFi Wifrffi Judges slml he eJtdnsiveiy 
in the hands of l!ie High Court, subjecl, of coarse, to sdfh appeal a> 
nro allouvd by the law regulating condiUoa# of the senive, 

f tniiTt front the posting and proiiKilimt of the officers, the High 
Court ^luill have esrelnsive ranfroi not only over tlie subordsnate Loarls 
p e Coilm to the DUcrint Courts) tot also over the Dislnct 

Courts, in tbi* ceinpettion alw the i.>nw«%s of iiJiT'^rhati;nit^»fir ton- 
firiTcd tlie Higli Court hj' Art. 227 (p. 423* 

3, TIju wred hJitladmg' k rltfar that the High Ccrart hus 

power of coutrol Hot only over the inborduintc Courts imt ati,D over the 
persons jiresutiiag over ttieni.*'^ 


IS Ktiat'iS V', of A+ 1£^ My9. 20 ^25': 

IGl JOcwjo fn V. Nldie o/ 37urf#'fl-Sp ,Ar Still'd. S3 

17 , GliOHje V. SMe of A. P,. A. 13^ A.P- 49^ (JOJ)- 
Ha. Not appllCAb]e to Jainmn Kailmiir* 
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[AtL 2S9 


laitfrpreLaiioii, ”236. In tlijs Cfaupter— 

(a) the expression “districrt fudge'^ mdudes judge of a 

city ci\il conn, additional district judge, joint 
district judge^ assistant district judgCi chief judge 
of a small cause court, chief presidency magistrate, 
additional chief presidency- magistrate, sessions 
judge, additional sessions judge and assistant 
sessions judge ; 

(b) the expression "'judicial serrice" means a service 

consisting exclusively of persons intended to fill 
the post of district judge and other civil judicial 
r»5ts inferior to the post of district judge. 

”237. The Governor may by public uotificatloii direct that 
the for(^oing provisions of this Chapter and any riilcs made 
AnnliratiAn ftf Mip theTCundcr shoU with effect from sucli date 
provisksiia cf this ^ l>e fixed hy him iu that behalf apply 
Cliapter to certain in relation to any class or classes of magis^ 
clftfis or of tratcs in the State as they apply in relation 

persons appointed to the judicial 
service of the State subject to stteh exceptions and modificatioas 
as niay be specified in the notification, 

Applif^oti tQ —Tn states wtiere eepfimtioti of the 

Jtid.idjrj" fronii the hxecntivc ItGS _ been effected, notiEcation^ nnder 
this Article Imvc bcirn to hrin^ under tlit conirol of tlie High 

Canjt the Slttifistratefi exerrifting jadicial ixiweirs." 

PART VII 

Ann-endment.-^Aftr 238, whicli was the only Article iaclnded m 
Pflii V\i, ODUtaineJ tlse special provisions relntiiig to States in Part B. 
WiiJi the nbulition of States trt Port B* Art, 338 btCOTUti-^ tmuceessarv 
nnd hCkS, accord tngty, been oaiitted hy the Caiudliutina ( Seventh 
Amendmeiit) Ael^ 


PART vm 

THE UNION TERRITORIES^ 

239. YO Save as ofJicrw?tsf provided by PaTlkmeni by 
/HhH', every Union territory shaU be administered l?y iitc Pr^^i- 
deni aeiing^ to exicni as he f kinks fit , 
AiimirMhlTHikm of through an adminislraior to be appointed 
Union terriiarfes. fcv him sueh dcstgnalion as kc mav 

specify. 

18. Net appUcfible to Jummu Kn^hmir. 

I ‘ Mysore. A S9^ 3fvs. 189 

Act anbslitnted by the Cofislituttoti (Seventh Atncnilnlcnt) 

Z- SnWitntcd by the Coastitntion (Seveuth Amendment] Act, J936. 
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(2) Soiu'ithshnding mylhing ci>ntained in Part 
Prwfdcni appoint iht Governor of A 5(afi.' os (Jus 

JraJ^r of an adjoining Union terntary, anti « tr^cr«pr 

I'! so appointed, he $kaU exercise Wi functions as such .IdirtiHif- 
IraiOT independently of his Council of Ministers. 

Ubioii T«mtoriei. 

Tllfc Cofl^titutwn (SeT=Plb ) Ael llM r=p itc 

s^taies in Part C aiwi wmtorics ia Part D of the Firsl ^licJak Jb> thj- 
<Uw*m TemtofiKS', wlikh uniJer Part II of tlij 
ntiiendcd) are fiix in nniubard—Delhi: ilinuj^l , Mnniput, 

Tripura: Afldamim & Nicobar Islands; Lsccadtve. Miiuccy- & Arainaivi 

provisions relaUbg to ihc ^ 

tories do not materially di%cT froin iw relaiins to the adminisifotion 
(,f the Part C States, as wns provided in 

TIi«v are to be administered by the laioii, thiougli an .Adniini, 

Tlie' Part C States Act, I9sl has been rtpealed. , , i 

Tilt provisions of ilw suhatituted Art. 333 have Iwcn sopplemenlinl 
by Territorial Councils Act* i9^- 

A. Union Tmitsry U a ^lilT- 

Tlie president who is the executive head of a Inion Temtory ih 
not fuflc^ninj; as tlie bead of the Centml Govrtiiment, Imt as. tl.e 
head of the Union Tertitotv under powers spetdfit-'ally vealed ‘It '* 
n^er Art, Under Art.'m «lw President occupies m 

[fiiion Territwries, a posiiioti analojrous to that of a t,Qvetiior iti 
*4tatr Tlionali the tTiiion Territories are centrally ddnunisiieit^ onJer 
^;^p,o^^ons^f Art 2^^ Ihry do «<il to he .itatrs .laJ 

merged it'illt fhe f:efitrtil Gmtrtunent.’ 

netson who has entered into a contract w ith the Goveru- 
Territory cannot be held to have entered into a ^u- 
SreentSTGriv^ment witjun the lueanitig of s. 7 id) of 

V Uiiion^Territwy should te hruoglit nut 

fK- riiitrjil EiOvernTiitrnt bill aRabst tbe A*lmitii‘itrAlsciri tiE the buHWi 

nblrattir,* 

t *^’240* (0 Th€ Presideni way uJafe* 

r^gulali^m for the piact\ progress and 
for ceriohf^ LTuifiri good gin'crnwent of the i nion territory 

Iprri^urffs, of — 

{a) A^i£i?5ar {slaiids 

fbl tftrr Laccadive. Minkoy and Amindhi Islands. 

12\ Anv fcguialion so made may repeal or amend any Act 
Wdrft! bv rariiaiiinil or any existing lanr H'hiift if for the fime 
being applicable to the Union Icrritory and, vhen promulgahd 
by Ike President, shall have the same force and effect as an Act 
of Parliament wfnVJt to liial lerriftiry, 

1: MJdnoproiaa n state of V. P ->V ‘ 

V, Trlptfra SitrU A, j .s jew; 

^a. Siil^tituted Ity tbt Const itution (beventb Amendpaent) Ady ■ 

29 
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241. (1) ParJbiiient niay by law constitute a High Court 
for a f/7]i0n or declare any court 

High Coiifts for lu any such litriiory^ to be a High Court 
wjon cr o es. purposes of this 

Constitution. 

(2) The provi^ons of Chapter V of Part Vl shall apply in 
relation to every High Cotirt referred to in clause (1) as 
tliey apply in relation to a High Court referred to in article 
214 subject to such ttiodifications or exceptions as Parliameiit 
may by law provide. 

(3) *Subje{:t lo t/i^ pr&visicitJ of this Canstiiutio 7 t and fa 

thc5 of awy law of appropflaic LtC^slaiut^ iwflde 

by^ "jirtue of p^crs conferred on tftaf by or 

t/jrV ConsUiutioH^ e-irerv High Court ex^fcmng jurisdiction 
immediately before the eotnmcncemenl of the ConsiiiuHon 
(Se-^^cnih Amendment) i936, in relaiion to any t/nicn 

Icrrifcry coni mac io exercise such juTisdiciiott tn relation 
to that teTFiioTy after suck cotnmcncemenL 

(4) ^Nothing in iltjs artide derogates from tfic power of 
Parliament io extend or exclude the jurisdicUon of a High Couri 
for a Slate fo^ or /rSm, any (Jnion iCTrilory or pari thereof^ 

Cl- (-2)1: 'M{»dli.ficii|ti.9n»\ 

The p=iwer lo ttiodih' inc^ludef^. the p&wcr to mukc additjon!^ to the 
‘ ]{Ai Is ' " ’ 


laiv wllii 


iuedi£&c]/ 


CL ludieul Conunluioneri. 

By reason of this clflti-se^ rwid with c]. (!), Judscinl Coui3iii$5.jDiier3 
are contiDnioj^ to funcHon in tlic UfsioH Territories of r]imacl:ij]l 
PtndesEi, MjiTiipnr and Tripura^ and under the Judicial Comnn's-noner'’* 
Court [l^eclaniTton ns High Capris) Aet, IftSfl," a Judicinl Cocnmi^siDiwr 
is to be regarded as a Higli Court foe the pnrpti^i of Arts [32, 133 
and I34 h and also 

But ti Jodicinl Coin niis^toiter is not a High Court for the uurnoseit 
of Arts. 216.S, 33a~4; 230-2; the Second ^fiedule.^* 1 «rpose^ 


242. OmitUd.^^ 


PART :x^= 


Part IX. wliicli cartBi&teil uf Art, 243. relnthi^ to the '"Teiritories in 
Pari D of tile Pirfit Schedule aud other TcrnEorie^ not speeided in thnt 
SclieduTc", 1ia$ been utuhied by tlic Coui^itffcnticKi [Seventh AmeEidiueut) 


SuhstituL^d by the Coustitution iSeventli AuieULiniriitl Act !&=* 
Cbni 5 i,-s (33 tmd f4) •ithliSlItUted bv ibid. 

Cf. AfiTliaH V. of Drthi^ A” 3ft58 €52 

S«e C3. VoL 11. n 

Vindhya Vradesh v. Pdf/ AVA* A. Ififli y.P. 14 

■ t '958 >[aiu>hr 3S W. 

tv„ Vc-„f„;i. Coor*, Ims been nmitced hy the Constilu- 

t4?a (-Seventh AmciKiincut} Act. 

12. Omitted by the Constimtion {^venth Aniefii.1mcnL) Act. 


5. 

6. 
7- 
B. 

9. 

10 . 
IL 
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Act, 195$, suice then; iji uti sect categoTy of teiritcry in tlie (.gustitti' 
tiou after this aniendniKit. , 

tut notwithitaading such repeal, the cuatmg Regul^ons 
under Ajt. 243 ha™ heca continoed to be m lotM^ by 3> 29 izj ot liie 
CcastitotiuD (Seventh Atnendiuent) Act, 1950, w^'h 

•’t2i JfertwitUstauinj the rcp^ el aKicl* -48 <j£ the tonstitntiQa 
by the said Schedule, all rtgulatiuns made by the President under that 
jfticlc and iu fnice imniedialeliy before the tainuiencenient of tins Act 
shall eontmoe in force imtil altered or repealed « amended by a com¬ 
petent tflgisliittire w DtliBf conspetent aatbonEj. 


part X'* 

the scheduled and tribal areas 

244. tU The provision* of the Fifth Schedule shall apply 

tQ the admiai&tration and [:Ofitrpl pf the 
;Vdiiiiiik^iiTatioii of Scheduled Areas and Scheduled Tribes in 
^^hicduled Arras aM _ State'^ .... other than the State of 
trabal areas, 

Assam. 

[2) The pro%'isious of the Sixth Schedule shall apply to the 
administration of the tribal areas in tbe State of Assam. 

PART XI 

relations between the union and the states 

ChAPTCR I.—LEGIStA'flVKl RELATIONS 
Uistrifruliott o/ Legislalive Foitters 

245. (1) Subject to the provisions of this Constitution, 
Extciu of kws Parliament may make Saws for the whole or 

made hy Piirliament any part of the territory of India, and the 
and by'the lie^sln- Legislature of a State may make laws for 
tnfcs of States. jjjg whole or any part of the State, 

(2) No law made by Parliament shah be deemt^ to 
be invalid on the ground that it would have oxtra-temtorial 
operation. 

NutuK of tko DUtTibnlMD of powen- 

As under dte Govcrnmttit uf India Att» tLene a thwfofd 

dfifffrftiilliETfi of lecjislatiyt powers between tin? L'nioil nud the SE^t^i 
liniler thz OoniLitntinn of IniliEk (Art. 24fi) Eltildt by the three LegU- 
IfltiVe Iifiate m tlie 7tti Schedule oF tlic Coastitntjun : 

Ltst I or the List iHclddes^ stibjects oyer which the Union 

sliatl have exElnsive p&wcrs of legislation* inclnding 97 items or &ab- 
JeclEk These include defence, foreign hanks, currciicy nnd cosn- 

Bge, Union duties and tnxes and the like. 

(3. Nat applicable to the State of Jammu and Kashmir. ^ 

14. The words ^specified .... Schedule* httve been omiitcd by 
the Cemfititation (Seventli Amendment) Act^ 1^- 
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Ifis-l H or tJnc 8tatc IMt camprbCB 66 iitiJis or eatriiss flvcr Tihith 
the: Slatfr L^gUlature stwll have exdnsive power of legislation p ftuch 
a$ pttblic order and police^ local Government, pnhlic bealtli and aaniCn- 
tbon, agriculEnrc, farcsTs >i^d ^sherieSp education. State taxe^ and dpti», 
anJ the like. 

List IQ givus concurrent poTrers to the Union and tlie State Legi*- 
latnrcs Over 47 items, such as CrimiTial Law and procodnie^ CivU pro- 
cednre, putjriage, contraetSp toTtAp tmstSp welloie of tabemr, social 
insnriancep economic and wcial plaiming, 

TJie power belongs to the Unton [Art, 2A^}. 

In ease of orerlapp^ng of a matter as between the three LiatSp 
predomiiunce has been (pven to tlie TTnioii Legislature, as nndor the 
Gavemnient of India Act. 1935, Thns,’ the power of tlie State Legisla- 
-tore to legislate with respect to matters enninerated in the Stale List 
has tieen made subject to the power of Fartisnient to legislate in respect 
o£ maitem epnmetatcd in the Utuon and Concnrrtnt Lists [Art- 24StA)], 

In case ^ Tcpngnanty between a law of a State add a law of the 
Ufiton in the ^arirurrewt sphere p the latter wtll pievaiL The State legis¬ 
lation mavp however, prevail notwithstanding snch repugnancy, if the 
State law'was resented for the Presideui and has received hta assent 
[Art. 2M 

Under Article 24% the Union Parliament is empowered to mahe 
temporary lawfi overriding the fiormally cxcldsive powers of the State 
Legmlahirt,-—relntsng to matters enumerated in the State LUt, if by 
a apccial majority the Cooncil States dedarea that this is expedient 
in tlie nalional interest. 

Extent of Union LjogialaHQii . 

The Union Parliament, oecoediiig to the present danse, hm the 
power to Legislate for die whole or any part of the "territoi^- of India' 
as defmeii in Art, i ($), p. 1, mdc. Bot this territorial inrisditiion cf 
Parliametit it 'snbject to the provisionB of this Constitution ^ In other 
words? the pfovTsions of the present et. [ly are lo be read snhject to 
anv other provision of the ConstitTition which may modify the abm^e 
jufisrlicticjD of Parliament. For esamplcK Art, 2^0 (2) soys That as 
regards the Onion Territorieip RegalatiosB made bv the President may 
repeal nr amend a Inw miide liy FarlSametii Iti relation to sttch territory 
and tlini sndl RegulntipTis slinil have llic ^lilme force as Actfi of Partifl' 
meat. Slmilarlyr para, 5 of the Fifth Sch. shvb that the application of 
ActB of parliament to ony Sclieduled area may be iKored or modified 
l\y norihcatiotiB made by thr Governor, See also para. 12 of the Si^tli 
^hedalc, 

Extent of Slide Le^LaGon. 

L White the Union P.-irUament has power to make laws for the 
whole or any part of the territory q| India, the Legislainre of a State 
am make taws only for the Stale or any part thereof. The legislative 
power of the State Legialalare ts thns confliied to the territory' of the 
Slate, The snbjertg inclnded in the State List or in the Conrurrent 
Ltal (in relation to the StaLe][ muat therefore be read an referring to 
object!! sitttflte within the territory of the State concerned, or objects 
at hetween which and that Stale there [g ^ ten-Llorial ne^jus. 

2, Cls. (1) and (2j of Art. ?45+ read logethcr, imply that the State 
Legistalnres nnder oi£t Comstitutlon shall have no cKtim-territoriBl 
powers,* Bni thongli a State Legielature h not competent to Irgishitc 
aft to maitera ontside ita tEmtory, It does not follow that a legS^latian 


1. StaU <?/ Bombay v. Chatn-arbaipjij-Linta. A. 1957 S.C. 699 iJfl). 

2. Atatfi V. Narayfltfdflji, A. I9&S Bom. 66 in). 
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wiliicli i« Jl« i becau^ it May 

ilwt sttlwrdiiiatt Legi^latnte m ^ ^ gyi,^ I^gislfl' 

liave ^poislates with reference to public orfer, 

tnfe mulcr OUT ^ „!f,j meiciy becana* it i»ay Iw''* 

tbe enactmeat would not 

repercnssioiis ot conscquencea op j 03 hurinE an cxim-tarri- 

'*‘T Hepce. wLe« 0 =«t«te « >"i?|ep^ds on tljc 

fes-i 'ssTtiss-Sf 

litl<l t<* wifm irf«y. if there ie a terriwrial ne*P5 

+. SitnilQflVi iB a the State seetinE to ta* biui. 

between ilie petsoti to Sni^lenct of the territory '<1“’ 

the tiucing suinle mny be “P*' "I’.J'. ^lenitn'ts. namely, (.a) the con- 
ttcction iiiTolvw a . aad ihl the liability sopghi to 

nection niMst be real rtnrcction. If the ronneclKw 

be inujos^d mu5t be above tbc connec- 

of validity pf the etatnie.* 


hos a wide ® tTT forms aad feea tot participatioa m 

collMtioti HiiJ^ that the stondinu mvitations, ibe 

filb^ * 1 !^the fomi* ,,eLnT°wWeb”eal{t!c^^ilwt^^^^ 

to U^1hc“mn<i^Bt%^tcd by the nc^epoptf iron, within ite U:undar.«. 

Stota , .f 

?rSurLcEialatpre^^^ 

aipoi^cd ephere. the State Legi.latnre has 

powers from tlic s^te ^™'T^OTS.iaiuTe cannot by dele|stion of aobjecla 
powers between them, one Lepatatw ., J other with legislative 

■;-!"_y .■‘.'L^'’pi»» » -i- ■“* 

vict. I'iirJfl.* 

Si “¥Sn!inoa‘ 5 . 3 .~ 


V, yarpya«dM, A. tfi^ 689 (712]. 

1 Slate of Bombay v. 6^' r~m ‘ 

5: «.«,= j. 
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provide tJ jat tlie Indwn L^f^sUlufm do not possess the right 
to make kgislatton which evcr^- »vcr?im I^stainre 

upon tlie power ^re^pectiw 
le^sInDon IS diet ccmtmned in .Art, 30 fh, vt!- that it cmuttit miti» 
rftrwjwtiTe ln^s, An^" otlier Jnw may, be mode retni- 

spccCJve ajider tha Coastihihoii/ fnclmling'tixtai? laws.** 
n-, rtUE>fjp«rtivte k^islatioii is not affected bv 

wnipelcDce of Pnriiaineiit so as to 
toake It emrcisaMc only with legard to Uiot part of the teritorv o£ 
T^ia or <^y ^th regard to those sobjerts in tegtird to whicir^the 
^mnioii U^slatnie bad, before 20.1^. the power to legislate. It is 
to the i^isiotti of the present Omatitntjon tlmt we most look tor 
detertiimmg the pow^eIs of Parliaaietit.'’* * ^ 

Competeiace to overriito » judieia] deciiieii. 

tho Lft*'- the Iiegisiniote to put an end to 
decision and reopen a post controi'orsv, uod even 
to pass a validating Act to deckle to^ va^ a kw h^ ^en 

ptoiioonc^ lo he void b Court, hy « eoactini the LeSlstn'e 

latnre”'irt f^ ^ judioal functiou.li is cojupsieiit for the Legis. 

latnre to rectify a iDistaken view of the law.” s-egia- 

.?' V, a law is declared invalid on the gron nd of contrn. 

si^'hv rights, the Legjslatnre cannot undo tlm dect- 

™ amwdmejic of the Constitotioti, because the 

copsfitnted the gnardtiin of the fnndajuental rights giintojitecd 
of I^gislatore cannot violate^ tl^ ^rovS 

of the Coi3A[itBtiQn qb iiatprpreted by ih^ 

i“risdirtion npern a Court with retrospertive effect 
and validate sentences passed wtthoat jurisdiction 

™ ‘* 1 .. Legislature ossnmc the power of adindicaHiiF a 

ase by virtue of its enactment w^ithont leaving it to the Jndiciarv to 
decide It with reference^ to t^* .law in force.'*^ Thns. the-^lSll^« 
^iSd P«c«ding to be invalid fud di^ 

• Lwslnture, while validating n legktnlion aesinst « 

todiaal Atxmm. bar the nirisdictkn of the High nnder Trt ^ 

to adjudkate future dispntes Tclaiing to the stibject,” or make it o^ 
Htffh Court to renew its previous deri<iians tiiwI... 
f"M **" an order as provided in the Validating \et itr^ 
peiTlivc of tlie merits of &ach or ovemde thrs 

of the Constitution, snrh as AiTlL" •’tf" provisions 


9r 

b}t<ti t'. 
EO. 

11 . 

12 . 

13. 

14 . 

15. 
IG. 

17. 

18 . 
I8r 
20. 
23. 


%\ Crx^Jfodian fl/ fT, E 

Utiion of hi4ia. A, XQjr. m (H2)/ ‘ 

UPimH tf/ f«iJ^ V. Mad^ngQ^l. {3954) S.C.R. 54 [ 


I8I (^87) ’ Chhiita- 


CC. 


fadao V. KhUndiFa jWMlifci/>iiiffv, A, IflSfi Nag, IfiS fjTii 
^rtohran V F<lndttr<t»fi, a. lflS7 Bom. 266 iSHSi wn '' 
fmcaunthaii y. ^anaraii. A. 1958 Mad fi04 ' ’ 

Briy ghtllinM V. S. D. O., A, ISK Pat. ] (' 5^1 
A. 1944 r.C. 1. ■ ' ‘ 

pLm J A. (P57 M.P, 165 (jssi 

Pt>!H y. Aursingh, A. IS35 Ilvd, 2S7. ' 

^4(tHfd V. ffiMp., A. tl>M F.C. 80. 

4dar^i!‘°BJ' A. 1S57 Bqib. 360 

fika^cuitra y, 5fcle u/ 0*to,\v.'^^!iriS.' «, 
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Com|P«iniCc to override G4lilrr<i.otftH 

Coatrccltial rtglits bxicI obligations nre uut guaranteed by Const i- 

tution agitiujit interference. Hence, lUe legislative cotiijje- 

tence of llie Legislatpres in India are not fettered by the tetzn.s of 
any grant” or contract” made by the Go^'ernnient, 

The Legul&luire eunot delegate lift enentiol fiimetJOJU+ 

L Thcngh mtr Consthulien Ints not admitted the doctrine of 
Scparntion of Powers nor ktttbodied any express prohibition againfil 
delegation of pnwerd by tile Legislature to the Executive or any sub¬ 
ordinate bodly, Out Supreme Court has held that the Legislatmrej under 
oar Const it arion, cannot delegate its tstenUul fnnclipns whtcli haire 
been entrusted to it by ttic Constitatton,"^-* 

fi) The essenliaT legislative functions arc the determination of the 
lcgisia(H^£ policy and its formnlatiou ns a rule of conduct,” In other 
words^ the Legislature cannot delegate to another agency tlie exercise 
of its judgment on the question as to tebat fhe iaw ihnu/'i !fc*“ 

(hi The power to modify an Act in its essential particnlars (so aa 
to involve a of policy^} i$ also an e^eutial legislative function. 

'^To alter the cs^ntia! character oE an .Act or to cEiailge it ill 
material pnitlcutors is to legislate, and that, nnmcly, the power to 
legislate^ all auUioriHcs are agreed^ cannot be delegated by a l^glsla- 
tnre which h not unfettered,'” 

It follows that the canferment of the power an the E^ecultre to 
jnpdi/y an Act ttifltouf any on the power to modify constitutes 

jtn unconHtitutiooat delegation of legislative function. Por^ in miking 
modification* tbe whole aspect of an Act or a section may be changed,’ 

2 of ihe Part C Stales (Laws) Act, t&50, provided— 

Central Governnicnl may by notiScalicti - . , extend to any 
Part C State , - ^ with sueh restrictions or modifications as it thinks 
fit any cnactiiient which is in force Lu a Part A State + . * and provistan 
tuav ho made in any sptarfmeni so extended for ih^ repeal or amcnd- 
of any corrtspandmg limr (other than a Central .Act} which is for 
the time bciiig applicable to that Part C State.*' 

As regards the second part of the «ect|nn, it wa.'i held (net Kania 
CJ.» Mabajnn, AfnkStnrjea and Bose JJ.5 that the power to repeal or 
amend laws is a power which can only be exercised by an anihority 
tlmt has the power to enact laws and it is a power co-onUnatc ,ind to* 
extensive with the legislative pow'cr itself. lu bestowing on tSie Covem- 
inent and clothing il with the same capacity as is possES^sed hy the 
Legistatnre itself, F,Lrliament lias acted nncNjiiststutiojiaily/ 


22. Siait of fiiJiur v, KafPlc^hn-iJr, A, S.C. 252, MaViajnii J, 

23. ftttrflda ATupiJ! v. Slaic of A. 1^58 As^tn 23; O. P. 

rSr T. niiptr V. A. G, Facioiy, A. 1953 A.P, &33 (5^2), 

24. fn rc Dalhi Lan'if. dcL ii95\) S-C Ii, “I? IKnnio ALihaJmi^ 
Klukherien Si IIohc JJJ. 

25. ■S'Mfr of Eonfboy v'. XorolfomduSt flfeli S.C-H- 51 iMnhaJnnn 
Mnhlierjea Si IIJ- 

1. Vfn/^ \'. Stale O* Ifrner. niqs.T) 1 S.C.R. 755, 

2 V, C£^l^ldl!^3 Cor^iT,, A, CnL 3fi 

3, Jm Pdhi r.a-.cs Act, (sasi) S C.R. 747 iti24] : H950-S1) C C, 52S 
1276-7). 
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On tlifl other hnnd— 

, dete^aiion of a power to mDiHfy woalil not be unconstiLotionnl 

II it relates not to the le^J^ilntiye policy but to matters o£ detail which 
may be corusidered n* iiol c^tcntial eq the Icgi^lntiie fiiiu:l[qn/ 


^rticoi G of the C.P. and Scrar iJales Tai Act, 1W7 provided— 

^'(1) Ko taic be payable under this Act on the sale of goods 

speetded in tlic second coJnmn o£ Schedule II .... 

|2J The State Goverduicnt may .... by nntifinntiDn . . . * ^ . 
amend either Scbedule^ and tlicreupou such srhedale shall 
be deemed to be amended accordingly 

It wfij coutenilcd that sub^^tion (2} of section G was imconaltlii- 
tional delegation in as mueh a* it dtdegated the power to modify the 
Act staelf. Held that the power to mDdi% related to a ^Iec;ion uf the 
objects which may be exempted from the tai Imposed by ibc Vet and 
ditl Hof mvaSve a cl^tigc of she pohqy upon which the legislation wo^ 
bwd, eaen though It enabled the Government to withdraw an eKemp- 
tion granted b^' the LegisktiiTe itselfp and was^ accordingly, valid/. 

(i/fy Tlie Legislature cjiiinot delegate to the exetntive the power to 
muke rx^ntpUans from the operation of an Act, without la^-ing down 
the ijoticy for the guidance of the latter/^ 

(It*? throrribing on offence and it3 pnnishmcut is essentiaUv n 
legislative act.'' 

But a Legislature may delegate the power of mle-making aitd pro* 
vide the penalty for violation of the rules. But instecc] of prescribing 
Else pred$e penalty, it may Jay down ibc limit or the gtandurd, leaving 
it to the admlnsstrative body to prescribe the penaltv within such hrnit^ 
or in accordance with tlie standard Laid dowm/ 

Aoeertamiii'ent of the policy, 

TliE legislative policy hoa to be sscertuined bv the Court from 
Hie provisions of the Act, including its Preamble j and, where tJie 
impugned Act repipees another Act, Uic Court tnav even look into the 
prorkmos of the Act In order to dEtemiitje wEiether the Legislature 
has confem,d ungnided power to the Executive." 


INu^traliPni. 

A. ff) The preamble of the Bssentiat Supplies {Temporary Powers) 
Attj 1040 stated tliflt it WAS intended to provide for Ihe rontinnance, 
during a limited period^ of powers to control the prorluchon, suppiv 
and distribution of Eind irsdc and commerce in certain eommoditic’s 
which were deemed to he essential. Such commodities were spreided 
in secrion 2 of the Act, and ii«ctlou 3(1) provided— ^ 

*'The Central Goveniment so far as it appears to It to be nijcKParv 
or expedient for mBintaming or incteusing the supplies of unv e^^sen- 
tbl cammodity or for securing their cfiuitabk dTstribution nnd avuil- 
ubility at fair prices, may by order provide f<tr regnlntiiig or prohibit* 
mg the pTnductioUp supoly and distribution thfrenf and trade and 
commerce therein , . . 


4. lauors] V, StdU of >f,P,. A. 1953 S.C. 9m [S. R I'll!* CT 
Venkarsxanm Aiyar, Das, Sarkar JJ : Bose J. did not coneurh ^ ' 
5- ^SAFal V. CakuUu C^rPn., A. msS Cnb 36 i4f) 
fi. DTcarfea f^djud v. StaU Qf U. P., A. 19S4 S.C 224 
7. D y. Ghose Addl Swiom Judf:e, nSW) fi3 Q.W X 147 tlSffl 
3. Bhdlnasar v. Union of India, A, 1957 SX, 47S f4StF) " ^ 
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tTie ileli^gntiDn made bj' sccEioM 3(l!t to the Central Govern- 
mail vr&ii jjot e:)£ce& 9 ive or nneoTistiiniioniil iim^mucb as the prraintk 
jxnd iht Ltdily of the fiectton saffieicntly rDnnnl&ied tise legislative 
iwiicy and ih"c &n1xiftliuate authority to whom the power to make an 
order was delegated w&s to excLruise that power within Ehe framew^orlt 
of that policy,' In other worcis, (he Legislature had dcelxiTed its deci- 
}iion ih^t: the coiiiuiodities in question were ^scntinl for the taainte^ 
nance ami progress □£ ttatioiial economy and it had also e?tprC 5 Scd its 
deteritiinatioa that in the Lutereafe of national economy it was expedient 
that the supply o£ the said comniodittes should be nmintaLued or mcreas¬ 
ed ns: circunistaDCe^ m;iy require and the cOTUEliDdhies should be made 
available for equitable distributioTi at fair prices, The uourepi <ui ^fau: 
prices' intTcxluceiJ by the Le^-ilaLunr gives sufficient guidauce to the 
Central Goi^cmiiient in prescnblug the price structure for cotnmodilles 
from time to tinie^ The delegauofi eunnotj, therefore, foe held to be 
uiR'anaifsed or unguided'V 

(iii S. ^ of the Alhludia Senices Act, IWl empjwers the tentnd 
Government to frame rules for the re^tatioii of the condition^ ol 
service of inembtrs of the Al hind la SeT\ices. S. 4 then suys-^ 

**\\\ rules in force inunedlatelv before tlie commencement of this 
Act and applicable to an alhlndia service shall coitHune to be in 
force ond shall be deemed foe rules made under this Act.” 

Xegoti\ing the contention that Parliament hud not laid down any 
poLiev or standard for the making of mlea under the .Act but 
cLutir^y to the Central Gen'crnmcnt, the Supreme Court observed ihut 
the J,EgiB]attire dctcriuiued the legislative policy by simply udoptiog 
the 'cxtsiirig rules* and the power confeired upon the Central Qovtru- 
meut was to frame rules ^'whtcli may have the effect ol adding t6+ 
altcringp vorying or amending the rules accepted under s, 4 os bindnig. 
It cannot^ therefore^ be held that the Le^slatnfe had not laid down 
anv policy or standard for the gnidance of tlie Ceniral Government, 

" Am additional ground upon which the deldfation was upheld uk 
permissible wos that under s, 3 [2) of the Act the mjea m framed were 
L. PArlinnicnt for the specified period tor the opprovab 



IhJUl L%i p-iaj in T i.il*B p* 

Lond* (Amendment) Act, I95« provided, tn ^ ^ , 

Notwithstanding anything eontaioed in. ss. 5 and il aliall_ he 
lawful for the Stale GoVeniinent, if it ia satjaSed t^t it ia expedient 
90 to do . ■ ’" ' 



acreage . 


regard to— 


{a) the fiknation of the lami, 

lb) ha productive capiicity\ . ^ i j 

ir\ the fairt that the land ia Icwated lu n backward area, ond 
Id] any other /flfloM which may be prescribed”, 

Il w« wintcoded thftt the wards -anr “'J'tl- »ve nn^ftrf 

d;screlMn to the Government to preicnbc factors for the ben^t of pain- 
culur ifidividuajj or gfoups on extraneous consideratioiiSr Tnis conten- 
tioD was necfttivcd hv tlie Sapreme Coiirt, oh^rritig' that tlie policy sf 
the Act was to be foind from the Preamble which stated tlwt It was to 
amend a prevloDs Art of IW8. and this Act of IWS sets onl the objective* 


9. Hari Shiinfcar v. Stvle of M.F.. A. S.C, 4flS. 

10' ftpiton of InAio V, Fhaiiairtaf, .-I* IMO, S.C, 47S (47#). 
|l. Garrsrol v. State 6f Punjab, A. 1959 S.C. 513 (5W|. 
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ctiSinff firea ana cconomii: hold- 

cif. {?)%“ 

MV aju evtn faaer which cn^d the mind of tiie csrecntive Tiie 

l^..*he «nrra] «bditi^ tU*"V m„,f 

Mbik ibteifst detcrminatiob of the 

Enf ? ™ L® *• S“l'j«tive satiafaetian of thg Goi<enuncRt 

to was aimsed, the notiEcntiou ao issued would be liable 

8S ®S Hist gronod, bot the la™ oontd i,nt be iiivaliffi 

tf, V CjCMMIve delegation of llie legislative power, on the 

BTObtid Iliac the iubjertivc power could be abus^”. ^ 

B- On tile otber lignd^ 

ddvSeml lObjectionabJe 

‘O the provisioM gf this Art. no persca Sivtl! take anv^ 
any advertiaenient referring to anv drug in 
t»^ which suggest or are calculated to lead to the nse of that 

!al the procurement of utisenn’iage ju womeu ot preveTition of 
conception m womea; or pr^vsnnoi, or 

■*' T ‘he capflcitv of human 

bcingis for sexual pleasure^ Dr 

!Sl POirecliDn of tttpngtrnal disorder in noipcn: or 
W the djagnnsia. enre, mitigations iTeAtnienl or preiTTitidn ot 
anj' veiteri .'ll i:l!:5ea^; at dtJcdjir pr 

iTftfrJi niav Jpeci^ed fti ntks mada^ undfr this jM/* 

f/^d, Uvfll tlic words in cUuse (d) above “'or am odiifr ^ 

eonmott vhkH may or fp«^ed ,,1 - nnMoalkad 

rhe'^l!rt^in'^! ’”hi^^ < 1 ° to specify nay diaeaw and luafec 

*Ppheabl_e Uiereto. Tlie Court observ^ cliat "Parliatnent tin« 

on' 1 "°i nnd lias not prescribed aqv urin- 
rtpje on winch a ^iwlar dtscase or coaditiem is to be spertfied ^ 

It 16 not stated what facts or circumstaticeg ore to be into' son' 

sideraUpn to inclnde a particular eojidition or di«a^. The ^er of 
sptdih'infr diMasca sad conditions us givea in section 3(dl ^-.i 
tlierefm, b* held to be going beyond permissible boundaries of vah'd 

12. Srf Jffljji V Stair af Bominiy, A. 1659 S-C, 4SP 

tTp '^1 V. Vnion o//ndia. .a. 1960 S,C, sM fSiMi 

ho noted tlint the deejsica in the instaiit case is in nirl^^n ] 
^traat to the ease of Srf Raw v, 5iute of Bow^v tflV =l r 
The imijugncd provisions of tin- cnacttne'ols io l»t, tl e ca^' 
iimilar in 5Q far ns t|ie I^g^sLitiare added a tcsidn^inJ Xt 

cnnnierating- certam «pqicrnc cases wliere the |>Dwcr ctmfd he 
Blit while HI iSrf Rani*s case the ctmrt applied Ihc f/itJdeui fr^ujfrfc if? 

residUBry power that doctrine wapi nof ^ 
at aM m Iht tinnniniotts lucl^mefit ill the Hd^Mddrd castf. JOnetl 

Ihe dEeisian in tile mstqnt Crtfie is also at variadre %ith ikmi - - 

Iiuml^r of previous cases fs« p 457 aafi-i ''hJe Lr " 

ms lEs 
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Functiona 111*7 ^ de'loa*^^' 

(cii A whtje cttmioi forewe ainl provide for 

all fqtnre ccnUngetide*, Wliere tHt legislature' Inys do™ the poUcy 
ond does no more than enable ^ daly authorided ofiGcer lo rrteet con¬ 
tingencies and deal with varion^ situations as they ari-se^ there Is no 
^delegation of legislative 

fibulfflifetf, 

Tlie Bomlxiy Prohibition Act provided for the granting of pemiits 
jfor COosumi^tEOn of liqnDrl on grounds of healtli and some other 
cxccptioiLal dnnirnstHinees- Bui fay ss. SSp 53 I39(ch power wafi given 
to Goveminent—fn) to grant licences in cases other cliao those sped' 
ficatly provided in the Act; <&$ to vary or sabstitnte any of (he fondi- 
tions of the licence laid dowTi in the Acl^ to exempt any person 
nr institniiou froni the ohservance ol all or any of the provisiotifi of llie 
Act or ally mlc ttf regulation inade thereunder. The High Court held 
that the specific provisicins^ the Ijegislature had laid down the policy 
according to which eiremplfons fioin the bw of prohibition might tie 
granted by the Exccuti\T> in whole or in partj. ond that by tire sections 
referred to alxivCp the Legislature ga^re the Eictralive the power to 
alter that policy itself. Thti Supreme CauTt^ however^ hie Ed that the 
policy of tho Act was that e^ecniptfnn might he made in eKceptfortal 
case hot tliat it was not possible for the LegE^tpEnie to foresee all the 
particular cases where the e^ceiupcion con Id possibly be allowed. Hmce 
the Legislature simply mentioned ^me jnstonces by w^y of specific 
cuumcratioii and empowered the Executive to consider tire quesrion 
of exemption in Dthcr cases as they iiiight arise and tliat this was 
not the conferuTeot of the jtowct to alter tJre legislative poLky and 
that there was no delegation of legislative power bat the pofter to 
administer ihc law;* 


i-c-, iliseasea and to pfollihit advertisenients rein ting to reinedies per¬ 
tain Ing to have luagic qua I (ties and provide other mat ters connecteil 
therewlHi."' Tlie danger aimed at was found to he the danger of 'sclf- 
medicution^ and "the ooiifiequcnces of unethical adsrertisemefits’ relating 
thereto. Tf the policy was thus osceriaiticd, and the prircedlng clauses 
of sertion 3 specified advertwement.s relating to the proriiremeiit of mis¬ 
carriage; the impro^'crnent of sexual capacity; the correctian of itieu- 
stmni disorder and the treatment etc. ol a veneiml disease^ was it not 
possible to hold tliat the impugned part of clause (dl refaitet] to a 
disease or conditiou ejusdem gcnerts with the preceding categorieSf 
consonant witli the policy of the enactment as ascertained by (he 
Court? Tn the direnmstimces, was It not possible for tlie CouTt to liold, 
as in previous cases, that the Legislature was not giipty nf nncoii- 
Htitutional delegation but that if tlie subordinate authority ever nmile 
a rule specifying a disease or condition which was extraticon.s to the 
policy of the enactment and not eiiisdfm e^n^Hs with Ehtr cafegorics 
ennmeroted, the icnte itself would be void on Hie ground of iiUm 
v(res ? 

Since the jndgmenf in the Instant cajM does not refer ot nil to 
khe previous decisions on delegated legislation it is difiSenlt to suggest 
any grtnind which led the Court in the iiistanl case id distinguish it 
from the previous line of decisions. It remains for a fntnre Bench lo 
perform that task]. 

14. SfaU of Bombav v. f^ahura, S.CJt, d5S2. 

15. See also ^sn jfuppv v. SioU of Sopnlwy, A. |gi59 S.C. 
al>ovc. 
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There Is no um^pustitntidfiat dele^tian ol po^er lU 

the n&iuU 'ntuioi'al pf diffienUy' izlaiuK is worded ui some 

such 

auT diS-ctilty arisen in giving cHt^c^ to list piwistous of tlini 
Act* the Govcriiment mpy, us occb^eph may ari^p by erder do uuythltig 
wMcb apptan to thani pcctasaxy for the purpose of removing the 
dr&kfilty.'' 

IL Ifl not pp&fiibte lor the Legislature lo foresee the diiicnltLes which 
aiiQv aHfic only when the inacliinery of the Act is ppt into acinol 
optratiaii, TJic Legislature docs not abdicate its functions if it kvi 
down ibe ijiscntial principles underlying lb.a legislation qml mciely 
gives to the E-vecuEivc a limited power of removing difhcoJtiea 'for the 
purpose of giving effect to the provisions of the Act\ nithqul the power 
of modifving those es-sentini prmcjpies.^*"*^ 

(t) The power to txUnd the operatiyii of an Act may be delegated.” 

In the pre^onslHuliofi case of jatindfaYuith v. Prav, of Bihdt” 
Knniu C.J. held tJjat the jidwer to e?ctend, per sc, could not be delegated 
as it wns ^’’for the Legistatnre to delermfne how long a porticular legis¬ 
lation will be in pperotion'h The observations of -MnkhtrSea J. sag- 
gested that tlic power to exteisd was a legisJaiive Powem-^ bnt where the 
Lcgislaluxc itself fiased a ma^timutu period ol duration for nn euactmeut 
and then authorised the Hxscntlve to give efiect to the Act within thai 
uuLxnnuni period* according lo the exigencies of the situation then 
prevailing* 

After the MTuniencement of tlic Constitucjon, the QuestLon of exten¬ 
sion of doTfliiou was exactly raised in Joy Sal v, 

It is to he noted that Kanla CJ. and hlnkherjea J. were parties to 
the decision in ruje^" as well &.s and also that 

there wAfi do dctallcdi diacUAsion of the question. The only conclusion 
that could be made froni the dedAinn in joylaPs cojc is tliai the 
Supreme Court a^rmed the proposition that the power to extend was 
u legislative power bnt that there was no delegation of this power when 
the Legislature itself fixed ihr moxiuiurpi p«rif>d within which the power 
to extend was to be exercised by the delegates. 

In fttdcr Singh y. nf Hajailhan,'^ it was not powible tor the 

Bupreme Coml to avoid the baste question inasmuch as in this ease, 
no maxitnum period bad been fixed hy the legislative autlioritj. S. 3 U) 
of the impugned Ordinance provided— 

shall rcniain in force for a period uf two years unless this 
pericjd is farther extended by the flajpratiinkb by uctLfiontioj] ic the 
^joathim Ga^tte.'^ 

It Was a case of delegation of the power to exttud the duration of 
the luw, witliont limitation. It ia soruewhat unfortunate that the Court 
made no reference to ItB intetim protmuneement in JcySaVs It 

look pam$ to demonstrate that iu JalindrayialH*% fuJCp” the observations 
were coloqifd by the fact that a pow-er to modify tlve law had aleti been 
conferred and that the case coald not be tatcn as a conclusive dedsiou 
on the question whclher the power to extend, withnut more* i^uld be 
delegated. In axiy case^ ibe Court t speaking ibrough Adnatataraina 
Ayyar J,* dearly obscrs'cd— 

"We are noable to agree with tisc statement of the law in Jaiindra^ 
fiurti \\ State 0^ Bihar ,that a power to extend the life of on enact- 
inetn cannot validly be conferred on an outside authority,” 


IS. \\ ^fangaSa, A. 1^ OriSSa 17[ (J7S), 

17. PancSuiyal v. SlaSe Qf Andhra, A. Andhra J65 364), 

IS Singh V. StaU af Bazhan, A, 1937 B.C. SIO. 

19. Jatindfittialh v, J^rov. of Bih^r, <19491 F.C.K. 

20. jQySal v. State, (1952) S.C.R. 127. 

21. indiT Singh v* Slate af Rajasthan, A. 1957 S.C- SIO 
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ll lEi, tJiTis settUd Uiat power to c^teiiil tint duraboti of a statntc 
U HOC an essooHaJ Lcfi^lattve power and may be delected. 

(d} Tbcrt is no udconisEiintiCHial delegation where tfic I^gisJature 
pcrmiis the Execoti^-e^ fit its distretion, to Ewith incidental 

change:^ surh as namCj place and the like) exi^tong statntes nod to 
ai^ply the'll! to a new eta,—nriifcoat i«od(/ym^ Hir ttndcrJidng the 

statuie.” 

{if] Once, the esseniial JcEnalative fnoction is pedorined by the 
Legislature by declaring the polky, the extent of delcgatioti is a matter 
for the dUcrclion of the LegrsUture and tiie Court is not eonipetent to 
sav that the Ujji^latxire should not have gone beyond a cerLajn hmit,** 
or tJiiit it shouid have provided a different alaiidardr*^ 

[f) A delegation cannot be held to be uncoostiniHonal if the rnles 
arc required to be laid before Parliament before thev arc to come into 
force and Parliament had the power to amend, uiodity or repeal iheim'^ 


Pe^^iWlil# ddegaiioii in luing legidvtioii. 

The pow-er to impose and assess a tax i$ esEfentially a legislative 
fjjirction.’-’ 

TSw Legislature mdst, therefore, either prciscnbc the rate of ^a- 
tion iisclf or formulate a policy for fisation of the rate by n sabordiaate 
anthorfly.*-^ 

Hence, the Le^islatnrc may not authorise the Government to levy 
a. tax 'at sach rates ns the Govemmeni may detetmine'^* 

Bat no dnconsEitntujiifll delegaiion is involved- 
(a) Wliere Ihc Legislatore fixes a nuiximnni rote of the imposition 
jjg,, a cesi] and anthorisas the Escodvlve to detennliie the rate not 
Kxwding tbe nrnximnm presenbed by the Lcgislflture, according to the 

exigencies of the pnhlic revenne.^ ^ * j i o t, j i 

1/ howe^'cr, the maximum rate is included m a Schedule and the 
Execiitivc ts given an ungttided and nnliuiited poww to varv tliat 
Schedule itself, the delegation must be atnick down as delegaiioii of 
the power to modify the p^dicy (aid down by the Legislature/ 

There lias been a fontroversy as to whether a State Legislature is 
comnetent lo aathorisc a local aittliorily to impose a tax, wilhont nxing 
a maxiinp111 limit to the rate which the local anlhority may dctemime- 
fA) The Calcutta* and Madras^ High Courts have held that fixation 
of the rate of a tax being on e^&ential iegUbtive fnucUoUx the Lcgis- 
lalurv canjiot delegate the fnnErtion ta a ^fumafpal body, nnScs^ the 
Legisbiture itself ^es a masimiim Umit,^ or lays down llic policy 
for fixing the rate/ 


22. 

23. 

24. 

3.^ 


]^aj«arain v. CJiatriiiaTf* Fatna .^dunuLirJhopi, iL. hS-C 560. 
V. SiaU 0 / BaiPibay, A. I&54 ^m. 397. 

L''nirc’4f 0 / Jiidfa V. EUa^tinal^ A 1060 S.C- 475 (43/]+ 

Gur^Tssfl V. ,S<dfc Of Pnn/cthr A, Ifl59 S-L, 512 (ste p. 457, anlrU 

V, C^fliriflaip pjlFtd: (19S5] I S-C P-- 


200 . 

2, 

3. 

4. 


Rafmrain 


P. 

V. 


, A. 1037 All. 15^ U6J). 

Marfeet CoiUirtiltff, a. 1060 3fad- IfiO 


Afurh V. Stai^ of U. 

^hauFniigiPta Arilf 

Sifal ChmtdrA v. ColirnJ^ti CorforstiUm. A. lOSO Cnl* 36, flffiTiticd 
bv CalcwUn V. .faraJ, A. I9S9 Ciil. “W (?«S). 

5 . t. A. I960 Ktr. 5S fOO). 

6. OiJrtlcrftffdii T, A. 1060 Krt, S8, 
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I.B} TLc Ass&m^ and Bombay^ High Courts have litM 4liat Entr^' 5 
of Li^t II {Hoca.1 sclf-govcxnmeui') eO wiile I hat \l would ^R-dblc 
&lale legislature to confer npoa a local aciiJiDrisy the powers of local 
self-govermiieut, jocludliig the lev^; of a tax for that ptirpose. Ttie 
L^^gislaLUre Coiip accordingly^ abtlion^ a Jocfll uOtlloriLy to levy a lax 
whidi It would liuve ii&elf levied, for the purposes of Ira^l aelf- 
govemroeBt. 

The Pallia High Court" has inupparted such delegation^ without 
fixing a maxiniutii, un die ground mat in the ease oE a fee, such n> 
water rate, it vra^ itupuesibk for the Legielature to mkulate the dj&t 
ot the ncrrice from time CO tinie.'^ Tlle lk>^£Ubay ca^* waa also uue 
of Mter rate and tlic coiltC held ihnt die LegiElatnrr min^t be dvenieil 
to liai-t laid down the policy for fixing dit rate^ nnniciy, that the late 
charged ahould have a rclafionihip with Uie co^t of proviiling Che ivater 
supply. 

It U doubtful whether this extreme position is sound in viv\\ ol ihv 
Eact that in the case of ireyfeni Jndio TPie:dr^s v. CorfJi/" 

(sec below), the Supreme Court npheld the validity of Sr 59 of the 
BamLuiy Pistriqi ^tnniciiialitiea Act, 1901, dii the grouud, hiC-fr d/^a, 
that the Govcmor-in-Ccnincil bad reiaitled his pow'er of Control over 
the muiiieipal authority by providing that the ‘SlmiiopaliLy could levy 
the tax only after obtaining the sanction of the Covernur-in-Counc^il 

It m now EeLtkd Uiac tJie Laxlug power under the 7th t^-hedule nf 
the Coiv&titutiun h separate front tile general Entries conferring legisla¬ 
tive power. Entry 5 of List It w'hcch empowers Uw Hiate L'CgislaCure 
to Confer powers upon locnl authortties has, thcrsfoTCp uotlnng to do 
with the taking poiver. The taxing powers say, under EtUry 40 or 56* 
belongs to the State Legislatare and if it wants to confer the same 
power upon a local anlhority, it will be a case of delegated legiaUldon 
and its validity must, accordingly, have to be tested by the pnnciples 
lelaciug to aelegaied legislation. The real question, tberefoiCp is 
whether hxing the Tote fs an rssentlul legislative function ^ if it is, 
thv L^egislalurc cannot, eoufer ihai power upon the local authority with- 
imt itself La^nng down the policy ur the limits subject to which only 
the delegated power may be exercised. 

Of course, if the delegation relates not to a "tax^ bm to a 'fec\ 
there is ati implied ninximuii] limit inasmuch as it will not be valid 
nnlcas correlated to tlie expenses of the I 4 :rvicea rendered for which 
the fte is to be levied." 

(bj Thera is no dclogation of legislative authority where a f^isr- 
laittrc lays dowTi the principles for levying a tax hut authorises the 
executive" to sel np the Fiery for roNccifaFi of the tox." 

fe) The followdug are not 'essential legistativc functioiiS' and may 
be ddrifatcd; the power to select the per^us on whom the tax is 
to be laid; the pfiwer to .utiend thy schedule of cxeuiptionsthe 
determination of the rales at which it is to be s’hprgetl in respect of 
dfj^crenl clasRes of goods the choice of the particular tux suited to 
the purpoiicii nf the Act and within die conipetence of tlie Lei^lalure 
coREemed,*" 


7. i4/ay V. Local Board, A- 1959 Assam 221, 

3. Himbhai v. State of Bombay, A. X9^ Bom. 1^5. 

9. T^alhani V. StaU of Bihar, A. 1956 Pat. 432 \m]. 

lU, irrjfCHi hldia Th^atw V, .VunEff|ia/ Cor^n., A. 19*9 SfitJ. 

11. CItiPtm v_ CiJEcMlbi CoTpiL, A, 1939 Coh 45 (50- 

12. Cha^dhnrv v. flf Bihar, A, 1957 I'm. -Ml, 

hi. ilapEamsE bos V StaU of M. r., A. 1953 S.C. 9C^ <01 Jj. 
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S. 59 of tlie n^UlLdv DiHlrict Munkipulidc^ Ace^ 1901 cnipow^rcd 
Iht BaixtUay xAiuiiLLiiisI CoqjiiiraEioti to levy cerUiiii heads ol 

tuxes Olid Ihtn cuntsuidi tJie ItilEov^inR ce^ytuiry liead^ 

'Mppy 4}|iffr cax to tlLf nature oiid ot>jei;t of n'high tUe iipp^uval 
of the Goienior-xii-Conncil sliall bnvc iKeQ DlJLaj^ed prior ip the 
i^tLciion caiitcnipTated iit sub-cJ. jl) of ol, (oj qf ijo''. 

Tl le GorporAtion Ictvitrd a lax on duema hoascs? at a mte per ^bgw, 
'n>e ^‘alidity of die tax wa* cfiallenEcd on the Rfautid iliat tlie rc^i- 
duaty dauaes of the Act rcfcired to was v<jid by Teu.^^ qf the Legis-^ 
lalere liQyiiig Jclegaled he. an^lded and ntlCEuuiliaed power to the 
Afunicipatity tq lei^y any tax it liked. T!ie ^opFemc Court rejected thi*; 
Contention on tile grounds—that tlae power of the AluiiicEpality 
under the above clause was dehned by the powers of the XegisLatnre 
itself* so that it cannot he said to have been empowered to levy ti tax 
such as icconie-qtXp which the ikimbay Leg^islature itself eonld not levy; 
it) that within tlie which the Le^slalote wua competent to lew, 

the choice of the Municipality Was liuhted by the words at the begin¬ 
ning qf a* 59 whidi stated Ehat the Alunjrlpolity could itnpcsc taxes 
"for the purpose of the AcE'h Hence, ibe Alunldpalily conld impose 
mily such taxe-s as had "some leaBoimhk'! relation lo die dutie^i l ast on 
it bv die Act", so that k could impose a lighting tax for the iturpose 
of discharge Dg iu duly of lighting public streets, Or impose a water 
rate for the w'lter ■^n^jphed hy it, and so on. TJiq delegation was iifiL 
thercfcTU, uncanolisieil or excessive, [c) Lastly, the Lecislattire hud 
not abdicated its lunrdon inasmuch as tlie exercise of die impugiied 
jKjw-er was subject to the prior approval of the GoTorncrr4ii-Conndil 
who eonjdiitiiitd the Provincial Inegislature at that time.^'^ 

Siih-de]egated LegixLntion. 

I, The priiieipluA diipcnssed above have alziO been applied in te->t ttse 
viilidily of sub-delegated legteloiiDn, Tims, it bus been held ihot where 
the f^^slalute has perfonned its essential duty by luying dowm the 
policy, it canntit ijuily delegate the function of making iMbordbrntf and 
unctJlofy legislaiion but also empower the delegates to rede legale die 
function to sub-delegates who are spwified in the statute itself.^* f5peci- 
bcaiion hy class is snJEcient lor thb purpose." 

illiijf/alloa. 

S. 3 qE the Essential Supplies .Act, 19413, enij>qwered the Central 
Government lo regulate or prohibit the pr^ucticm etc. of es^^utiali 
cotnmcHlltics hy notified order, so far aE> k a^pean^ to the Centra] 
Government to be ncceMary or expedient for maintaining or increasing 
2iopphe.4 oE any essential cominodity. 

S. 4 uext provided—'The Central Government may by natiiied order 
direct that the power to make <jrdeT^_ nuder g. 3 slwll, in Telation to 
such EnaticTs and subject lo such Conditions* If any, as may be specifietl 
Jn the direction K T>e exercts^ihle alio bv such officer subordinate to the 
Central Government or such Proviucial Government or such officer 
subordinate to a Frovlneia] GovernniE^nt, os may be specified in Gie 
direcLimri 

Held, 8. 4 was iiot iiiv^ultd ou account of nuUiorising suliHdclegaiion 
of tlie pfiiwer to make orders under tlie Act, since only powers aneiJ^ury 
to legislative power had been permitted to be delegat^ or iiuE>-delegOited 
the Act itself having laid down the legushitive pollcy^," which would 


14. nVrti’rpi Thcalrifj v. .AJankfjisal A. |^b9 S,C. 5S6. 

IF, HarfyhcrpJEflr v. Sialf of 1954 S.C. 46S. 
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^ive Ample ^IdandE lo llie 6.ub-dele>^te in tbe iAine as it ivould 
Imvc guided Ihe delegate (l,e-> tbe Central Ginrcmmenn if it Luid chose 
tp is&ne tJiK orders it&elf of sab-delcgAting itj* 

2, Bat the snb-dele^te cflimot exercise^ the function die 

delegate has gnb-dElegated the function ^speaucally aud iu teentts of the 
statute which auitwriscs the sub-delegation.” Thns it cauiKit be made 
with retrospective effect in the abr^pice of a specific: proriskiii iu tlie 
statute antboriBiiig SHch Tctrospeetive sub-delegation.^' 

3, bi making tlie snb-delegatiotip the detegutc mav fiirtljer canalise 
the power to be exercisod by the sub-delegate, provided they ore in con- 
SQTieni^ with the policy declared by the Lcgislalnre.' ■ 

4, In tlie al»ence of any restriction imposed by the delegate^ or 
the stittute, it is eompelenl for the Bub-delegute to issue cither a specific 
onler against an iudividnal nr a gtneml order applienbte to a clas* 
of perflcms generally,’" 

CotultUonai uid Subordinate Legulution perTnUsible- 

But thongh the I/egislatcrc can not lielcgalc its essential legiuhttive 
fnuctioiis, it Can entrust the adxnintstratiuu or nppUcatioa of a law to tlte 
Eiccntive or .wme Other body. Tlitis, after laying down the legislplnve 
polic V — 

(t\ The Legislature may leave it to the judgmeut of i\ local adminls- 
tmtive bodv as to the necessity of appS,-inng or Introducing the Act in a 
local area f or the deterrainatton of Xl contingeuiiy nr event, upon the 
happening of which the legisbtii'e provisions are made to operate/"-^ 
TIiLs m known a-^i 'conditional tegi3lalm^t^ 

(/fp Tlic Legislature muv lav down tlae policy of the leg^slatkou and 
then leave it to a subordiimte agency or some esrcntive outhontyi Qte 
of making rules and regalation.s for filling in the details !□ carry 
out the purposes nf the legi-slation.""*When legislative power is so 
estreiitd by nn adniiutstrative or other subordmate Inw.maknig body, 
under stalulorv authorilv^ it is known a.s ^stiborihiinle legislation'. 
On the part of the Lcgiilatiire, it is delegated legiBlation, but it is a 
ptrtiiissiblc delegation if it has luul doum the policy. 

Cunilil^onA of nlidlty of MndilionuJ ie^iluluon. 

I There is no delegation of essential legLsktivc power if ibc 
Tjeci.-ilatare has laid dawn the poUcy of the enactment. Conditional 
IciSslatiou. therefore, is valid only where the policy has been kid 
down bv the kw itself and at> part nf it k left to be dctornnised by 
the udmiHistraiivc autbaritv^ wlio is authorised to select tlie tiiuep when 
Of the area OT the objects to whicl^ the Act i& to apply, having regard 
to the policy of the laWp as ^'elV as the local condittons and other 
exigcncies,"^-^ 


[Ji'piiuir o/ /ndJO V. fffid’OiflJflUi!, 1U60 Sv.t_* 475 [4-9(11 [Cl, I IB af 

Ihe Iron & Steel (Control of Proddctitiii and Distrihution} Orders 1(^1, 

dli V, C'owitisr, O/ PoNCj:, 195®^ Cal, 565 

15, V, SUii£ cf A, If^Sd Pouj, 453 (45^), 

16, Satiiosh ICMtnar v, <19511 S.C_.R. 3413. 

20. In re Dellvl Laws Act^ (1951) S.C.B- 4/4 fKania C.J.. ^lahaian J.i. 

21. !n£t€T Shigh V. SlftU o/ i?a/uj|Jiaw. A, !ft57 S.C. 5t0 (5J5}. 

23, v. f-ufon of India, A. 1957 S.C, 47S (iSS). 

33. Mamd^jrd Dffa'ahfwnu V. L^tfort of India, A. 1960 S.C. 554 (55(l>, 

24, h-SH ftflfji V-, Stole 0/ Bombay, A. If^ S.C. 459 i47S-4}^ 

25, State of BuniEuy v. Naroftamdas, SC^R- 51. 

U Edti-flird Mats V, Stale of Aftnxr, :i95£) t S.C.R. 735. 
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The BomlKiT City Civil Court Act, 19+S crc:mxl au 4iJdEtk^iml Civil 
Court for Greater Bonatkyv liaviug jurisdScHoa to try alt snit not exceed¬ 
ing It*. 1D,0CX> in value and by *. 4 provided that the State Gcnemiiient 
niigllt bv nod^catioD raise liic itin*dkttoii ot this Court to try iutts 
np to Us. 25^000 hi valuo. s. 4 was an iostanec of conditional 

fiind not delcj^aicd leglslattoiir FoO the Ecction Jtjielf shows tlmt the 
legislature, hardns; caercised its juds^eiit and determined _ tlmt the 
new Cotttt ahonM be turested with jnrisdiction to try suits up to 
Rii, 25 h 1»0 in value, had left it to the Provincial Goverutnent to tfeter- 
mine -jrfriii the Court $baiild be invested with this Larger jurisdicticin. 
It ts clear that if and when the new Court lias to be invented witSi the 
larger jurisdkiioja^ that jnrisdietion would be due to no other aotliority 
than the Provincial I>gislatnrc itself arid by Virtue of the Act. "'The 
law was full and complete when it left the legisLative chniu^r per- 
mittiui; Lite Provincial Govermnent to increase the peennbry jnrisdictmn 
of the City Court up to a certain amount which vras Btiecifiefl in tlte 
Btatute itself. Wliat the Provlvucsal Govemment is to do is not to 
make anv law; it has to exeente the will of the I^gisbitnfe by deter- 
tnining tfie time at which and tlie extent tq whichp within the limits nxed 
bv tlie LedsJature, the jurisdietw of the Cpuj^ should be extended.'” 

{iii lie Minimum Wages Act, I943p was ermcled to provide for 
“fixing mintiiiuni rates of wuges in certain emplov-meniit.^* Tlse Ad 
contains a Schedule of employmeiiL to wdiich the Act w'outd apply and 
a. Z7 then empowers the appropriate Guverrinient to add to the ^khednlc 
*'any employment in resist of which it is of opinion tbat itiinrmum 
rates of wages should be ^xed under the Act" Held* there waB no 
delegation of legislative power involved iu so cmpowcriug the Govern¬ 
ment to add to the Schednle of employments to which the Act ^vowld 
apply. For, the legislative policy was “appareut on the face of the 
enactment.” , 

“What it alms at, is the statutorj^ fixation of minimum w-ages with 
a view to ohvEate the chauce of exploitation of Labour. The legislature 
usidoubtedlv intended to npply this Act not to uU industries but to those 
Ludustries only where by reason of unorganized labour or wmii of proper 
arratiKetiient& for effective reflation ot wages or for other causes the 
wages of labourers in a pirticnlnr industry were very low. It is with 
an eye to these facts that the list of trades haii been drawTi up in the 
fccliedttle attached to the Act but the list is not an exhaustive one 
and it ta the policv' of the legislature not to lay dow-u at once and for 
all dmep to whicH ludustnes tbe Act should be applied. Condl^ou^ 
uf labour varj- under diliereut circuinjitanceA and from State to btate 
noil the cxpcdlencv of including a particular trade or induslrv" w'lttun 
the schedule depends upon a vurTety of fucts which are by m> means 
uniform and which can best be aioertatned by the person who is placed 
tu chfirgc of the adtiiiuistratmn of a particnlar State. It i* to carry 
nut cffectiv-ely the purpose of this enactment tlmt i>ower hart Irftn Enven 
to tbe ^appropriate Government^' to decide, with reference to wal 
cnndii toils h whether it is desirable that miitimnm wngcif shotdd be nxed 
in regard to a particulnr trade or industry iivhkh i* not already includtd 
in the Hsu We do not think that lu enact iujf ^ctaon 27 the legiMature 
haft in any wav siripped itself of its csseufelal powers or as^signea to 
the administrative authority (my thing bat an accessory or aubordmale 
power which was deemed 'nccci^&arj’ to cany' pat the pur^Mae and the 
policy of the Act.""*®* 

2- State of ffop^ihoy v. ^TorotharudoJ* 11930^1^ C.C- 292 : (1931) 
S.e.R. £1. 

2a, Edti'urd Mfflj v- SlaU of Afmer, I B-C-K. 

30 
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2. Hie Ivegisblart nuii' aiithuriw tlue Executive la applj? to a 
new arcB not only the wtiolc of on existing Act Lmt also any of 
the Act as the Executive may consider necessaiy for the' area in 
qaesiian;^ but the LegisSat are caimol BUL!iorise Uie Executive so lo 
eaKTciso its discfeticm to select and apply particnlar pTOvisious of an 
Act as to constitute a change in the policy' of the emire Act, in its 
application to that arcar"^ 

HcncCp ii the Executive^ in the eserctfit of its delegated power to 
apply particular part of an .Act, in fact, sclceis only such parts as by 
themselves iatruduce a policj' different froirt that of the Adp the order 
Of oodheation of the Exiecttlivc appLvinc the parts in [mestioa nioil 
be held to be t/Jfm 


In excrd&e of o statutory power to extend to an area *aiiy section' 
of a municipal Act 'snbjcci to such restrictions aad modificutions as it 
uuiy deem fitV State Governinenl extended only the charing scetion 
of the taxation provisions of the iiiVLtitctpal Act^ withomt extending lo 
that area the procedural sections which gave the iuhahitants a chauee 
of being beard atid to object. Under the Aetp it was obligatory upim 
the C^ovemment to give such opportunity. 

HfM# that thongh the Government ha'd the power to plefc out a 
section of the Act and to extend smch section to the mreo^ the effect 
of such uctiou in the instant esse was to change the policy of the Act 
(in iLs oppliffltion lo the area in question), i-lz,, to give the people a 
hcjirjqg before' making tbecn ISoblc and th^t since such an authority 
could not he validly delegated by the legislature, the Notiheatioii 
extending the charging section only, was Ultra Tircs-^^ 

3- AATiilc empowering the Executive to exteud an Act to a parti¬ 
cular area, Gie Legislature may provide that upon such extensiotb 
the existing laws prevailing in that urea sluill be deemed to he repeated. 
It mav even anthori^ the Executive lo expressly rei^al those existiug 
lflwj> which would otltcrw^ise have bem repcak'd by implication. Sueli 
drlegution of the power of repeal is not nticou^itutional iiiaismiich as 
the repeal in such caaea la in reality an act the LcgUlature itseUA 

Delegation of wwdUury uiutteri pennicsible. 

Once the policy and staudjn'd are laid down hy the LfOgisJature, it 
IS itermissible for it to delegate subiMiary and anciltary matters to 
jojMif other anthority wen though j^uch delegation may not strictly 
cotoe tvithin the category of conditional legislation/ 


/|J!u5fri:TffojiJ, 

U In B statute providing for payinenl of compensuiion for aequisi- 
tton of estates, the Legislntum had applied its luiud to and prescribed 
the form in which compensation liad in be paid and fixed the number 
cif equal InJlflimrufr in which it shoptd be paid and also provided for 
pavnieni of UtUrcst on the amount nf eonipensaison during payment 
by' inslaIitJtnlSp-=-but left the pi'ofajrWoa in which the compensation 
could l)e paid in cash and in Isoiads and the between instal- 

iiieDtn to be delctmined by ibe KxKUlive. Heidj it was a pcrmbsible 
delegation ina^iinuch ns the determination of the last mentioned ques¬ 
tions necessarily depended on the Enanclal resources of the State mid 


2h. i^ufnarain v\ Putna AdminhiraOtm, (16551 1 S.C^Ft- 260. 

3. ^iaiiUah V, SloU of V. F.p A- I6S5 ML 554. 

4. EdTf^aT^ :^rwjji V. SloU 0/ (jffSS) 1 SC,E. 755. 
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xht q^ailobilSty qI fcmds in ine^ard to which iht Executive sknic had 
Special means of knowledge.^* 

2. «f List II read with s, 2Q« (2) of the GcjvcnimeiiE o£ 

India Act, 1935. eiiit^wered the ^ovincial to miOire a law- 

remting' to the coustitntioQ of a tHbimal for hearing appeals in revenne 


S. 3 (3) of the A^tn Revenns Tribnjial ^Ttanifer of Pownn^i \ct 
provides— ' ' 

♦"Withont prejudice lo the foregoing provisiotis the anthority 
hv general or special order of the Pm\hncial Government 
sLail exorase such jnnsdlction iq tmtertain appeals .... as It is 
exercised now by the Revenue TribunaJ ”. 


ri was contended that ilie Provincial Legislature had foiled to 
cxerciAC its legislative function by omitting to specify anv principle or 
policy 33 to liow the tribtinal should be constituted and left the consti¬ 
tution of the tribunal entirely to the iTiscreiioii of the ProvtnciQj (^v- 
cmiuem witboni any guide. Repelling this contention, the Supreme 
Lourl JteJd tbat there was no partknlar form of expression for consti^ 
tutiiig a tnibuiLnl and that by iltc above pro vision tile Legislaiur'e had 
in fact ih* tribunal to consist of such persons the Pro¬ 

vincial Gw^rniuent might appoint Only the po^ver to selcut and appoint 
persons to njan the anlhonty coastitated by the Legislature was dele¬ 
gated to tile Govemmcni. As to die contention that the imnnsued 
p^'ision did not lay down any principles for the guidance of the 
Government in making the appointment, it was obwved that the foci 
lhai the tribunal was to sit in appeal over the decisions of the Excise 
Loniblissioner gave saffiLrient indication as lo die requisite Capacitv and 
conip4:^4=ucy of the persons eligible to be appoint^ to the tribuiTal/ 


General coaditieui for the validity of subordinwte LeguUtion. 

Piibtk^itwn ui essential for the validity of subordinate Jegisjation. 
In the case of Lowii enacted by the Legislature, tfiev become .Acts as 
soon aa the assent of the head of the Eicecntive EFreaidtnt or Governor 
os the caje may bey is given to the Bill, because the deliberations of 
tiie Legislacnre are publie and the laws arc passed by the accredited 
representatives of tbe people. But this is ubseut in the ca&e of roles 
or feMlacions made by some I>eparinicnt of die Govemtnent or other 
subordiiiare or non-savereign hiw making authoritT,-. Rules or regnla- 
tsoiis made by them can be binding on the people only after ihev are 
puhbi^hed and made kni;wa tn die ptorpEe who are to be averted bv 
them.* 


fiO It must not be n/frn tririis. In other wwds._ 

[a) It must not go beyond, nor be repugnant to," the staitife under 
which fE has been iitatfe.* 


^^ 5. SlaU nmr V, Kismesh^i^r, A. \9S2 S.C 252 [266. f^hastri 

fi. Suryispal V. Slaic of U. P., ri952H) 2 C.C. 396 {461) : flfl52l 
S.e.R. 1056. ' ' ’ 

7. Stau v. Kfdtral. (1957} S.C.R 295 (317-9). fit is 

submitted that the argument that the very fact that the tribanal was 
to sit in appeal over the decisions of the Excise CcminiiSMuer indicated 
the qnalmcatii:iiis etc. of the persons to be appointed is somewhat we. 3 k 
rite qnestmn tft whedicr tlia Legislature harl done its dutv If it ig 
eonceded that in older lo constitute n tribunal, the prtneipies lavinur 
down the qanlEdcatlOtlS of the members is an esscntLl function 'did 
the Legislature perform that part hi the instant case? It mav be 
e.xpected chat this decision will he explained in same Jater dectsioni 

8. Harla v. Stoic o/ R^fniiho n. (i3t52) S-C- R. I JO. 

9. A'uPPia rppiF T, Rapna, (19521 2 M.L.J. 167, 
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S- 49 t4) aatliDrisef tBc GoTtnimcpt Kq framt nik& for ttic coa- 
stltatioa of spetia/ bcncht^s ‘'for determmiia^ dispute between parties 
tjf dMtfeut djTcles or Groon Sabhas or far any other purpose,” '^CirulK 
or Ga-Qii Sabhus/' obvtamly refer to cmilcs acd Gaon SSablias eonsti* 
tuted Buder the Act. Henc^^ the aborc provisiuu does not authorise 
the fmmjng uf a role in ^ ^r as it relates to a person btionifin^ to 
a place oaiaide ibe State. Nor can the phrase '"for but other por- 
poie*' in 5nW. [4) of S, 49^ wluitever that may oiean be "eonstrued go 
widely aa to authorise a role aileeLin;g such an onislder. Hence, 
Rule S4 in so fur as it lelaitii to the consLitntton of a special bench 
where one of the piirties belong to a place ontBide the State is "vltra 
vires".'* 

2r When mte-makinif power is conferred by the ilatnie in general 
terms "ter tbe purposes of carrying ont the provisiong of the 
the purposes of the Act must be determined with tefcrcuce to all the 
provisions of the Act read together*^* before holding any particular 
mle to be fttim vircs^ 

S. 27 (I) of the Bombay .AgricnUuml Frodnee Markets Act, 
empowered the Market Commitiee in maie byedaws ^'£ar the regu- 
lafclop of the business and the conditions of trading'' in the market 
area, "ruh/ect to fhr ruhs made by flic rropbrciaf Goucmpncrtt undur 
s. The Provincial Government made r. 65> prohibiting any person 

fnom doing business in the market area without obluinlng a licence 
horn the blarkct Committee, Held, that r. 27 <I) suggested that fhe 
Provincial Gnv^emment also, under its generul mlt-roalting power under 
s. 26j. had the power to make rules for the regulation of bnsmess m 
the market area and the impugned rule was made by the Gavernmenc 
for the purpose of faeilLtatitig tlie Market Committee to function thee- 
tively under s, 27 of tlic Act. Hence* the mic eould not be held to 
be vlira vires 

2. S. 4 (I) of the On^sii Sales Tax Act, 1947 wliicK came into 
force ill Aprils 1947* provides— 

. W^ith effect (rom such date as the l^nviiicinl Governiiient moj, 
by tiotidL-’atfon in the GoMttte, appoint, - , - . every dealer whose gros-? 
lunmver during the year tmwdiulcly preceding i?rc corumcpirfp/ 
fhii exceeded lift. 5^000/- shall be Uable to pay lux. . . 

Ift exercise of the power conferred by the above provision, the 
Government of Orissa issued the follow^tng not ideation, nn March 
19^9: 

^ . the Governineiit of Orissa arc pleased to appoint the ^Ist 

March, 1949^ as the date frtun Which every dealer whose gross turnover 
dll rftig the year ended iht Jlst Afurch, exceeded Rs. ^hOOO/- tSialt 

be liable to pay tax. ♦ p . 

Meld^ that the notification was hif ra trfrej in so far as it fixed a daten 
bat was uffva t^frej in so far as it prcsciTbcd the period of out vear 
ending in March ^ 1949 as the rtlc^'ant period of turnover iastead of 
the year preceding the commencement of the Act, as specified in 
s. 4 (1) of the Act.^" 

{h} It must be made and published in the manner presctibtd by 
tJie statute under which it ii nrnde-r TIiub^ if it not published in 


10, Bhim Sen v. Slate V. P.. A. ISSS S.C. 4S5 

11. Cf. Ciifntunlal v. o/ Birmbay, 1960 S,C, 96. 

S. r. O. V. Ptiffl & Co.. (1959) S.e.R. £<20. 
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the Official Gft*ette“ or laid beforE p*rltatui;iit“ as T«iniRd Iv the 
tlie rult or regulation must be void. 

(iiO Stibordiuatt leiriiilarion cannot be given retrospective effect 
Qttlea* tbe ^tatntc csprcsflly conferi^ such power ppon the mle-makipF 
authority" 

(fc) No tax he impo^ by any bye-law« rale or regulattottj. 

nntess the statute pnder which the subordinate legislation Is mide 
specifically autbonseg ihe imposition 
See^ furtherp under Art. 3^, post. 

iv} Tile mle Or regnlation must not vlolale any pmrisiou of the 
Constitation. Thns, a mle which imposes mi 'nnreo^onable restrirtiou* 
(whether substantially or procedumlHl upon a fundamental right 
gparunteed by Art. 19, will be void." 


Power to v a l id a t e ultrm Tim ^aboidluMo 


When a statutory instrument ii ultra vires fas distinguished from 
‘nuL-ouiiCitutionaJ') the powers conferred by the EtaintCp it is competent 
for the Legislature to validate sneh inslmmect even with rettoapec- 
live effect. 


_Tht reosirti is—if Uie Legislature is competent to legislate on the 
subjectp it con exercise that power either directly or by way of validating 
the uMra vffcj rule or aothication which was not covered bv ita previous 
delegaiiou.^* 

The principle applies to the valsdation of any executive order 
relating Id q subject Within the competence of the LegiBlature/* 


Some Aqpeet* ul Legiifative Power in Geuer^. 


ft ts clear from the foregoing dfscussSons that both the Union 
FarlLament and the State Lc^slatiires have within their eonstitutionnl 
Limits^ plenary powers of legislation like any other sovereign Legisla¬ 
ture, Ifeiji'c, cirlier Legislature shulL the power to exercise its 

legislative authoiily in the following ways, iwftfr flllu.— 

(H It may legislate cither absolutely or eouditioTiaUy^—in the latter 
case leal fttg to the discretion of cxtental authority the ffmc and 

tttanner of cam-ing it?, legislation into effect* as also the areti over which 
it is to extend. 

Iff) Tt may authoriw subordinate bodlea to make bye-laws or regn- 
latlons under the statutep for Its detailed admLuiatiation [see p. 4a4i 
unic). 

(ffO It Ciitt make either a permaiicat or a temporary Act. 

(h'l Where the ConstitutiDn empowetsi a Legislature to make laws 
with respect to □ porlicnl.Tr snbjectp gentfruNy^ the Legislature ia entitled 
to legislate wdth respect to n port of tlie subject covered by the entry, 
leaving the other part outside iL«t legklatiuti/' 

[uj It may legi^lnle either prospectively or retrospectively^ 
fvO Tile power of 0 Legislature to repeal modify or alter laws is* 
as a rule, co-extensIve with its powers of direct legislation. It cun not 
only amend or repeal earlier siatuteSp but may also lUnMlify or over- 


13. iVurfndro J^iippcdr v. Unfou 0/ /udfu, A. i960 S-C, 430. 

14. ffupgd V. Murhat^ A, J936 fljd. 33 W). 

15. V. Sfete of T. C., A. 1954 T.C. 504 {5M), 

J6- K. K. SamAf v, Nagpur Corpu., .A. 19S6 Kag. |5S- 

17. Praiad v. State of U. P.. A. ]te7 AIL 232 

13. Rashid AHmcd v. Manfcrfhdf Hoard. (19501 ft.C-R. 360. 

19. Biti Works V. S. T. O., 1959 AIL aOS f2^^), 

20. I'prf^fd Pr&ilneos v. AUqa, A. 1941 F.C. IS (2S), 

21. Ihiitis Xaratn v. Province of PffKrr, |1942) 4S C,W.K. (F,R.) 2L 
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ride the comiDAii law or judicial deciskans^ relating |a ^ubjecta whkh 
are withui its Icgi^Ijativt cotnpctencc. 

It may leg] state by ^rclerence’ or 'incurporaUyti*. Where there 
arc pmvisionft relating to a purticnlar sobjcct already exnbodied in 
some ^previous euaettnent, the Legislature, instead of ^peatitig those 
provisions m the snbseQyent Act, may simplv refer to those provisjons. 
In SHcli a ca;se, those provisiotis art to be read qs if Ihtv are enacted 
ID the anbaequent Act for the first liine.** 

One peculiar result of legiahition hy reference is timt the repeal 
of the ongioal Act does pnt Te|>eal sutrh portiutis of it ns linve been 
mcorporated rnio another Act. In Other words, the incorporated sections 
still uperatc in the Inter Act, even thongh the Act in which the aections 
were originally enacted no longer eadst£.=* 

(t-fXf) The vatidtiy of a legislation depends npon wheiher the Legist- 
lature cracemed has any power under the Constittitfon to enact it, U is 
immaterial whether the Legislature omits to specify the power or 
mentaons a wrong authority,** 

{43F} It may validate an mnlawful esiecntive act,' iacludmE an iin- 
anthonsed assessment of tfi5!,’ or icJfra vftes or unamhoriKd *.nb- 
Ordinace IcgisLatiocq such as Rrtlts," 

^Subject to the prfi-vuioP» «f tki« Coiutitution^, 

1. These n'ords indicote that the object of .Art. 245 <l) is onlv 
to distHbnte the legislative powers between the Union and tlie Siatc 
LegisIntureA ind not to cxempE tliem from any td tile limitations which 
are imposed by the other proyigfioiis of the tonstitucion mpem Icinsb- 
tjve powers. These limitattons are^ 

(0 The fnuflainentol fights gusianiccd by Tart Hi of tlic Const hu^ 
tmn;'-* even where the legislation is undertahen in ptirsnancc of a 
Dinrctivc Principle.* 

Uf\ The lirnimioti imposed by the Entries in the Legislative Lists 
in the Seventh Schedule as to the sabject-matters on which the Union 
Of the State Ircgislatnre may legislate.* 

(ffO Other mandatary pfevisions of the Constitution which impose 
Umitationa upon the powers of the Legislatures, e.g., Arts. 286/ 3oi/ 

m In the case of State legislatioii, there are farther limitations. 
VIZ., that tn} ds operation cannot e^Etend bei-ond the boundaries of the 
State, in the absence of a terriiodnl nexus; ih\ ii must be for the 
pnrposrjt of tlw State."* 

(v) Uliot a Legialatufe e.innqt do direedy, it cannot do indirect Iv 
Hence, if a matter if b-yond the legislative compeieiice of a State Legfs- 


22, Visit'armihiSti v. f^aPBcrmn, A. 1956 Mad 604 |<hff5). 

2J. v, Di. MagMratc, (19521 SX\.V. 635 

24. V. Himiuiihan C&^pemifve (1931) 35 C.W.Xr 

25. Ahm^d V. hiSpeclor, A. 1959 Mad, 261 \26S], 
h Ufiffcd Proriiie(!5 v. Atiqa, A, IfM! PX. 16. 

2. J^tindarcmfan v. .A. 1956 Mad. 298 [Sm], 

d. Mttfrandi V. Engfpurer. A, 1956 Pep<iu 40 |«l 

4. M. P. C. V. Untm India y (t967i S.C.A, 9] 2 

5. hehoifn V. of Bombay. A. 1955 S.C, ff45), 

6. Cf, Siau of Bombay V. UttUid Motorsy (1955} S.C,r! 10e&. 

7. Kerala Education Bill, in re, .A. 1^ S.C. 956 (9SS), ' 

8. Transport v. Shtt of Rajasthan. A pn; itj 

fJIfll [t^oritra fiTimra v. State of Assam, A. 19W Assam, 2497 

\ FOFPrbay v. OMitmJrfcia . A. 1957 i p ^ 

10. D. T, Co, V. Jiotir of ElHar^ p^t. 178 fVw} 
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Sal arc tbtinif nutf^EiJe Lv^K^ II and HI}, it C^imoi <iii t|iat sub¬ 

ject bv wuy of 'Adopting' a law made b>' atiothcr Lc^ri^ilatTire,” 

2. On tlis; other hand, the powers of tlie Le^i^lntnro cannot be 
lettered hy anjlhing outside the Constitution^ as an obligatimi 

undertaken by the Government^** or a Crown grant 

PreiuzaptlBii that a LegUlarure is aetmg whhia it£ CQmpeteaee. 

In iimistTning an enactment of a i>gi&1aiujro ^vith limited com- 
13411^11®, the Court fiiost presume that the Le^^laiiixc in .citLcstion k□OM ^3 
its iiniits and that it only legi&latidi^ for those who are acitLally 
within its j uriAiliclioti " and the enactmtnt shoQhb thercfortp reecivo> 
if po^ihle^ Buck interpretation as wilt make it operative and not impe¬ 
rative. “ 

It is Dttlv- whure tlacrc are clear and unequiviocsl words in tlie 
statute whicli to shejw tliat tlie I^gislatiLre has travelled otilaide 

the limitations laid down in the ConstiLution that the Court woU pn> 
nonnee the Statute to i>e ullra 

The Dpctriue oF ColoonbLe Le^iUtSon. 

1. Tlibv doctrine means tliat if the Cunstiiutiop of a Stale distri¬ 
butes the legislative powders atncmgsl different bo^He'^, which have to 
act w-iihin their resperiive spheres marked out bv Specific legislative 
entries, or if there a re Itiuitnticjns on the legiislatix^e fiutlioiritv in the 
shape 01 fundamental rights, questions do arise as to whether the legis¬ 
lature in a porik'ular viise tius or has not, in resipect to the subject- 
inaner of the statute or in the method of enacting iip iriiiisgresscd tlic 
limits of its rousLilutiocijal powers. Snch ironsgreBskiti may be paimi^ 
manifest or direct, but it may abio be disguised, covert and indirect and 
it is to this latter class of coses that the expressioo ^'culocrahle legisTa- 
tion'* has been applied in certain jndkial protionncemcntSr The idea 
eonveyed by tfie expression Is that although apparently a legislature 
is passing a statatfr purported to act within the limits of its powers, yet 
in substance and in reality it transgres^d these power??^ the trunsgrea- 
sion being veiled by what appears, on proper examination, to ba n mere 
pretence ivr disguise.** 

2. In order to determine the true nature oE a legislation inipcacljed 

COlourahte,— 

ro The Court must Iciok to the and not merely the forni 

oi the A ct. 

Where the la3.v-making authority is of a litnitciJ or quatided charflc-” 
icr it may he necessary to examine with some strictnesn the substance 
of the Icgi-slation for the pnrfK3ii.c of detmniniug w’hat is ft that the 
Lcsiftluture is really doing/* 

For the purpose of investigating the substance of an cnactmerit, tlie 
Court will examine two things—e-Hect of the legislation and 
fb) object fjT pnrpoaes of the AelJ* 

fffl On the other band, it f;hoa![J be clearly understood tliat tJic 
doctrine again&t mlourahle IcgislHLion has nothing to do with the 
UU^ilftTf nf the legislation; tl ii^ in eosence a cjnestlon of Tifrej or power 
of the Legistatare to enact the law^ m qaestion,** 


LI, Dtir^i?5h^^ar v, Sar CounciL 1954 AH. 728. 

12. Vmex^t .SiFigb V. Sfi7te p/ Bombay^ S.C. S40 {547}. 

15 , r!If ^U^^l V. Sialr Cf Btimr^ A, 1957 Pat. ^ 

T4. State Bihar v. Charaxflo. 1959 S.C. lOflC? 

15. C^wwnirfKUigii'ftlla v, f'lifou o/ /PErftii, (11957} ft.C;R.,930. 

18. C. C, .Vcrjflyaira Dea v Afate of Orism, A. 1954 5-C. 375 
! (1954) S.e.R. 1. 
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3. Ttiusp tilt Conit hsi t<£> exa^]i^ti tlie object ot the Ie;^lJiticin for 

iht iitirp&se nf aaccrmiiiiiijs; ihc ime ^:ha^^lcteT jRfi aubst*mce of tlte 
citattment and the etass of subject* of LegLalntEGH] to which it rcallv 
l>clongs Emd not for out tlic tuouves wbidi indnced the: Lcgislair 

tnte to csercise iis powtTsJ* If tbt l^c^itflaiTirc h competent to miiiee a 
p.irticabir law, motive^^ in ermetin^ it or the fact that it ^onld 

operate harshly on persons, is Irrelevant. 

4. To unravel a pbn of fraud on powers^ u may be necessary tn 
scrLitiniiie all ibo docuinems which help to ascertain the irntb. It may 
lUns be necassary to loolc into another Act to asccTtniti the pith and 
Jinljfilatice of the smpngtied 

5. The doctrine of coIoontbVe legislation lias no application whern^ 
the power* of a Ijegi&latttre are not fettered by any constitutiunal 
Itniitations* 

■ 246. (1) NottvitbiitaiidiTig any thing in ebuses (2) and {S), 

Parliament has exclusive power to mak-u 
Subject-matter of laws With respect to any q£ the matters 

madt by Parlift- enumerated in List I in the Seventh 
ii fkate*. Schedule (in this Constitution referred to 
as the '"Union List"^), 

{2] Notwithstanding anything in danse (3h Purliaiiieiit. 
aird, subject to clause (1)+ the IrOgislature of any State . , . . 
also^ have power to make laws with respect to any of the matters 
cminierated in List HI in the Seventh Schedule {in this Consti¬ 
tution referred to as the ""Concurrent List"*). 

(3) Subject to clauses (1) and (2), the Legislature of a 
State . . has cxclnsive power to make laws for such State or 
any part thereof with respect to any of the matters enumerated 
in JA^t n in the Seventh Schednk (in this Constitution referred 
lo as the '"State List^"). 

(4) Parliament has power to make law^s with respect to any 
matter for any part of the territory of India not inehidcd in a 

notwithstanding that such matter is a matter enumerated 
in the State List. 

Alt. 24 €t Diftributiou of Iv^istfetive pgiw^t^. 

Ttiis ArtieJe deah wilh the diHtributio]! of powers as 

bttwetn the Uiiirjn and E]>a Slare Legishnare?, w^ilh ri^fervnee to the 
differvut Lists id Ute 7th Sch. Hie gi&t ol the Article^ in sliort, i* tliat 
the Union rarliamfrist ha* fall and exclusive power to legislabc witli 
rei^pvet lo tnntters in Li*l I and has slio power lo Itgislate with resppect 


17. Kas:eiwam v, Andhra Pradesh TranipQrt Corpn., A, J959 S.C. 
30a (Jlfh; ATiUi? of I'^ f*. V, Moradhwaf^ A. 1^60 S.C. 796. 

IS. Siau of Bdwr V, Kamcshiear. SC.R. Sfi9 [g-fj). 

19. Krishna Sit^ar mit v. Uiikn of Jndk, A. 19W S,C. 1124 

]!ia. JSanA^rln} v. Stotr e/ Hyderabad, A, jfflXl S.C. S62, 

20. To its applEcadon to the Slnte of JayimiJi and Knshnisrp in artkie 
246, the words,, bmakets and fijiure«i ''K’otwithslandiag anytliiog in 
clatt?;vs (21 anti rss” ocmttmg in clatiw (IL and clauses (2), {3) nn’d (4) 
sliftll Isc funsttesl. 

21. Hie wordfli 'ftpeeified . , . Schedule* bavc been oqiitted by the 
Coaslitutiou (Seventh Amendment) Act, 1956. 
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to Iiinttters m Li?.t Hi. Tbt State LcgiAbtprc, on the aiher laos 

power to Seinslatc with respect to matters in List H, tfibiiu 
znatter^ in Li&ts I and Ui &Jiil iiai concurrent poi^cr with respect 

to mattery melttded in List IlL"* 


Diitribiitkou not retrsipective. 

The distribution of legislative powers laiude by the present article, 
rend with Hie Eutnes In the Legislative Lists in the Seveiitli Schedtile, 
i;s not retrospective" so ns to affect liie validity of hiwa in force at the 
coiuraenceinent of Llae Constitution. They wnll continiie to be in force 
bv virtue of Art. ^72^ naltl rcppcakd by the competent I^egislatiire, c^-ea 
H'lOtigli the Ut^isluture which enacted tJae pre-Constinilksn law would 
not have the power to le^slnte with FQspeei to the subject under the 
seheme of distriboticm of legislative powers under the Constitutioa.'^ 


ESeettf of a Law hemg idtrm vim. 

]. The legislative powers of the Lteglslatures of die Union and 
ilie States being limited by the j^mvisiDn^ relating to disiribution of 
powers and other niaudatcffv linntatioiis-^ iruposed fay difierent provi¬ 
sions of die Constituricint a Law passed withnut legislative competeuce 
is a nnlhiv ab and nothing can be done to cute that _taw.^ 

liven a sn^qnent ameadmenL of the Constilutlon cannot confer juris¬ 
diction upon the Legislature wicJi retrospective effect, so ns Lo validate 
that law.' . , * , , 

2, \Vliile in the case of eontraventiou of a fundaniental Tight* the 
impugned law is not wiped out from the stalute'book aU^cthcr but, 
ns n result of the declaration qf ita imeonstitntiQuaUty, it ceascfs to 
stand in tJ|c way of those who arc entitled tOi exercise the fundjiincntal 
right in question* (iee p. 27, nnif),—in the case of want oJ legis¬ 
lative coniiietence the Law La rendered a nnllity for waot of jurisdietTon. 

Tilt above view, as regards contraTeotiDu oE fundamental rights, 
ho* l;ccn departed froni by the majority of the Supreme Court f3 to 2> 
in the lecent caae of Deef Chand v. ^tate of U. P.,** wlieTe it lias been 
hiitd that while the view taken in BhikafV^ <aee p. 23, anit\ 

mav be correct as regards pre-Constltution Laww^ which cannoE foe said 
to "have been void ab miiiti for eontraventiou yf fundamentol rights 
ftiqce uo such rights were in existence when smeh law's were lOadep— 
the sitnalioD is obviously different aa regorda jb^^^f-Cons Him lion Laws 
which are void fnflip, fay reason of Art, 13 12} ^ in case they violate 
any of the rights ni-cltidvd in Part Ilf of the Constitniion. Art. 13 (2), 
according to tliLs view^ operates m a tiiuitation on tlie legislative coim- 
pciende of the Lcgislnlure concerned, in the same way as the Lists 
in fhe 7th Schr do; w'helher a person is a citizen or not may be 
relevant for rhe purpose of fn/orfCMFiit of a ftmdamcntal right hot 
it cannot hp used for the purpose of retaining on the statute bf^k 
an cid.ivlmvnt which was void ah cr for the purpo,^e ciE revivi¬ 
fying it by a eonstituticmal anieiidmcmt of the fuudameDtnl 

nghi in question. 


23- ^jibmaiaTcfycii v, Afrrt^lu^^a>r[h A. IWt F.C, 47 . 

23. SlMOjatiJrar v. (?/ M.P., A. I95t Nag. 53 {F.E.L 

24. Radhi Luf v, UdU, A. 1^7 Puiij, 90 132). 

25. .-Iidofflohhf Traasplrrt v. Stale &f /?a/ayMsaiij A. iSSfi Raj. 114 
fJlSl F.B. 

1, R. D. C. V. Uiifon o/ IndUi, A, mi S,C. C2S [013]. 

2, Cf. RAidynioncy v. StiiU a/ EtJnihoy, ItSS Boim. ISI {IS7). 

3, Fccitwtb v% .Sfflte a/ HvdrrabijJ, A, 1957 -A.F. 1033. 

4 BhtkaU V. Slate af 5f. P,. (195^1 2 S-C R. 5^9 

4a, Dief^ Citand i, SiaU- c/ U. A. 1959 S C, 649, 
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WhcthoT an ultra uim Law cub be truUijuteil by the competeut 
Legulktiurifr^ 

It would ^ppvnr from the Stipreme Court deci^ioTi m ^uiiJaMrarna'r 
V, State of A. P.p" Lliat it is eoiupelent for ^ Lc^slnture whidi is 

entitled to le^Liie with respect tq ji Bubjectp to validate^ with retro¬ 
spective effect a law (relntmg to that subject) passed hj another 
Le^slaturv whidi was not competent to m^c snrh kiw- 

Power of competent Lc^klntiije tn adopt law mailrr anolh^ 
Le^MlaUixic. 

1. A L^igislatiirei in eicrci&e of its le^islativ-e power wiili respect 

to its subject niay^ inste^id of enuttinit a irieaf^nre of its own, extend 

to its own territory a law made bv another Lieiri&Lnturc^ Thus* Parlin- 

Trent is (xnT:pctcnt to extend a Sow made by a Btite to n Union 

Temtory,* Similarly, ft is competent for u State Lei^istflturt lo adopt 
and iocorporote on Act made by another State I^^laturep relatiujf^ to 
n (Subject with respect to whieh it hns legistative power/ 

2. When a law is tlniff extended, it becomes an Act uf the ex¬ 
tending IjeKialniTire itself, by incorporation/ 

'NotwitKitandlng imything in ck, (3) and (3.)/ 

1, Tltese words lay dowra tlic principle of federal supremacy, 
thsit in case of inevitable conflict between Union and State of powes^ 
tJie Union powers as enuinmted in List I sball prevail over the State 
powers as cntitneriLled in Lists 11 and 111* and in case of overlapping 
between Lists 111 and Hf the former shall prevail/-'* 

2. Bnt the priTicipJc of federal supremacy laid domi in Art. 246 (1J[ 

of tile Con^ttlntion cannot be resorted to unless there is an ^^Irrecon¬ 
cilable^* conflict I^tween Entries in the Union ond State TJsts. In 
the case i>f a seeming conflict; between Rntries in the two Lists, tlie 
entries should be read together ^ withont giving a narrow ov restricted 
sen^e to either oI them, an attempt should be mode to see 

whclher the two Entries catttiot be recontiled so as to avoid a conflict 
of jurisdiction r Tt should be considered wiicther u fair Tcconcihalion 
cannot be cfl^tcd by giving to the lanijuage of the Union Legislative 
Liiit a menning which, if less wide than it might in another ccmfcKt 
bear* is yet one that can prqpcrlv he given to it and equally giving 
to ti]e langu^E^ the ^tate Legislative hht n meaning wbieh it ran 
prnperlv hear. The pioii-obiloiilc clause id .Art, 246 |1) shall operate 
only if such reCDucilialloii shonid prove impossihle-** Thirdly, uo 
question of conflict between two Lists will arise if the impogntd legiB- 
1stion, by the iipplication of the doctrine of "pith and substance' |see 
under Sch, A’^Il, nppL-ars td fall cxclnfiively under one LIfit, and 

ttie cncTCiAchinent upon another List b only incidental/ 

'With rcipeet to', 

lE is in view of this_ expression iliaE the doctrine of *pith and 
sohstance^ has been applied Iti the interpretatiun of the ItgiRtativc 


5. nSuaifnrnrnpijfer v. Stale -4. P., S.C.Er 1422 ff4SJK 

e. Mithau Lai V, StaU of Dethi. A. 1958 .S,C. 682 

7. Bhiidau v. Ssit, A. 19S!1 A.F- 337 

6. ^ubraFPinpptydu v. A. 1941 P.C. 47. 

9. Than^la V. HUnUPPinti .A. ISSg UTad, 403 

10. Siatf n/ BoPlihuy v. Ralfam. flflSll S.C,R. ilflSCKAl) C«C. ^ 
[Jill: G. fx. hi Council V. Prov., n/ Afadras, .A, 1945 E,C. 68- 
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pr.wers of tlie Lcjnstatiiit?5 midcr tiic Conalkntksis. ^^^acn a ^jnestiaa of 
Vfr« of ajiv eijflctiTiciit i* raised, it is to be seen wliedier, at 

the lemslntion as a whole ^ it can be sraEcl lo be a legialalioii 
frith respect to any oi the Entries in the List." Owm it ig held t^mi 
il docs, the |ci;islative power Conferred^ by that Entry will extend to 
djj £cw£:i;hify or jrifbfisfiJry inatitrs which may fairly^ and Tcasonab^y 
be said to be comprehended in that topic of legislatioii. 

[&ec» furttier, nnder the Seventh Schedule]. 

Q, l3]i : "For Aueli 

See ‘'Extent of Stale Legiitlalton" at p. ASl, mitc. 


C3, (4) Fower of Pneliamex*! in r^mrd to Union Teeritoriw. 

The effect of the present cladse to relieve Farlioment cl the 
hinitntioiis imposed upon its power by risv i2) and m, “ 

TerriEories arc coneemed. U is, accordingly, coinpEtcnt to make hiws 
with rcipect to subjects included In the State liist, to have application 
lo Union^emtortes.'* Accordtng to the Supreme Court, in the 
of this power. Parliament Ih not fettered In- {mythiuff in the Entries 
in the State List or anything following therefrom. 


247 Notwithsitflinliiig anything m this Chapter^ Farlia- 
_ ment mav bv law provide for the establisli- 

Power of Furli^ anv'additional courts for the better 

«f adniinistratioii of laws made by Parlianicnt 
certain odditional or of any esUtinf' laws witn ^ respect to a 
courts. matter enumerated in the Union List. 


“248. 0) Parliament has exclusive power to make any 

law with resptct to any matter not 
HesidiiAT^' ptwers enimierated in the Conciirrent List or 

at leRislaiUan. 

(2) Such power shall include the power of making any law 
imposing a tax not raenttoned in cither of those Lists. 


Ai^ 24Bi Rcwdupiry power of lt;|n8l*tioii. 

1. Notwdthstnndmg iht care with which the various Eniri^ 

in the three Lisls of ouf Coiwlituffcoft have becu fmmedH ihw may he 
some Icgislcilive or taxiiig power which do^ c^me ^<3der 
these Etitfte^r In ftucli ii case* It 1^ tlie l-moti FarliaiTieiit which shall 
tioVe power tn jcgislote with regord to such m?ittcr off la?«iticra, by 
virt HC of the presenl Article. Resort to this residual power i^hoald^ 
liowcver, be □ matter of 'luiit irefufre^»“only when aU the Eninas m the 
three LisLs arc tttpsolji^e!y Ttiis do^ not menu, howler, 

thnt in order to avoEd falHug hack upoo the residual the Ct>nrt 

n-ould be justtded m ^.tr&iuinj;? the lanppuge uny of the Entriea or to 
render Hie rr^ltlmtry Knlry .iltogether tneaninfftess."* 


11 , 

12 . 

13. 

14. 

15. 


5ahraoidiifyciiJt v, .Ifiiibffiii'JiPiyi A. l&ll F.C, 47. 

UiiiUd Prt>i4ppcc5 v. I^MI P.C. 

Cf MUkaa fjil V, of Pflhi. A. S.C. 6B2 

Not npplicchlc lo the Slate at jnttitliu emd Kn^hmir. 
prUfFi fai/l Tsx Offiett't. .f. tSSb A.P. US- 
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2. This Article appUea to tlic Union vis s vis tlie Stated. So fiir 
llie Unioa Terrilorit^i^ are Cuncertinl^ tile relevant pro^i^EOn 

Art, 246 (4}J" 

3, insittuices of laws pas^ Bndej- the reaidoary power may be 
Esientioned-i-tiie Hinmduil Pradcsli Assembly (CouiititniiDa & Ftocwl- 
ings) Validaticm Acij 1S5S." 


'“249. [1) Notwithstanding an^-thin^^ in the foregoing pro- 

%isions of this Chapter, if the Couacll of States has declared 
hy resolution supported by not less than 
two-thirds of the members present smd 
sooting that it is uecefisary or expedient 
in the natiopal interest that Parliament 
should tnahe with respect to any 

matter enumerated in the State List spud¬ 
ded in the resolution, it shall be lawful lor Parliament to make 
lat\^ for the whole or any part of the territory of India wdth 
respect to that matter while the resolution remains in force. 

(2) A resolution passed under clause (U shall remain iu 
force for such period not exceeding one year as may be specified 
therein: 


Rjwer of parlia,- 
meiit to legislate 
with respect to a 
matter in the Slate 
List ID the aatidnal 
in tenst. 


Provided that, if and so often as a r^lution approving the 
continuance in force of any such resolution is passed in the 
manner provided in clause (1), such resolution shall continue in 
force for a further period of one year from the date on ^vhich 
under this clause it w'Ould otherwise have ceased to be in force, 
f3} A law made by Parliaineut which Parliament would not 
but for the passing of a resolution under clause (1) have been 
competent to make shall, to the extent of the incompotency, 
cease to have, effect on the esrpiration of a period of six months 
after the resolution has ceased to be in force, except as respects 
things done or omitted to be done before the expiration of the 
said period. 


Art. 249: Fewer of FarlPtmtifit to logitUte wilb mp«ct to t, State 
iuhjeet. Lb thb 'BBtiOU«l iptmit*. 

The prwnt Artide of Our Coa&timtion empowers the Union Piirlia- 
mont to takfl ap for legislation by any maiitr which ^^peciaUv 
onnmeraled in List 11, w^lsenever the Connei] of States rtsolves, by h 2/1 
Jiinjority, that ^tich IcgisIbtiDn is 'ln:ccs^»^l^y or expeUieni la the tonal 
ini crest'. Ln other wordii, whenever any sndi resolmton is passed 
.'Vrt. 244 13) will cease t& be a fetter on the power uf t!it Union Parlla! 
meni, to the cxtejji tliot the rHolatioa goes^ Thi^^ power is to be 
di^libgniRhed from that conferred by Art. 250, for nuder the preseni 
Article no emergency is aecessary for the assumptiorn of the fitate 
power by mrjljinitut. National intercat* is wide esoDcb to «i™ onv 
matter wlitch bqa incidonoe over die Omiiitry as 0 wliole as ijistioimistied 
from ciny particular IPColity or section of the pffople,^* ^ 

Its. AfitlidH Lai V, Stoti of Delhi, A, 19^ S,C. 08? 

17. fadab V, n. p. (laitO S,cj. iTa * 

In' e'’* Tb the State of Jammn and Kdslilnir. 

19. Sec, foniiar, CJ. Vol. II, p. 281. 
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^“230, (1) Notnithstauding anything in this Chaptw, Par¬ 
liament shall, while a Proclatuation of 
Emexgeiicy is in op^ation. have to 

w ith Tf^spect ic imy make laws for the whole or any part of the 
matter in the State territory' of India with re^pEset to any of the 
List if a Prodmna- rpatters entimerated in the State List, 
tion of Etn€rgj:ni;:j' la A. law made by Parliament which 

in ppera ido, Parli ament \v*ould not but for the liSStic of 

a Proclamation of Emergency have been competent to make 
slialU tt> the extent of the inconipetency, cea^K? to have effect oil 
the expiration of a period of six months after the Proclamation 
ha-s ceased to operate, except ad respects things done or omitted 
to be done before the expiratiou of the said period ^ 

**251. Nothing in articles 249 and 250 shall restrict the 
power of the Ire^psiatnrc of a State to make any law ’ivhich 
, under this Constitution it has power to 
"made bl- provisTOTi of a law madfi 

ParlmmL-nt Under by tho LcgislatiiTC of a State is repugnant 
zirikki^ and 250 to any provision of a law made by Par- 
and bw6 made by liamcnt which Parltament has under either 
^ articles power to make, tlie law 

made by Parliament, w'hcther passed before 
or after the latv made by the Legislalure of tJie State, shall pre¬ 
vail, and the liiw made by the legislature of the State shall to 
the extent of the repugnancy, but so long only as the law made 
by Parliament con tin ties to have effect, be inoperative. 

252. (1) If it appears to the Legislatures of two or more 

States to be desirable that any of tho matters with respect to 
t Ti Avhich Parliament lias no power to make 

ni^TTo ^ provid^ in 

two nr nittFe Stntts articles 249 and 250 should be regulated tn 
In- can'^vnt and sdop- such States bv Parliament by law, and if 
tif-n o| sncti legislo- resolutions to that effect are passed by all 
State. ' Houses of the Legislatures of those 

States, it shall be lawful for Parliament to 
pass an Act for regulating that matter accordingly, and any Act 
so passed shall apply to such States and to any other State by 
which it is adopted afterivards by resolution passed in that be- 

20p In its jspplication to the State of Jfiininn and K.i^hTnkr in article 
250, for llic wHfnlpi "lo any tk the iiifilter.% enumerated in tlie State LisP\ 
lilt* words "alfto to matters eiiuinerated in tlic PnEon fihnll be 

RUlisdLutcck 

Zl. In It? applieaticin to the Suite of jaminn and Kii^hmir^ in article 
2SJ, for the words anrt fiRTirc!^* 'rnrticlKi Z49 and 250," the wnnl and 
hgntci^ '"article 25<K' slwll be sahstimtedt and the wonU "under tbi.s 
Crnistitntion" s^halt !» Qjniticd ; 43 mt. for the words ^'tinder cither of 
the said articles'", the viordsi under the said aTl:icle“^' shall he sabsri' 
tnted. 
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half by the Houie or, where there are two Hoitses, by each of 
the Houses of the Legislatiire of that State. 

(2) Any Act so passed by ParliaiDent may be amended or 
repealed by an Act of Parliament passed or adopted iii like 
manner but shall not^ as respects any State to which it applies , 
be ameaded or repealed by an Act of tbe Lcgislalare of that 
State. 

Art, Paw«r 4f FftrUitiaeCLl tor Stat»'conmit. 

1. There P:rc many subiectii in the State Lhi, e.g., public liealtli, 
ogTECtilture, forests, fi-shertM, wliicJi wuald requite conuncn legiiilatiou 
ior two or tCOfe States. So, ihi:^ .-\rticlc makeg it po^f;ib3e for Parliti- 
munt to make jauch laws reLatidg to Suitc subjects, as regard-s sneh 
Slates whose Legiilaturfis empower PuTliairicnl m thk tjebalf by re so- 
lutions;. 

2. Even after ibe eiugclineiit of an Act by rarliatncut under 
this Article, it is open to any of tiie otlier Slntes to adopt the Act for 
SDch State by mtrcly pfli^sing a resolution to ilut effect m its I^egis- 
hjtiire. Rut the operation of tiu? Act in such Stntf cannot In? frotti any 
<hLlc earlier than 'he date of tbe TcfiOlnticni pa.sscd in its Legislature 
adopting the Act,*^ 

=^253. Not withstanding any thing in the foregoing provi- 
j^ions of this Chapter, Parliament has po\cer to make any law 
for the whole or any part of the lerritoty 
Legislation for giv- India for implementing aiiv treaty. 

nctloiMl aRTrement^. agreement or miivention with ativ other 
country or countries or any dedsion made 
at any international conference, association or other body. 

ArL 2^34 Legklntian lor giviDg eGftet lo tnt«rnational ngTeemenU. 

Tlik Ariirle is in ceuformity with the cbiect declared by Art. (c), 
p, 20L Trcnty-ttlukillg, impleDienLing of Ireatius tic., U u .^ubjeci 

of I'nioti legislation. Tinder Aft 14, Lkt 1, pmL Hut h would have been 
difiBcuh ffjr the Cnion to implement it.^ nhligsilions under treadea or 
oiher intei-Eiatioaql iigrtcmenta if it wosre not able to legislate with res¬ 
pect to N/aie iubfircts in &n far us that lUfly be necessniy for that pur¬ 
pose. Hcncc^ this Article, by ih\t words 'notwidistniiEnn^ the foregoing 
prot-isinnsT empow'era tlic Union iWrlknicnt to invade LiRt II, in so far 
04 that may be necessrry for the porpofic of implementing the ticaly 
dhligations "nf India. 

^Nolwithitundiiig anything ih the Fureguing peeTiiion thU 

ChapterL 

Tfiese worda mean tlmt die distritmiion of legislutive powers Ntween 
tlie I'nion and States shall not restrirt the power of ParliTmeut to iimko 


S3. Ve*tkaiararttai\ \\ Coid roller of Kiln If Da^y, A. IfTjO Mnl. 
30* i}08\ 

24. In its apptientiem to Ihtr State of Janima and Kitshmir, to arlklc 
253, the following, proviiio sliall be added .— 

'Tfovided that after tlie commencenieut of the Cnnstituticju (Appli- 
ealian to Jammu aod Kdshniir) Order, I9S4, no decision ufTecting 
the di^ipofhilion of the Stale of Jainnui and Kashmir shall he 
made by the Oovcrmneitt cif India witbeut tlic consent of the 
(^verutllen t of that State, 
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under Art. 2S3j in ntber vrardit PxirtJ^nient be competent to 

legislate on inclndcd in Ijlst II, in so fur as ihe iiaiue may be 

necessary for tJie impleincntatlon of treatiet, or ajijreeHicnts. Eni otber 
provision^i of eJic ConstatntlOUp sudl uA the Fnrulamental Rights, CsniiOL 
be viokted in making sucli luws.“ 

^254. fi) If any provision of a law made by the Lugis- 
latuje of a State is repugnant to any promsion of a law made 


lucoasistency be¬ 
tween lavrs madt by 
Pnrliameii E and Inw's 
tnade by tbe Legisla^ 
tares of States. 


by Parliaiiiimt w^hjch Parlimient is com¬ 
petent to enact, or to any provision of any 
existing law with respect to one of the 
matters etiumerated in the Concurrent List, 
tbetip subject to the provisions of clause (2), 
the law made by Parli ament p whether 
passed before or after the law made by the Legislattue of such 
StatCj Dip as the case may be, the existing law, shall prevail 
and the law made by the Legislature of the State shall, to the 
extent of the rcpugiiaticyp be void, 

(2) Where a law made by the Legislature of a State® , , . . 
with respect to one of the matters enumerated in the Coucurrent 
Li^t contains any provision repugnant to the previsions of an 
earlier law made by Parliaiiicnt or an existing law with resiK-'ct 
to that mat ter p then^ the lau’ so made by the Legislature of 
^iuch State shallp if it lias been reseiwed for the consideration 
■of the President and lias received liis assent, prevail in that 
State : 

Provided that nothing in this clause shall prevent Parlia¬ 
ment from enacting at any time any law w'ith respect to the 
same matter including a law addiiig to, amending, varying or 
repealing the latv so made by the Legislature of the State. 

Scope of Alt. 254. 

CL ilj down a general mk. CL (?) is an exception to CL (U 
and the Proviso t[Uiiltfie5 that exccpticrti." 

CL { 1 ) : Union l&w In pewail where Stnte law repugnant lo it. 

The qnestian of repugnancy nnses in connection with the e^ebjeErt^i 
cimauerated hi the Concurreiit Li&t^-^ (Li-st JU of tlit 7tb Sdi.) us 


2^r 4ikh V. Siatc of PwMiafe, A, I^nj. 309 1-121 i rrei^rfied 

on other peiiit.^i, by of Punfab v, Sin^n, A. 19^^ S.C. 664]. 

i In it^ upphcahon to the State of Jammu and Kashniir, in 
article the words, bruchets Rnd figure "or m any provision of an 
c^tisitng Jaw with respect to otte of the matterFi entuneraled in the 
Cottvnrreiit Li^it, then, siibit:ct to the pmviijiionR^ <af claujut [2\" and the 
words -or 05 the Kic Jti.iv be, the txkLing Uvr" occumriE in clnuw (1) 
and the whole of elami? (2)1 -^IleiII be oinittcd 

2. The \vord.5 'spetified . . . Schedule' liatc been oinitted bv the 
CountittrtTDn (Seventh Amendment) Act, 1956. 

3. CftcT^id v. Siate of V P,, J 95 fl -S^S. 

4. Raj v. Ada Rakha^ A. J&47 7?; Za^ertluii v, Siaie 

Bombay pUflSS) I S,C.R. 79&: ri9a?-V) 2 C.C 523 (52t5^ 
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regard-^ whwh botli th^ t^nloa the Stale Lcj-fslalms have con- 
carrent powers, so thnt the qnesiwD of conflict between laws made bv 
botli Lo^islatiirTes relating bo the same gnbject necessarily arises^ 

Cl. il) says that if a State law Ttlalin^ to a ’Coiicurrcnl: 
ts ^ftpo^gnant' to n Cnioii law relating to the subject, tben^ whctlier iht 
Unnra law ifi prior or later in time, ibe Union law will prei^t an>l 
tfic ^Lite law shall, to the extent of stich repugnancy, be void. 

The following points shonld be noted in this cnnaectioai t 

1, The Binte law do« not become void as fooh rs the Utiiou 
Parliament legislates with respect lo the same subject. There Ls notliing 
to prevent the State I^HEgi^lntnrt to legislate with respect to a Concur¬ 
rent subject merely because there is a Union law relating to the same 
subject, .Art. 254 O) is attracted only if tile State liiw Ls '^rc^agiiaur lo 
the t-ntou Act^* whtdh means that tlie two cannDt sLind together." The 
doctrine of 'occupied field' has no applicatkoi in the ioterpretatioii of 
the present article/ 

2, Tliere is no qneistion of applying 254. unless the State 

IS, in Its 'pith and substance^ a Liw relating to the Concurrent List, 
If It is coverwl by an Hntry in Uic SLaLe Iriat, hot only laacbes ihe 
ConenTTent List meidentally, there is no application of A^. 2S4.* 


/JlNjfrattonJ, 

(f) The Ifadras Prohibition Act is both in form and sqlisLance a bw 
relating la irjio^icating Hquors, fanidg within Hntrv 31 of the Provindal 
List of the Govcriimcnt of India Act, ms. The pie.sninptioiis in &. 4 m 
are not prcbuniptions which are to be nai^d in the trial of all crimitial 
cases, as those enacted in the Evidence Act, Thev ore to be rat^l 
only in tlte trial of offtncea under 4 (l) of the A^t, Thev are iheVe- 
fore purely pedlary to the exercise of the legislative jviwer in tt^-pcct 
of KtitT;!.- dl in List 11. So ntsOp the provisions relating to search^ fiemms 
and arrest in 55 . 2fi to 32 ore only with reference to oHence^s cojumittetl 
or suspected to have been committed under the Act. They liave na ope¬ 
ration generally or to oiiencefi which fall ontgide the Act and are there- 
fpTO ancillary' lo tJie legUlation. The ^^fadras Prohibhton Act is thus in 
Its ennrety n law withm the oKclusivc mmpcletice nf the ProviaciaT 
LcgTslatnrCj and the question of repugii^^^y under s. 107 fiy doe^ pot 
arise," The provi-sions in questicin do not retslc to the Concurrent 
jKvwer rehifing to Kvideticc and Criminal Procedure." 

m A State law rebting lo saUt tax under Etilrv M of List IT h out 
invalid on the niere ground that the deGnitjon of in the ^tatc Art 

is ill conflict with tJae definition of that word in the Sale of \ct 

IftSO. No question of ^repngn.ancy' arises in lUia case because the State 
law is u Inw not relaFing to '^ale of goods' fPntn^ 7 of Li-H Tin bat u 
law relaring to 'tci^ oo the sale of goods' which is a matter within the 
exclu^^ive compel e litre of the State Legislatnre tinder Patrv 54 of List II 
Tlie only question that can arise with reference to inch n Ltw is 
w'hetlier St in within the purview of that entry/* 

2. The onus of showing the 'repugrtancr' and the extent ttiereof is 
on ibe p«rty whn attacks the validity of the Stale law," 


5. 

«. 

7. 

5. 

6. 
in. 

IL 




La^riirrarawn v. Ftov. of Fihof, a, la^O 
^at'erhhal V. .^tatc a/ Bombay, A. 1954 xS.C, 752 
-^Ayenwafeant v. A. F.C. 74 fsjt 

M&Xh Raj V, AUa Itabhld. A, in47 F.C, 72. 

Krijrlom V. 5itart^ of .^fadras, A. 1957 R.C. 2S7 tJoji 

0 / ^^^ldn^s V. Dunkerlcy, .4, 1^5 S.C, 56o i575\ 
Ttka Ramft V, JiiaU of V. F,. [1^ S!,C,R 393. 
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u g nan c ^'4 

^ 'rcpugnajit’ \n any of ibe foltowLEig ways— 
(ij- TAtica tiiere is direct ctanMict tilt twq prov3siou-=: Tliis 

nsay iiappeii— 

(a) Wlierc one cannot be obeyed without disobeying tlie otIitE. 
Twq enactiiietits may also ix jncoiubitent iltiiougli obedieitN-c 
to eacli ot thcTn may be pd^iblc WEtiiout disobeying^ the other, Sulntcs 
do more than impose duties; they may\ for mstancej confer righis; aud 
one statute is iueoiisistcnt with anoLher when it takes cu^ay a righi con¬ 
ferred by the other even though the right be one which might be 
or abandonCii witbomt disobeying the staluie wliicli confecred 
the In other words* repngn^cy is not eonSited only, to the 

case where there is a direct condict between two LregLsIuCures e.g, 
wLere tlie one says 'do' what tlie other says *don't^ It may also an?^ 
wberc both laws operate in I he same held and the two canEiat possibly 
stnud E^ether, e.g., where both prescribe pnmsbmcnt for the Kiine 
olfeiice but the pnuishinent diETers in degree or fciod or in the prrxedare 
prescribed, m all such nsaes, the law' made by Parhamtnt shu3i prevnJl 
over a State law% under Art. 2Si t2i. The nrfntinl^ nf implied rtpea! 

purposes of 

m Thongh there luay not Lw any direct couEict between the Uuiun 
and the State legislatioa* where it is evident that the Union Parlianicnt 
intended it.^ legisiatiou to be a complete and exhaustive code re[at]ng 
to the subject, it slmll be taben tliat the Union law has ri^placed ^LiiZ 
legislation relating to the subject, 

But if the Union law itself permits cm- recognisefi other laws re--iLrict- 
ing or unaUfyillg the general provision made jn it, the special prnvhioEis 
of such State local law cannot be said to be repugnant to tlic UiiiOEi 
kwr," for ittstance, wliere the Ceutnil Act applies only where there in 
^1113 local law^ to the conttftry'.” 

fiff) No (fnestion of repugnancy arises uniess die Liw matlc by 
Parluiment and the law made by the .Stale LegisEaiure occupy tlie same 
fietd.” If they deal with separate and distinct matters though oF q 
cognate and allied character* repugnancy does not anse.'^ 

71hi5lralfoii. 


may be applied to determine repognancy for ^e 
Art. 254 12}.'^ 


V-r^‘ Sngarwne fRcmlottOU of Sdpplv aod Pnrqhctsti Art 
)j!i 3 proviJerl for .1 "Mtional di^tribuiion ct stigimiine to fartuiics., for 

f fudastri^ riieveiopincnt ond Re^lctiott) Act LXV 

or i^^ncHon '*< T* .'“diistry tiigaMd in the innnard^nni 

or prOdnetjOQ of jis Oite of tlie indldStrien tlie Control of tlie Union 

^ntpfi 'werted s. 19G in the Act eTiipoucri;ii{ 

GovEmnieui to make orders for regulating the snotilv nnTl 
di:»tri^ci<(i] of "any nrtigle nr elnw of nrtttJes telatablJ *to any s^cthred 
iRdnstry , nr.d the expression w.is esplaiaed as including ^rticfti 

12. V. Radiinjlliiiyernt, A. ISSS Pat, 14 (22l 

CC Sontbay, (1055) 1 S,C.R. 799; .)9f24> 

H Afe-rft Re/ v. Jlfa Reftlie, ri94;> +5 C.W.M, (R r 1 fit cfnfv 
of R. R. V. itfei'ddAu'd/. A, tS6ft S.C, T96 iSOO). * ■ -J 

15. ffamM v. .ireilt, A. ISSfi Uyd. 10 (f?). 

16. Deep Ckdv4 v, Jiefr of tf. 'P,. A, 1959 S C 649 

17. Tiko Reni/r v, SfoU of U, P„ (I9f6i S.C-R. 383’ 
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or c]a» uf Bj-LL4:jt:f^ iiiipurin] iato India whicli is of tlie ^uxoj^ iuitur« or 
dtsctiption afi tht ttiticJe or c| 4 ->^ of Brticle& oiann/acfui'c'd or produced 
in 4.]-^ scheduled itiduim’^*. 

The qiifcSitkja mis whetfier the C. r, Aol of hecsjae repagnant 
io the {Jcuiral Acl a/icr ihe amendnieac of Ucid, iliat the ^xpresn 
fsioa 'iurtitScs rehitable to a ^fubltiled indmstr>'' comprised oflly ihot^ 
finiifted pTGdueH whidl were af tlie Kittle nainre or descripciDii 
Bo tljc artide or class of articles maaufaetDred qr prodyccc] in ihtr 
schedaied industry and did ntfl comprise the nne maieriah for 

hidi^s^rv. Henetj, the field of sugarcane u-aa wfft covered by 
the Central Act, nniended in and ihe legislative powers of the 

Suite Ltgii^lattire in re|rard to ;^ogatcafle was not affccied hv it in anv 
manner whatever and thatj arcordingly. there was no repugnanev at 
atL between tlle Central Act und the impugned Stale AcL" 

5, Where the two Acts pncficnbe t\sa diHereTit revising aalJioritiefi 
btrt It is possible for them iq co-eiist, ihcre is no repugnanev,”*^" 
Similarly, there is no repugnance where the State law' presiiibt:?: 

distjualificatioi]^^ or addltloual rules of evidence,'* provided 
the Ci^utral Ael was not intended to be c^^hanslive. 

[fv) The repttguancy which is allcfgcd must ejdst in /uef ,md noi 
depend merely on a This is illust rated by ihe observatioius 

of Bhagwati J. in Tlteii Rumji y. St Oft Of U. 

'^Even ub^i^uiniTig that i^ngarcaue was an article or clnss of ankles 
relntabk to the indusiry within the ntifaning of sccioin 18-G of 

Act LXV of it is to be noted that no order was issu^ bv the 

Central Government In exercise of ihe powers vested in it under thai 
KCllon and no quest kn of repngnaney could ever arise because^ as has 
biien noted above, repugiiii iicy must exist in fact and not depend nierely 
on a possibility. The possibility of nn order uiiLlcr section J8-G being 
issued by the Centml Government would not he enough. The existence 
of such an order would lie the essential prerequisite licfore any repng- 
nallcy could ever arise. 

(v\ Wheu a question qf repugnanev arises under Art, 25+, e?crv 
elforfc should made to rreonctle the two enactments and to constrttV 
thtm so ail to avoid tlscsr hdng repugunrit to each other and care should 
tje laheti to see whether the two reolly operate fn dillerent field*- 
without encroachioent.** 

'fhcrc is no repugiinucy unless the two Acts ore wholly ioconipatible 
with each other or the two together would lead to absurd rvsuUs.^^ 

‘Llw imade by the Legiilatuve of m. 

1. The above words iTi both cl^. {\) and f2) oI Art, 254 refer to 
l^oal-Cfiinstitution laws mode by a Slate Legistature, and, that^ accord¬ 
ingly, neither danse has any application to pre-Constitution Provinciul 
law.s."" 

2. Fnini the abovti it has lieen cooclnded by the ?^Iad1iya Bharat 
High Court ^ that the Madhya Bharat .\et of I9i9 could not ^ repealed 
<ir (js'erricldcn hy the Central Act 4a of 1950 w'blcli extended the 
Industrial “Disputes Act, 1947 to the State of B,* 


IS. Tika Riimfi v. Stale of ?r. P., {imi S.C.R. m. 

10. dmfiaia S. T. C<Mfp, SodAiy v- ^^oie of Pun/aft^ a. 1^9 Pnni. 
I' .15. 

SO. C. iCr s. V. S. T. A. Tribiimil, a. 1958 Xer. 19. 
BraiPiadalliapi v. Cochin Dirtiartt'Oppi Bd., A. 1^^ T,cy 19. 

In re Krishna, -A. 1954 Mad- ^93. 

ShyatYiakoni v, Rambhafan^ ri939) F.C,R. l^ {2iT\ 

Om Prnkash V, f}9bl\ S.C.R. 423: A. 19S7 ftC 

Cahex V, Director, A, i960 Cah 219 [222^ ’ ^ ' 

Jonardan v. JiN.^ippndi 0 i]d .’Vb'iJs, A. 19^ M.B, 199 1204|. 


21 . 

22 . 

23. 

24. 

25. 
h 
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nii& decision/ liowever, rnm counter to that of the Supreme Court 
m Zaver^hai w State of BomtfayJ where the Court held that Art. ^ ^ 
IW7 of the Bombay tdegislatuie waa hupliedly repealed by the Ussen- 
tial SuppHi:* [Temporary Powers) Amendment Act (LtL of iSoOl 
enacted by Parliament. 

In view of the Supreme Conct dedsioa/ the view taken in the 
Madhya Bb.iraE caac* &-mnot be accepted as sound, *hit High Court* 
it is subtnitted, overlooked the provisions of a, 107 o£ the Covemmeut 
of India Act, 1^, which have been relied upon by the Supreme Court. 
The IhnovinciaS law, when it was enacted p was subject to &. 107 [1) of 
the Government of India Act, 19i&p which provided that a federal law 
pasiied even subsequently, relating to the siame mattetp would prevalL 
The repeal of the Goverument of India Act by Art. 3SS could not re¬ 
lease the ITovindal Lcgiz^latare from that disabilitv* with Vetrospective 
eheet. 

3. But the operatioc of s, 107 of the Gotcmmeiit of India .Act, 
IftSa waSp according to two of the Judges in SubraUmmiyam v. 
AfUill u5u'u pu-P, contjned to Central .Acta tnade itfier the commiiinc-ement 
of the Oovenniicnr of India Act, 1^, so that d the Central Act was 
passed prior to 1-4-37, it could not hit a Provincial law on the ground 
of repnguaucT.*^ 

*1. It shonld be iiotcdp in this connection^ that the werdi 'Provin- 
cial Jaw' in &. 107(1) of the Govemment Act, 10315, meant a Saw made 
by a provindfll LegisLflTure constituted under that Actp that is to fiav, 
n Proi'incial law enacted after 1-4-37/ 

mado by PaeliamenC. 

It menus a post-Constitutiou Central law. 

'Whieb PlbrliaiUeUt ii competent to euaet . , 

I, Cl. (1) speaks of a State law being repugfMut lo (a) a taw made 
by 44 Parliament or (h) an existing law. A controversy hsa arisen 
whether the succeeding words "with respect to one of the matters 
enunierated in the CDncurrcnt List" govern botb (n) aud (b) or [bj 
slone^ 

(AJ It bas been suggested* that the repngimncy between a State 
Inw and n law’ made by Parliament may take place outside the Con- 
c^urreiit splicre because Parliament is competeat to enact law w-ith res¬ 
pect to subjects included tn List 111 as well as List f. According to 
ibis viewp. art, 254 (1]! shall apply to mnke n Union law made under 
List I prevail il a State law made under List Hr is repugnant to it. 

|ia) 'fhe above view is not acceptable for reasons more than one— 

iff As explained Ot p. 29<l of Vol, 2p Third ^itfon, of the 
Author'e Cffwi PuCM —the quesiion of 'Tepngnancy’ arises only when 

both Legislatures arc competent to legislate in the same field/ Hencep 
art. 2o4 (I) cen possibly apply only when both the Union and the 


2. /iinarrfnn V. HukltmcUatid MUh, A. 1056 3lI,B. IM <3^, 

A Zaverbiiiii V. State of Bombay, | S,c.R. 79!? [sec p. ^88, 

post}. 

4. .Sli brail man vciPi v. Multus^ami, A 1941 F.C. 47 [Snlaiitian & 
Varadaehaaar JJ.]. 

4a. V~ Director, A. 1960 Col. 219. 

5- Hamachondro v. Di. Board. A. 1951 Orissa 1 (fi). 

6. A.r.R. Commentaries on the CcnsttlutJon of India, Vol. 3* 
Kote 12 to art. 354, reU'lllg nn obAcrA'atious in .SaiJ^^ZEind v, AmOn. 
A. im I'al, 55. 
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State Laws relate tg a iiubject ^pecifieii in ttw CDncmrem List, and 
they occupv tli« sanat field/ 

li "U now seitlod iJiim whenever iLe vdidiiy of a law is 

chaUeeged whether qn Ulc groiand that ll ia ailfa v/rej ut Eepugnant 
to P twi^naunnl law, the first thing tLiat the Court has to cb is to 

apply the docLTiDC tif ^pitJi and snbstHJieE' and to detemiijM to whicji 

irniry m the Legial&tlvc l^tals the impn^etl law lelaiea, in ita pith 
Bud substaiicc*"\ Thus, if a State law js iound to relate to a "State 
eubjeet^ no question o( re^wgMajire to any Unkra law can possibly 
Arise, bemnsc^ the State L^i^slatuie has exclusive jtiiisdktion to 
enact the law, and it will preii'ftil even if Ihert is any conJlict between 
any of its provisions and those of u Union law rdating either to 
List 1 or List '^he same principle will sppty if a law made 

b^- p SLate Iregislature under List lU confiicts with provision 

of a Union law relating to List J. 

Of course^ in iflterprerLng die ambit of the Entries In the diHereut 
Lists one has to remember the ctauHts in art. 24fi\ But 

that is a difiereni matter. 

(hi) The words "subject to tlie provisions of clause (21"^ in ct. (I) 
suggest that its scope is oioejctensive witli d. (2ip the latter being 
only an exception to the general rale cnundated in c\. Tl)/^ 

Tins viewp expressed iu Sir v. and iVarayaFKi- 

ardFtif V. Inip^€^lor oi and relied upon by tlie Author aC p. 29fi 

of Vol. 2 of the TEnrd Edition of his CammeotaryH now finds support 
irom the ohservations of Snbba Rao J. iti Deep Chand v, Shiftf o/ 
U\P^ ^ . 

Article 2S4 (1) lays down a general rule. Clau^ (2) is ou ex¬ 
ception to that Artktr and the proviso qaalifies the exception. If 
there is repugnanGy ffctweeii the law nmefe by the State and that 
nusde by porEjhificat a?ffh rciptel fa one a/ fbr inaEters cuamrraled 
hp iiir CpHcvrrffii Lf^L the law made by Parliament shall prevail to 
the extent of ilie repaguancy nJid the law made by the State shalL 
to tlie extent of such repuguatiGy, Iw void. Under cL (2L if the Legis¬ 
lature of a Stale makes a provtJiinn repugutint to the _ pravUion* of 
the taw ttiacle by Parhameut, it would prevail if the legSslatioti of the 
State received the o?t?cnt of the Presiclciit. Even in such a rnstp 
Parlianieut may subsequently cither amend, vary or vepea] the law' 
made by the Legislature of a State/ 


*£xlitxng lawL 

It hits been held that in view of the ilcfLniiimi in Art. 366 {l>p 
^existing law' in the present Article cannot l>e rcfitricle<.t to refer to 
Central laws OTity^ bpt would ol!jo_ include Provincial laws exisiting nt 
the commcnceuient d the Con.stitntion, relating to auhjects now 
included in the Concurrent List/*-"* Hence, if a Slate law relating 


7, tiha V, State u; U.P., (1536) S.C-R, 393. 

8. Deep Chaud v. State of U-P.. A. 1959 S.C, 648 

&, ^arffb^iai v. State of Rambay, L S.C.R. 79& {807). 

10. Kri$}tna v. State of .^ifadroj, A, |g57 S.C. 

IL GoveTnar-Generat v. Prov. cf Mudnar, A. l^«i p^c. 9S; Ja re 
C.P- S: Bcrar TaSUtiDu Act, A. 1939 1. 

12, Bir filJtram V. Tcfaz2al, A. 1942 CaL ^87. 

13- iVarayaFio™afnf v. JfiJjflfCEor of Polke^ A, 1949 ^fad. 307- 

14. ;i] rr -1 dEhakJhPFiL A. 1941 Mad, 533 F.B. 

15. A''aitihoadipf/:'ad v. C. D. Board, A, 19^ T,C. iO 123), 

18. This iHow gets sapport from the obfiervationi^ in PreFii ,ViilJi y. 
State of L ^ ^ ^ A 1959 S.C. 749 i7m. 
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to 0 Concurrent subject la repngnant to an Misting Provincial la-w, 
tbe State law must be void unless it is made in accorda-nce with the 
provi^iuiij^ d£ Art. 254 

Effect of TepusaBBCf. ^ 

The Patna tti^h Conrt‘* has intErpreied tEie word 'void* in the 
sense of 'Inoperative’, This interpretatiun rests on the view that 
Art, 254 (Hi does not lake awa^ the power of Hie State Legislative to 
legislate with respect to a Babjeci in the Concamcnt Listj but Eimply 
invaliiifltes the \itvt tn so far ns it is 'repugnant" to a Central law re¬ 
lating to ihe same snhjcct^ Henee^ when the repugnancy arises, the 
Stale law remains in abeyance hut, if at any subsequent tintCp the 
repugnancy is re moved for any reason (sayi the repeal or expiry of 
the Central Act)^ the Stale law h revived.“■ 

The Biliar Sflit'a Amendment Act, l^ft was tcpugnuul to the Mica 
Control Drderp 1940p made under the Ilcfence of Iculiii Act. The De¬ 
fence of India Act Mptred on 1-11-46 but was replaced by the Essen¬ 
tial Supplies Act, 1916, whsch^ however, ciuiie tn an end on 39- 
amJ from that date, mica ceased to be an 'esBcntial comtncld^ty^ Tlie 
paramount legislation having thus been removed, hel4, the Bihar 
Mica Arnetidmeiit Act, 1^9 was revived with effect frcun 

^o the extent of IIh repugnxucy^ 

When a State Act ii repugnant to a Central Inw within the 
meatiing of this clause, wlmt becomes void is not the entire Acrt hut 
only in 50 far bb it is repugnant to the Ceatrai Act (subject to the 
doctrine of 'scvernhiliiy^ b£{ow)^* Thus* in a case where they occupy 
the same field, the identity of the field may relate to the pith and 
substance of the subiert-miitcr and also the period of its operation. 
AAlLeii both coiiicidc. She repugnancy is complete and the wnoU Act 
becomes void. On the other hnndp the operation of the Union law may 
be entirely prorpeflfnc Icavnng the State Liw to be effective in regard 
to things already donc^ e.g^j £s. 68C-6SE of the Jtfotor A'^ehicles Act, 
1939, inserted by .Act lOd of 19^. IJenct, though Qie U. P.p Transport 
Ser\'Ece fDevclnpnietit) Act, 1959 is repugnant to the .Amendment Act 
made by Pari Lament the schemes framed under fhc U, P. Act prior 
to the com mg into force of the Union Act remain unaffected,*^ 

Doebnno of SeTernbUity+ 

1. The words 'sliall bt void* are to be read subject to the dextrine 
of stvcTabilkv, afi nnder An. 13 [see pp. 23-3, awti?]. The doctrine of 
sevetnbiliti- fin.i been claliorp.lelv restated by the Supreme Court in 
R.M D C. v. Union of fndta” thus— 

(i> In determining whether the valid pcirts_ of statute are separ- 
obTe from the invalid parts thereofp it is the inteiition of the legisla¬ 
ture thill is the deEermining liictnr. The test to bt opplied is whether 
the legislflfore would have enacted the valid pAlt if it had known that 
the reat of the stainte w'os invalid. 

If the ^‘rtlid and invalid provisiotts are so iuMlricubly mixed 
tip thnL they rptnnot be 'ieparated from one another, then the invulidily 
of S' porHon must rrsnTf in the invalidity of Ihc .Act in its entirety. 
CJn the olher hand, if they nre 40 distinct and separate that after 


17. jVomftoodffJ^ad v. C. D. JlMfd, A. 1956 T.C. TO 1231. 

18. ShrfkctU V. State af Biksr, A. 1958 Pat. 496 fSOff), 

19. Dcef> Chand v. Slate of U, P. A. 1939 S.C- 649. 

M, V. Union of India, A. 1957 S.C. «3S. 
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striking trtil wliai is Invalid^ what remains is in itself a Lomplete code 
independent q£ the rest, then ft wiD be upheld iiotwitltslan^Hng tkut 
the rest has becoiue tmejiforccabk, 

(fii) Even when the |nt>visk>ns whicli are valid are distiuci ami 
separate from those whicli :irc mvalirh if they aU f^rm part of a 
Acheinc \^hidi is Luteiided ip be Operative ns a wljoie. then also the 
invalidity of a part will re^«olt hi the failure of tJie whole, 

[ft?) ' LikewUCi when the valid nnd invalid part^ of a siatUEe are 
independent and do not form part af a ^eheme but whai is left after 
the luviilid portian is %a thin and tmiwrated as to be in Fub- 
stance diherent from what it was when it emerged out of the legiub- 
ture, then aba it ivHl be rejected in its enirtety. 

(T?) The separability o| tbe valid and invalid provisions of a 
sifitttie does not depend on whether the law is enacted in the winie 
section or different s:ections: it is not the fomip hut the substance of 
the mailer tli^t Is material and iliat has to be ascertained on 
e:(orninatidn of the Act as a whole and of the setting of the relevant 
provisions therein. 

{vi} tf after the invalid portion is capnnged from the statute 
what remains cannot be enforced without making alterultons and 
modihnitbns therein, then the whole of it must be struct dowm as 
void, as otherwise it Wilt ampunt to judicial le^slntion. 

(vfO In detenuintng the legislative Intent on the question of 
separability, it wdll be legitimate to loike into account the history of 
the legislation, i^ object^ the title and the preamble to 

2. The principle is □pp!icub]e where^ ihongfi an ennrtmcnt as a 
whole is within the le.glslative competence of a Legiskiture, particular 
provkstouE of the enoctmEnt go outside the scope of the legifilativc 
Entry under which the Legislature enBcted the Taw.^'= 

Doetrinc of serenbilitj u appli^ to « tusiinig hiw. 

1. Where an assessment is not for an entire snm, bnt for separate 
f^nmsH each being earmarked to a separate assessohje itetiip a Court 
1*00 sever the sums and ent out one or more along with the feuni 
altribated to it fas unlawful), while nffirming tlie te?iidne.*= 

But vh-here the assessment conjiiistii of the single nndividod sum in 
re^ipert of the totalltv of property treated b$. assessable, and when 
one component part (not admiii^iktle as nilii#ftsf5^1 is ivtt any view 
not assesKible and wrongly inclnded, the assessment la wholly' brid.’^ 
2r The nbove principle is lalso applicable w^hen the OonstUUtrona- 
litv of a taxing law h inif[cacbcd.“ and severability in this context 
would inclade the separaltility in the enfoTEement of the lix."" 

lUtiSlraUims. 

Art. {?) m! tbe Conslitution (as it stood before the amendment 
of 1^) which exempted sales In conrse of inter-State trade made no 
distinction between modes oF irafisport by which the goods were des¬ 
pat ched. Dnt r, 5 (2) ii} of the Rules framed under the Ikmibay Sales 
Tax Act, 1^152 prordded that in order to claim tlie above exemptiort, 
she goods inuF-t he despatched by specific modes of transport, Fuclt 
SIS railway, JfcM, that r. 5 ^2J fO was tfflm vfrC 5 bat it was peverablc 
from the rest of the rules which imposed the tax and Hint it wns pos- 
Rihlc for the State lo separate nt the aisessnierit fhe receipts derived 
ftom the sales which were exempted by the Cojistittition from taxation 


21. Cf. Pabefn v. Tcndolhur, a. 1958 SC. F3S. 

22. EeworJf & E^hifr v. Dlifrlft, (1953) A.C. 7afi 

23L Afnlr f}f Bm-kEhay v, t^Mired Afofor^, f 19531 S.C.R |0R0 - 

1953 SvC. loss, . 1 . 
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aad ta enforce the law vtfjjh Tespect l& the eoiibtitiitioimny t^ble 

subjects," , ^ -1 I 

3. \^Ticre nn Assesstnent consists of a stuRk nndiviaetl suin m 
respect of the pre-Coiistitnlion tis welj as iiost-ConstkiiticKi pertodsi 
and the post-Consiitnticiti assessment Is invalid for contraTcntieii ot 
Alt. the entire nssesatuent ninsi CaiL*^ 

O. (2J = Validation hf Pteiident'# aaieiit, 

t. To the gfncral role laid down in cl- <!)♦ cl. (2) engrafts an 
excepticKn, that if the President assents to a Slate law which 

has been resen'ed for his- cansideration lArt. 21M).i, k will prevail not- 
witliECatiding its repugnancT.' to aji wrlier law o£ the ^nioti." This 
exception p again^ is to be read snbjcci to the Proviso. 

2r Bnt the Prcfiidertt's assent to an .Amending Act cannot enre the 
renwgnoiicv of the principal 

3, In 'the case of an Ordinance made by a (jrovcrnorp the tepntf- 
iianc^'' within the meaning of Art. 254(3) would be enred if 
nsBEie had been promulgated in pursuance of *in5trucUotifi from the 
Preiideiil [Ptovt^o to Art, 21.1(3), flttle]- ruhetwisep the Ordinance will 
he invalid.^ 

Somfl JustAJicea of St*t* Mia vnlidhted hy Pteriidcnt'a MMt uFtdfrr 
Art, 2^4 {2). 

ffl The Bihar Bindn Religious Troists Act, 195T.* 

[ii] Sii. 27-23 of the Orissa Estate iAbidiEion Act, 1952,—notuilTi- 
standfng repngiiaiicv fo 23 of the Laiid Arfiuisition. Act^ 189-11 or 
ss„ 3D (2) and 28 <3) nf the same Act—notwithstanding lepngtiancj' to 
the provisions of ilic Trnncfcr of Propettj* Act.* 

(lif) Ss. 13-14 of the v\ssam State Hoad Transport Actp 1^,—. ->1- 
witlistandiDg repugcHtice to the Motor Vehicles .\et, 1930.* 

Frevuo. 

1, The proviso to Cl. i2j of the present .\rticlc empowers the Union 

Parimment to repeal or amend a repugnant State law ei-en tlionglL it 
bait become valid hv virtue of the President's assent. _ 

2. Parliament may repeal or .imend the repngnant State law, either 
directly.^ or by Itself "coaciing a Inw Tepugitimt to the State law\ with 
respect to the -same nnitler'^^ 

d. It has been Insld* tlmt even lliough the sphseqneut law of Forha- 

tneiit does not expressly repeal the Stale law which was validated nuder 
Art. 254 (2), the State law will become void as soon as the eiibsequent 
law of Parliament, creating repn^nanen’, is made. * - 

^^Under the Cnnstimtioti Parlmiueut cnn> acting under the Proviuo 
to Art. 154 ri), repeal a Stale Iciw, But where it dwa imi cspre^'tly 
ilo MJ, even then the State law will bo void under tlsat provision if it 
eondirts with a latter *!jiw with reapeet to the same nialtcr^ that may 
be enacted by Pnrliamcnt.*^^ 

24, /2flrii v. Commr^, 2 S.C.R. 483 

25. v„ of Orfssa. A. J9S7 OriASa 246 ri54} Ea.iii 

^tfgdr MUh V. Stoit 0f P., A, 1954 AM, 538 (546). 

1. Brf/ Sht^koH V. S.n.O^, A. ISSS Pat, I (S.B.). 

2. Bhu/irnrfrii v. of Orisia, A. I960 Orisiwi 46 |37), 

3. of BMitrr v. Bi^iiha^rMafranda. .A. 1955 S.C. 1078 

4. Bfsr^'ombhor v. SKafe of Orissa, A, 1957 f>rissa 246 (254)^ 

5. N'afjt V- -A. 1654 Otij^sa 106, 

e. Barman v. of dfyffWi, A. 1657 .Vfisam 136 (J42)* 

7, ;^i3pertilwr V- Slate of Bombay, (16531 I S-C.R. 796. 

8. Deep Chand v. State of U. A, 1659 S,C 648 (66SV 
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' fiJujfradon, 

S. 7 (I) of the Essential Supplier (Teiuponiry PoitbtsI Act [pjfi 
pcDriJnl, Mtf nfifl, that the popuLment for contravrotion of aa'order 
SrtBnrf*?, 6l«ll JM mpnsoanitftit for a term which luav 

Act So. 36 of 1947 of the BomW UsSsiatnr'e 
uoiwittistttnding aii>tliitiR contained in the Essential 
Supi),ies Act, whoever coblravenes an order ttndcr s. 3 of that Art shall 
4lr,?E'r”’* . 1 ."’^’^ luiprisoniMm which may tstend to icvrn vear? hat 
^s/wll not ij* . . . . . re« than ai* monfhs". Owing to the avowed 
rtmgiiiincy, the GovEmor-Oeneral’s assent to the Bombay Art was talten 
ui^rt the provisions of a, (07 (2) of the Goeemment Act, liBg, so tltat 
ntnev””'^' prevailed in that Province notwiihstfinding the repog- 

Parliament newt enacted the BasentUl Supplies (Temnorarr powersi 
AmendoiMt Act tLII ol by which s. Y the or|^^ .i^Tt was 

snbstithtcd by another section by which it was again provided that the 
p^ishment for contravention of an order under s. 3 of the original 
Act shntl be imprisuninent which may extend to three years, thongh 
It provided for an Mhanced punishment up to tever, years in certain 
cir.mn»tan«s f/ejd, timt Act m of lOadVas a law inado by 
irt«l relating to the 'same matter’ as the Bombay Act of liy- that 
dfe P^vfeiom^of the Act of Parliament were in^afliS ^th tbise o 
Ihc Bombajt Art m sach a manner as would have given rise to the 
doctnne of -impLed repeal-. Hence, the provision in the Bombay Art 
Wme void on the enflctmtnt of Art MI of 1950, so far as the ikitter 
of punishment for conlravention of an order under s. 3 of the Essential 
SnppTies Act was coHcernied.^ 

ConditjoDi for lipplicKtioii the RVotihi* 

Tlie power of Parliament to repeal a Stale taw uuder the Provisa 
Subject to certaip linutationii ^ 

1 The law made by Parlwmeul {which seeks to repeal the State 
|jiw).iitDSt be with resjKKt to the 'same nuttier' «« the State law’ 

. {b) The State law in question most have been made bv the State 

Ugislature with reference to a matter in the Coneurrcnt List containing 
provtsions to an earlier lam made by PaiUament and with 

Uis e^nt of the Resident. It h only such a law that conld be altered" 
amended or repealed under the Pioviso, Where the State law had twin 
made eoi-enng a field not already o«qpied by Parliament, bo qais^ 
of exercising die power conferred by Parliament ccwld arise • 

(c) The power of repeal conferred by the Proviso is, however 
esj^sly vested m Parhamenl, so thot this power cannot 1*1 delegated 
^ Parliament to any cjsecfltive authority, amf any order oiade hv virtue 
H delegated .-juthoritv from Psirhamettl cannot have the effect of rewil 
fug n Stnte law under the Proviso.* ^ rspeal- 

lUuStrali&n^ 

S. 7 (11 of the Sugarcane Control Order, Iflss. made hv the Centra t 

dated the 7th October, 1950, and any order made bv a State Governiu«nt 
rcgnlating or prohibiting the production sncmlr mid 
distHbotiiiii of sugarcane and trade or commerw therein’ ate^lJerebv 


7tK», 


8. Xaverbha! v, ,?fnfc of Boinbitv, Ift54 S.C. 753: (| 95 S) ] S C Tl 
a, Tfk* Rattip V, .Staff of V. P., (lOSa) S.C.k. 3ft3, 
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rcpc^kO. ex4:«pi aa respects tilings dmia or ouiiitcd io he ijodc under 
any sttdi order before the roaanienceiiicQt ot this order. 

It \vj3S ccmteiaded tlmt the above provision b;id the effect of repealing 
the U. Sugareane Regnlation of Sopph" and Pardia^ Order, 1954, 
under the pmvifia to Art. ^54 The contention was ncj^ati^'cd on the 
ground thnt nndcr the Provtso to Art, 2S4 (2), parliament alone could 
effect A repeat of a State law referred tn in Art, 254 (2) and that since 
this power could not be delegated, the Sugarcane Cnniriot Order luade by 
the CcnLrnl Qovemtuent in exercise of delegated aathorEty failed to 
repeal the U- P- Order.* 

Effect of eepeai 

When a State law is repi'alcd expressly or by tmpliciition hy a 
Union Ian, s. 6 and not s. 24 of the General Clauses Act appliea as to 
things done ander the State law which is so repealedp so that a scheme 
framed under the State Law before the repeal is saved.®* 

^*2SS+ N^o Act of Farliament or of 
the LegisJature of a State * * *^ and no pro 
\d5iqn in any such Act, shall be invalid by 
reason only that some recomiTiendation or 
previous sanction required by this Consti¬ 
tution was not given, if assent to that 
Act was given — 

(a) where the roconimeiidatioii required was that of the 
Governorj cHther by the Governor or by the 
President i 

fb) where the recoin riiciidation required was that of the 
Raj pram iikli, either by the Raipratiiufch or by the 
president ; 

(c) where the reeoinmendation or previous sanction 
required ivas that of the President, by the 
President, 

SubKqurnt UKnt Cims nbtmce of pTwimu untiion. 

Thna, the absence of ptei-iOTls ^netion to fl Bill as repaired by tlie 
Prcrt-iso to Art, 304 dfjcs not Invalidotc an Act, if the Bill, eu^ pn\saed. 
received the assent of the Presidem.*' 


kcc|uiTenicutf; as to 
rccomraendattons and 
previous Banctions to 
be regarded ns mat- 
ttfts of prDccdnre 
only. 


CBAinr^R II.—ADMiNj&TRAtrvK Rklations 
Gfner^I 

”2S6, The executive power of every State shall be so 
exercised as to ensure compliance tvilh the laws made bv- Parlia- 

p. Tika Ramjt v. Stale af V. P., 119501 S.C.R. 393. 

10. Deep Cftawd r. Slate of V, P.. A. 1050 S.C. 64S f569l. 

11. Article 255 shall not apply to the S^tate of Jaititnu and Kashmir. 

12 Caurf SluiHkaf v. Jhmjhunu AfttPifcipaNlv, A, T^aj. 190 

t/M). 

15, In if* application to the State of Jaiunm and Kaiihniir, article 2A6 
aholi be reunuioered as clause (II of that article and tlie follow^iog new 
clause shall be added thereto:— 

*U2) The State of Jammu and Kashitiir ahall ^ exercise its exeentive 
pcnver as to facilitate the dfsciiorge by the Union of ite diittes and 
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meiit and any exisdns laws which apply in tliat State, and 


o- rr*J RJ-iiik 

the executive power of the Union shall 
extend to the giving of such directions to a 
State as may appear to the Government of 


Obligation of Sfalt? 
and tlie Union, 


India to be necessary for that purpose. 

'CoiinpJi«jic0 witli the 

Tbe exi^onco of a law ssncttoning a [mrticiilar action is .1 pro- 
condition for enlorcing ibis Article-*^ 

2S7, (I) Tile executive power of even- State shall bo do 

exercised as not to impede or prejudice the exercise of the 


executive power of tlie Union, and the 
executive power of the Union shall c-stend 
to the giving of such direct ioas to a State 
as may apiK-ar to the Covcmitient of I iidja 


Control of the 
Cnion over Stoics in 
CcJ'taLn ea2f«£. 


to be tiecessary for that purpose. 

(3) The executive power of the Union shall also extend 
to the gi^ung of directioss to a State as to the construction 
and maintenance of means of coiiunimicatiou declared in the 
direction to be of national or militarj^ importance: 

Provided that nothing in this clause shall be taken as 
restricting the power of Parliament to declare liighways or 
waterways to be national highways or national watenvaya or 
the power of the tin ton with respect to the highways or water¬ 
ways 50 declared or the power of the Union to construct and 
maintain means of communication as part of its functions with 
respect to naval, military and air force worts. 

(31 The executive power of the Union shall also extend 
the giii'ing of directions to a State as to the measures to he 
token for the protection of the railways within the State, 

(4) Where in carrying out any direcKon given to a State 
under clause (21 as to the constniction or maintenance of anv 
means of communication or under clause (31 as to the measures 
to be taken for the protection of any railway, costs have been 
incuired in excess of those which would have been incurred 
in the discharge of the normal duties of the State if ..iuch 
direction had not been given, there shall be paid by the Oovem- 
ment of Tndia to the State such sum as mav be inTPAiui ... 
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258. (1) Kot^^^thstaudldg anything in this Constitution, 

the President may, with the consent of the Government of a 
State, entrust either conditionally or un- 
Fflwer of the I iiion condidoiially to that Govemment or to its 
^c., officers functions in relation to any matter 

cerVuin cases, to which the executive power of the Union 

extends. 

(2) A law made by Parliament which applies in any State 
may, notnhthstaoding that it relates to a matter wath respect 
to which the Le^slature of the State has no power to make 
law's, confer powders and impose duties, or authorise the con- 
ferriuj^ of powers and the imposition of duties, upon the State 
or officers and authorities thereof. 

(3) Where by \irtue of this article powers and duties have 
been conferred or imposed upon a State or officers or authorities 
thereof* there shall be paid by the Goverumeut of India to the 
State such sum as may be agreed, or, in default of agreement, 
as may be delermiucd hy an arbitrator appointed by the Chief 
justice of India, in respect of any extra costs of administration 
incurred by the State in connection with the exercise of those 
poAvers and duties. 


^^258A+ Nolwiihsianding aTtythtfijf in this Ci^nsHtiiiion, 
ih^ G<n^tmor &f a State- wiay^ trith the consent of the Govern^ 
meni of India, enlmsi ciiher 
Of unconditionally to that Government 
or to Us officers funciions in Teiatlon 
to' any matter to Tehich the crecuHvc 
^£?7ecr of ike State extends. 


POw^r of iJir States 
to evitmsl. functions 
fo tfflJaw, 


Object of ArL 25eA. 

This Article lias been {nsertijd by the Ci:>nsiitytion fSpA-emh Arncncl- 
menL) Act, iaS6, for the follnwing reason— 

“While the President is emprmered by ortirlc 25S (P to entrust 
ITnlon fTuirtcDiM Id a State Government or it^ officers, there is no con-e?- 
jWTiding provisicn enabling the Gmertior of □ State to entrust 
fttnedons to the Central GoA'eniTnent or its officers, ^ Tliis^ Tflcnua lias 
been found to be of prarticaJ ennseqncnce ia coaneetirtn with tlie ese- 
ention of ccrtaiTi develflpnicnt projects in the Slates It is proposed 
to nil tbe tneuna by n new firtSeJe 


Kelationflilp crewted tinder tbc Article. 

Tlip Orissa High Court^^ has held diat when funutians are entrusLed 
bf n State Govtmtuetit to the Concernment of India, the latter docs not 
become an ^agenF of the fortner CovetTiment. Thus view overlooks the 
fact that the only effect of Art. 25SA i& to make possible a dcrej^affon 


15, Tnserted by the CoiistitntiDn (Seventh AmcndmciLtl Act^ 

16 , SlHletncnt of ObjectH and fetasotiF. 

17 , S'^kuufo A*, D!cryadftflrt, A- OrisMi ^ 
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^liich woptd otlierwiso have been impqjssible owing to tlie federal disiti- 
bntioii qf pdrvfc'fcrs. The GovLiTiunciit of IndLa^ tlicrcfore^ becomci a dele- 

S aie oi Uie State Govertinient m ie&|»ecC of the fnncbmi^ which art 
elegatL-d. 

259* OwiUted”, 

260* The Governnieiit of India in^y by ag^reement with 
the Govei-nmeut o£ ^ny territory not being part of the tenitor>' 
Jnrifidktioii of the India undertake any executive, legisla- 
Union m relatian lo tivc or judidal fimctions vested in the 
ontsidt Coveoimciit of such tsmtoty. but even- 
such agreement shall be subject to, and 
governed by, any law relating to the eseidse of foreign jurisdic¬ 
tion for the time bdog in force. 

261, (1) Pull faith and credit shall be given throughout 

Puhlir nets, records the lerritory of India to public acts, records 
and judidal proceed- and judicial proceedings of the Union and 

of every State. 

'•(2) The manner in which and the conditions under which 
the acts, records and proceedings referred to m danse (1) shall 
be proved and the effect thereof detcnnined shall be as provided 
by law made by Parliament. 

(3) Final judgments or ordei^ delivered or passed by civil 
courts in any part of the territory of India shall be capable of 
execiUion anywhere vdthin that teiritcrry according to law. 

Cl- (3) : PinAl 

Ihe words cridentty include 'dtvtM' though ihit word La soecifi. 
aUj meutioiicd in some otber Ajtideg4** 


*C\i§U 

Cl. ( 3 } Kas tio applkatiDo to orders of CrrmiTiq] Courts. 


T^mterr of IzHtiA*. 

This dxprcaaiqn, de^!ued m An. ( 3 ), anU, refers 
the camnieacomeiit of the CoiutEtntion. 


to a period after 


^Acconlmg to Lkw\ 

I- Under this elattue a decree poised in any State is evccutEhle in 
tiny other State of ludia. Btit this is ambjert to the law &f prticedun; 
limitation or tJie like relaEiug to the law of e^ecniloa In the State where 
End when e3ceeutfon La aonght under this cljinse.^’ 

Z- If the decfEe waa Encscecntahlc in the latter State wAru ft -u'os 
pai^siid, St eanilat be eaecnltd bceaTLse the Coiutattilion has njmc into 


girted bj the Constitution ^Sesenth AmejidmETitli Act Iflsa 
IB. In ita applicfttiqn to the ^itate of JaminTi and Kashmli- itr 
(21 ^arhrte, 2^1, the word-^ '^made by ParhaTnenf" ?ihqn be omitted 
M. V, Shankar. A. 1958 Alb 775 ^ omitted. 

21 . Dwanradas v. CokaldnsM A. l&K San. BO, 



Art, 261 ) 


SHOJlTiCR CONSTITUTION OP INDIA 


403 


tcjrrce at Uic time of exc^ution^ because Art. 3&l {3) is not r^tro^ineq- 

3- Art, 2^1 (3) refers to decrees or orders passed after the Couati- 
tntioD come iato foree/^ ”- ” 

Itt tile refiults a decree passed by a Court iu Briti.sh India prior to 
26 h1^ Cannot be executed, after 2d-l-fl0, in a territory which formed 
part of an Indian 5tate prtor to 36-1-30.^^ Sndi decree canuot ^ said 
to hare been passed by a Court iiinatc within the 'territory of Iddia\^ 

4. Aa pflrfs decree; passed against a nQU-resideui foreigner [&■ 
to be regarJed ns a nullity by every other State, When, therefore, the 
£x puri^ deerre o[ uue State is snngbt to be executed in another, the 
dependent is entitled to queHtlon the juTisdiction of tisc Court which 
passed the decree, before the executing Court:* 

DecrHfl of Fart B Stat^ Cunrti betweea p^id 31-6-51^ 

^ The Courts in the Part B States were 'foreign Courts' under the 
definition given in the law: □£ CiviJ procedure then obtaining in sneh 
States, until the amended definition in the Code of CLvU procedure 
was extended to the States irom M^l, by the Part B States (Laws) 
,\et, m\. 

The question has arisen w^liethcr a decree passed by such Court 
between the cominencemeut of tlic Constitution and the comiiieneemtnt 
of this Act wonld be executable in other parts o£ tlie ten-ttgrT of 
India, by virtue of Art. 361 (3)+ 

One view* is that tm tlac cnrumenrenient of the ConBtitnition, the 
territory of the Part H States became part nf the territory of Inds i, 
adLordiog to Art. I of the Consititulionj «o that the Courts of theM 

Lerritoties ceased to be foreign Courts \n relation to tbc rest of India^ 

and tbat anything to the (.ontraty* in the law' of civ El procedure appli¬ 
cable to Each territory must be held to be a lira fires. 

The other view^ * is that though the lerriEory of ihe Part B Slater 

bccarae part of the territory of India, the Courts In those territories 
dscT not cease to be foreagn cciurtji until the Part B States ^Lraws) Act 
was enatled^ applying the amended definition in the C.P. Code to aueb 
Courts. A a regards ,Art, 3&i, it has been held that it would not conic 
into opernciou of its own force until legislation hy ParUament under 
cJ. [2) of that .Vrticle.^ 


22, Subbaraya w Fa^ni ChcUy, A, \9b2 Atys. m F.B., A'anfltol V, 
Doiijnientt cf/ A. I$54 CaL ■67; IfaPuhtJuji \\ Harmufcliarcii, A. 

1955 mg. 103^ VaKed r. A. 1954 T.C. (F.D.| i Roo v. 

..^TU^ur, A. IG5S At). 430; Au^iusthi v. .^uhramon/a. A, 195$ Ker, 15 
(F.E.)S Radht Sham V. Kundunlal, A. 1956 I^nL l93 (P-BJ ; Larmi^ 
£hand V, Tlptifi, A. 1956 Raj. Si tP.B.). 

33. Kishindas v, lnda-Carnali£ Bank, A. 1055 A.P. 4ffV; 

V. .^khoFitar, A. 1953 AIL 77S; Afetal Corpn, v. Cnlonjbf, A. i960 Mvs. 
I (^1. 

24, But see, contra, t. Rer/aram, A. 3951 Bom. 125; flfa> 

mahan v- Kishftnhil, A. 1955 ai.B. 3 ; Afelirruwwjfl v, 

A, 1955 Hyd, m. 

35, Laxmlchand v, TripurJ, A. 1954 Roj. SI F.B,. 

1 . Nar.^ng V, Sfiankar, A. 1953 .Ail. 775 i7S7 ); .^ubtN^raya v. 
PflJafii Ch£ily, A. 3953 ^^Tys 69 (F.B.). 

2. Ramdaynl v. ^hajifearfab A, 3952 Hyd, 8d fF.B.j; ^^iinfliaff v- 
ChluPiaya, A. 1954 Mad. 105i; Afurart v- jSJaign'iin Das, A. 1955 T, A 

5 (F,B.). 

3. Aagvmi V. Sutramania, A- 1958 Ker, 15 im F.B, 

4. NarsUig T. .Shanirur, A. 1958 Ah. 775 (783, 7S7), 

5. Metal Corpn. \\ Colambi, A. 1900 Afvs. I (6). 
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262, (1) ParliaiHent rnay by law provide for the adjudi¬ 
cation of any dispute or cotupiaint with respect to the use, 

Adjndiiiyitioii of di&- distribution or control of the waters of, or 
putes relatijig to in, any lenter-State river or river valley. 
waicti, ul idtcr-Staie (2) Notwithstanding anything in this 
or river viil- Codstitudon, Parliament may by law pro- 
■ ’ vide that n^sither the Supreme Court nor 

any other court shall exercise jurisdictioa in respect of any such 
dispute or complaint as is referred to in clattse (IJ. 

Co-ordimticji bciue^'n Staler 

263. If at any lime it appearib to the President that the 
Pioins'Dtis with re- puhlic interests w^ould be served hy the 

to an luter- establishment of a Council charged with 

State CQQndL 

(а) imiuiring into and advising upon disputes which may 

have arisen between States ; 

(б) investigating and discussing subjects in which some 

or all of the Stat^, or the Unton and one or more 
of the States, have a common interest ; or 
tc] making recommendadons upon any such subject and^ 
in particular, recommendations for the better co¬ 
ordination of policy and action vvith respect to that 
subject, 

il shall be lawful for the President by order to establish such 
a Council, and to define the nature of the duties to be per¬ 
formed by it nnd its organisation and procedure. 


PART xir 

FINANCE, PROPERTY, CONTRACTS AND SUITS 


Chapter I.— 
General 


264. Tn this Part, 'Tinance Commissioii*^ means a 
Iot«p„iat«n. instituted under 


Tasfw not to be 
iuipoficd Kivc hy au¬ 
thority of law. 


article 200. 

265. No tajf shall be levied or collected 
except by authority of law. 


*+ "CU- (b) fii (.fl have bc¥n diUlUeJ 
Amenament) Act, i 


by the CDnititnttoti (Seventh ' 




Art. 2651 


SIlOkTEBL CONSTITUTION OF INDIA 


495 


IuaUjOi^ aive hj authority of Imw. 

Ir Art, 265 provides Uiat not onlv the levy bnt also the collection, uf 
* tav luust be under the authority rsf some Ltw. Wliere jui e^cccntivt 
uuthurJty lias been empowered to coUect n tax by an m^’abd low or 
rules luj^c chcrcundcr, the Court xh entitled to tnterfertd 

2. 'Law' in this context luean^ an Act of the Legislature'^ and 

cannot^ comprise au execULive order, or a rule witliont express itatutury' 
authority.^ ArL 26S embodies the principle of 'no taxatiou witliout 
repreiseiitation'. An exesrative order of a J^,aj praninkhp thu% c-annot 
jastifv an impositiun/ Aa in taxation under out Cunsitiin- 

tion is nn exqinsice fnnetion of the Lc^istfilure, 

3. The obscji'ation in S. Go^otan v. ^ote of Madras^ to the ctiect 
that 'taw' in Art, 265 also includes conmiott ]aw which continues to be 
ill force under Art. 372 (1)^ overlooks the coiialitntiunal history of the 
doctrine embodied in Art. 265 and also the fpet that the continuance 
undeir Art. 3T2 (1} itself is subjcjct to the other provisions ol the 
Constitution. The actual decision in the case is supportable on the 
Kroand tliat the Revenue Recovery Act IL of IS64 is the stulntory author- 
itj' for the levy of laud revenue in Ryolwari areas. 

No kac h^ia^ ntrospevtive. 

Ir The Lekislanircg under onr Coustituciou can le.^iataie retrospec- 
tivdy [exCTipt In the motteT of cnuiinnl laws; xVrt_ 20 (IjJ and taxinj; 
laws are no exceptsan to this power." 

2. Wliore It Xjegisbture has the power lo ie^'y a tax, it may, with 
rctrofti^’tive effect, validate an illegal asseasmeat of such tax by the 
csecptjve, without proper legislative sanation." 

3r But it cannot^ give retrospective opcTution to a tax in respect 
of an area over w^bLch it had no tcrriiotial jurisdiction during the 
period of the recrospective operation.** 

No bar ngainct dauhle taxation. 

Where mote tlian one legislative anthority, such as the Stale Legis- 
latorc and a local or nmnicipol body possess the pow’er to levy a tax 
there is nobbing En the CoustitntiDn lo prevent the same pcrMin nr 
object being subjected to both the Btate and murticipal tax^iticm.*'*'^^ 

•Tax\ 

U This word, as used in the present article^ includes nnv 'ijnpofit',— 
generrat, fipecial or local. LC/. Art, 367 f2SJ]. It would, thus, include 
not only Haxeii^ but also duties, ccssci or fees. It is clear, tlicrefortp 
that even a duty, cess or fee cannot be le™d without speetbe statutnrv 
authorily, 

[Aa to the distinction between a 'tax* and a ^fee', see p. 3ft2 


2. Chh^^fabhai v. f/ninn of Jitdia^ A- 1952 Nog. 139 li-WL 

3. Ma^Uih-srari v. Siotf. of ET. F,, A. t&57 Alt. 2S2. 

4 . Joseph V. f:. Coinmr., A, 1953 T.C. 146 . 

5. Stole V. Beejlal, a. 1954 Raj. 263- 

0. Stale of KeraJo v. Joseph, A. 1950 S,C. 296. 

7. S. Gopalan v. of (19^) 2 M.LJ. 117 (f22K 

8. Unlofi of fndia v. (1954) S.C^R. 541, 

9. Surtdamrajan v. Nfnle af Madras, A. 1936 Mad. 293. 

10. Ananthanorayano \% J. T. O., A. 1959 Kcr. 10.1 [ISS). 

11. Canfonoifni! Board v, iVestern Vndto A, M954 Bam. 

361. 

12. .'fijlydFtarayanci v. East Godavari Market roniiJifttcc, A. 1956 

A.P. 39a \itku 
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2. Any t;c]aipDl 5 Kiry by the Stiatc fnot ImAcii an dcnitraci) will, 
thtrefarc, be illvfliid, Hiilc5.5 .'^mtlioriscd by Ihw^^* 

1. The incrtaM of as existing dnty csustEtstes the 'levy' of an 
impost and mnst eqttaliy be made nsder the authority o£ law iiL the 
manner prescribed by it ’* 

2, The words "le^^ nod collection' are used in this jltticlc in a 
cottipreliensive sense and are intended to luclcde the entire process of 
taxatinn conuneucinR from the laxin^ statute Lq the talcing away ^ the 
money from the pocket of ihe ciclsEn.” Wliat Uic .Article enjoins 
that evei^ stage in this entire prticcae must be authorised by tlae law.** 

Validity nf tiibordinate Legidatioir. 

Taxation, in order to be valid^ mu^t not only be authorised by a 
statutCp but must also be levied or collected in strict conform ity with 
the statute which enthurisex 

tii> No tax CQn be impo^ by any bye-larule or re^ulscion, 
unless the statute under whlcli the subominate Tegislatloii is made 
sptctficnUy authorises the imposition.-*'*^ 

(b) Where the statute nathorises the Imimition of a lee fur cetiain 

services to be rendered^ the subordinate legislation cdtniot proridc for 
the imposition of a anrelated lo the services^ in the name uf a. 

fec.*^ 

(c) \Sliere the statute prescribes that the tax is to be assessed 
according to a particular fwuiSp it cannot be assessed on n dihrrent 
basis. Thus, where the gtatute authorises irapositiiJii of a tax upon 
the incoTTic from profession p the authority cannot impofie the tax o’^n 
the total income of the asse&see within the prescribed area, Indnding 
hts income from property as well as profeasiotip*^ similarljir, where a 
S tate Act authorises a niuntdpality to let'y a fee on the 'registration of 
cattle'p it cannot levy a fee graduated according to the price at which 
each cattle is sold.*’ 

(d) Where n statute provided that a duljr could be imposed by 
framing rules ander the Act no duty can be imposed by an executive 
order withont making rules under the Act, and complying with the 
procedure prescribed by il+** 

(e) Where the statute provider that the subordinate authority can 
levy an imposition only with the sanction ol a speeiJied authority^ ati 
impasUion made without such sanction is iuvalSd.*^ 

Art*. 31 and —As Uitrc is a specfftl provision in art. 263 af 
the Constitutaou that no tax shall be levied or oohected except by 
authority of law, cl. (IJ nf art. 31 of the Canstitotloi] must be re¬ 
garded as concejntd with deprivation ol property otherwise thau by 
the ituposition or collection o^ tax."* 

13. SuTdjain %\ SiaU o/ 3f. f.. A. 1^ M.p. |29. 

14, .^talc 0/ KtralA v. JffttpK -A. I53S S.C. 296. 

53, /iay^cLsecffiff Conj I rMi:ffurts v, Dy. ronpuierflal Tax 0,^1 fcr* 

1959 ^Tad. 332. 

16. Narayana v. SMe o/ T. C.. A. 1954 T.C. S04 (5<W>. 

17. K. K. Samaj v, Carpn,^ A. 1^36 Nag, 132. 

13. ^Uh€sh1vaH Ptasad v. Statu o/ (7. P,, A. !B57 All. 282. 

19. C/, Fu/rai+gJ^J V. Copiimr. a/ Taxes, A, 1939 .Vs&am 216 (2^). 

20. T’HuMf V. ProtF* o/ (1949) 34 C.W-N. J76 {iBb). 

21. jaitph V, Assti, Excise CoinuirA, 1933 T,C-, 146. 

22. Staie cf KcfaUi fitsepd. A* 1953 S.C. 296. 

23. Jio Raj V. State of Rajasihati, A, J9S3 Raf. 73. 

24. Lo^fmHappa v. UtfJou o/ Jndfa, |I955) I S,C.R. 763 ^ A. 11535 
S-O. 3. 
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CcMiJtiltitwiuJ LjiUTtiitioDji upQn the- pawer^ 

Apart from ilie limitatii^ii imposed by the ilivisiQn at the taxinE 
l-‘niQTi and State LrgistflturM bv the rtlcraiit UniTv^ 
m tbe I^gigiative Lists . the taxing power of cither Ltgiglatnrc is 
partieiiljjrly subject to the foDowing limitationg imposed by tparticular 
provi=^^ons o£ oujr Conatitdtioii ^ 

(0 It HiusL Mot deny equai prctectk^n of the laws (Art Hl 
fij) No tax shall be leried the proceeds of which arc spcddcallv 
appropnalcd m payment of cKpense^i for Uie promoLion or inMfitcnance 
of anv paj-t^cular religion or rclig^iops denominAtSon (Art. 

A btale Legislature or any antliortiy within the Staitc Cifniaoc 
tux the property- of the L'aion (.Art, 2S5J. 

Union qsLonot tax the property and incotnc of a State 

(Ait^ 289}, 

po'srer of a State to levy tax on sale ut pnrcliasc of Eoodg 
IS subject to Alt, 286, ^ 


^ ^ Phrliament mnv b^' law otherwise provide, a 

btate shall not ta.x the eonsampLion or ^e of eleetiicity in tbc cases 
specified m ,\rL 2S7. 

; k!i{) ^Jo iticonie tax shall be imposed on the prtvv pnrsc of a Ruler 
Wncre^ Hit payment of it, free of tax^ has bKn gDarantecd by a pre- 
Constitution cnvcoaiiE or agreement (Arc. 29t). " 


Remedy for Tioleiian of ArL 

I. Kot bemg jncliid«d in Part tTI of the Const ilutSoii, Art, 285 do« 
aot confer a 'fundamental riiflil'. Hence, an (Lppliiaitiun nndcr Art. 
32 does not he in ruse of an imposition not antnortsed bv law,^**-** 

2r But an application under Art, 226 (e,g. ppiondamtff) would lie for 
on ashing aij iinposittoti made without Authority of law □r iulra 
the law under which the imposition Ls purported to be made;'^ lor, 
the power under Art, 228 is exercisable not only for the cnforccnieuc 
of rundamental right but for 'other parpoics' as well. 

3. ,^fflnifa*Muj is available also for direecjng a refund of an illegal 
ur^Tdltra virts le^y, or for directing the State to forbear from collecting 


Remedy for uneouiiJit'utionBl tax. 


E. Ah nncoiistitmiDnal tax must be disiingnished from a lax 
imposed w'iLhout Ihe anthority of law, 

3. UTien *ome fundamental right h violated by the tax^ a wtei 
□ nder Art, 32 or 226 is ovailablei e,g., when a lieeuoe fee, being impo$ed 
without the authority of hw, necessarily violates Art. 19 (t) (g)* or a 
sales Lix which contravenes Art. .286 also offends against Art, EB 
111 

3, Ryen where no fundamental right is infringed but the taxing 
liiw ts ultra vlrcL for contravention of any other ptw-isoin of the Con- 


25, Hampkil V, /ncoPMe Tox omccr, A. 19t51 S.C. S7 : 
C,C, 242, 


1959^1} 


1, Unfmi or India v. Madangoput, (1952) ShC,R. 537; MadhtK?a- 

iirtshnai^^h Vr f, T, O, (19541 S,C-R- 637: frftpmralhi^ v, StaU of M. 
(19541 S.e.R. 1122. ^ 

2. Su-rar %nd(cn^e: v. Excise Copiimr,, A, 1956 Pdnj. 222. 

2. T. O. V. A'ajj^Hafyer Loi, A, IE159 S,C, 135, 

4. Rsyflijfffflo C£>n;strurEionx v, Py, C, T, 0 ,, A. 1959 ifad, 382 

(3se>, 


5, yojfn V. T&wn Area C^mmiiice. (1952) S,C,Rr 5*72, 

6, Himniailal v, StaU of M. P„ 11954) S CR, ll22i of Bombay 
V, Uniiod Afoion, (1953) S,C,R. 10® (7fl77). 


32 
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stihitioii (e.g,. Art. 288) a writ poder Art. 226 will be fttailabic.' m 
ll[e 

Rvfimtl gf tu 6ab&#C|UcBtly d-cclk»d ullm vinL 

1. The Supreme Court" Im^ held that 5 , 72 of the Coatmet Act in- 

^Indcs paymeut made eiiher under mistake of fact w under ms^talie 
of law aud tliat payrueiil o£ a tns which is Tfrfs or uncoastitu^ 

inona] under its scope. Hencep when the las is 5 tibMtieiitle 

declared by it Cotart to be ultra virrs or unk'onsiitaticina], the mnv 
li ensiled to have a refund of il From the CiOTcmnijen.t whrtlier he 
had paid h under prolc-^t or not. ^ 

2. Uultfia timc^barrcd, the refund cannot be refused oa the ^-rennd 
that tlie asscssnient was not challcni^ed by wny of appeal or revision 
or tJiflt the jnssessroent i^iia 'Hiior under the terms of the taxing statute.'^ 

3. The refund shoitld be aought for in a suit*^ and not in an 
application under Art. 226.^^" In S. r. O. t. Kiinhaiya Aal/ the 
bnpreisie Court gmuted the relief in u proceeding under Art. 22S because 
the Adv^™te^tiierB] E^tated before the High Court that he taouM nor 
mise any objection in this belialf. 


Consolidotetl Funds 
and pubik ui^iounts 
of India and of She 
State,-, 


266. (1) Subject to the provisions of article 267 and to 

the provisions o! this Chapter with resjject to the assignment 
of the whole or part of the net proceeds of 
certain taxes and duties to States, all 
revenues received by the Govttnnicnt of 
India, all loans raised by that Govemmeiit 
by the issue of treasury bills, loans or ways 
and toeaus advances and all moneys received by the Govermnerit 
in repayment of loans shall fonn one consolidated fund to Ik: 
entitled ''the Consoildated Fund of India"', and all revenues 
received by the Government of a State, all loans raised by that 
Goveniinent by the issue of treasuty^ bills, loans or ^ays and 
means advances and all moneys received by that Govenimeqt in 
repaynieut of loans sliaU form one consolidated fund to be 
cntifled ''the ConsolidatCKl Fund of the State'". 


f2) All other publicr moneys received by or on behalf of the 
Ckivermnent of India or the Government of a State shall be 
creditett lo the public account of India or the public account of 
the State, as the case may tie, 

(3) No moneys out of the Consolidated Fund of India or 
the Consolidated Fund of a State shsdl be appropriated except 
in accordance with low and for the purisoses and in the manner 
liro^dded iti this Constitution. 


7- Bengal Immnnity Co, v. State of Bihar, {\^y SCA luta 
fri52-J|: f1fl55) 2 S.C.k. 303. ^ 


im 


S. Vsimn V-. Stale of Mysore^ X. i960 Mvt 93 
9. 5, T. O. V. Kanhaiya Lab A. I&53 S.d 135, 

10- OrUtst Fiaper Milk v, Stat^ 0 / Orissa, A. 1937 Orksji 

lE. ComirHClIons v. By. C T. 0 A te^ ^faij 3^ 


12. EFnlaw of India v. Kamalli, A. 1937 :stad. lid. 

!3. Batarafu \\ Hyderabad MunieipaHty^ A, 19^ A.p, 234 [24^ 
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^R«T£Bi|£a by Ibfr Gi^iivmtncQt of & SlAto^ 

Wliere a las is id^ncd for the parposts of a local aathority and 
allocated by the aatliotily to the fuads of ihai local o^ttborityr 

it toald not be deemed to be a revenac received by tlie State and 
Dt«l not, therefore, go Laid the Consolidated Fnnd of the Stale/* 

267, (1) Parliament may by law establish a Contingency 

Fund in the nature of an imprest to be entitled ^'die 
Contingency Fund of India'' into which 
Condngency Fund, shall be paid from time to time such stuns 
as may be determined by such law^ and 
the said Fund shEill be placed at the disposal of the President 
to enable advances to be made by him out of such Fund for 
the purposes of meeting unforeseen expenditure pending autho¬ 
risation of such expenditure by Fariiamcnt bv law under article 
115 or article 116. 

(31 The Legislature of a State may by law establish a 
Contingency Fund in the nature of au imprest to be entitled 
"'the Contingency Fund of the State"' into which shall be paid 
from time to time such sums as may be deterinmed by such 
law, and the said Fund shall be placed at the disposal of the 
Governor** of the State to enable advances to be miidc bv him 
out of such Fund for the piirposes of meeting unforeseen 
expenditure pending authorisation of such eKpenditure by the 
Legislature of the State by law under article 365 or article 206. 


Disiribiiihn o/ Rev^nu^s h^iweEii the Union and the Siaies 


Dudes levied by 
the Udien but col¬ 
lected ajid upprch 
priated by the States. 


268. (1) Such stamp duties and such 

duties of excise on medicinal and toilet 
preparations as are mentioned in the Union 
List shall be leaded by the Gtjvemrneat of 
India but shall be collected_ 


(a) in the case where such duties are Id^-iablo within aav 
Union Tcrriiwv^* by tile Government of India, and 

(t) in other cases, by the States within whkli such duties 
arc respectively leviable, 

f2) Tlie proceeds in any financial year of any such duh" 
leviable vvitlnn any State shall not form part of the Con^soU- 
dated Fund of India, hut shall be asstgued to that State. 


14. Shanmu^ha OiJ COr v. MarkH CommHUe. A. 1360 timd. 164 ) r/^s) 

15. The words 'or RajirnLmnkti' have bem riimitted hv the cinstil 
tpHon (Seventh Amendment) Act, 1956. 

^ IG. StibglitEttcd by the Censtitution ^Seventh -Atnendincnt) Act* 
1956. 




500 


SH02TSR CONSTirOTION OF I^'£)U [Art. 269 


269. (1) The follo^ving duties and 
Ta*« le^ed taxes shall be levied and collected by the 
SiTn bot^Lsiraed Govenunent of India but sbaU be assigned 

to iht States. to the States in the manner provided in 

clause (2)* namely: — 

(a) duties in respect d£ anecession to property other than 
agricultural land ; 

[h) estate duty in respect of property' other than agricul¬ 
tural land i 

(c) terminal taxes on goods or passengers carried by 

railway^ sea or air ; 

(d) taxes on railway fares and freights i 

(e) taxes othefa than stamp duties on transactions in 

Stock-exchanges and futures markets i 

{f) taxes on the sale or purchase of newspapers aod on 
advertisements published therein. 

on ifie or purchase of goods etlzer fJzart 
n^djspapers, ii^hcte suck sals or purchase takes 
place in the c&urse of iniOT-Siaie trade m 

commerct- 

(3) The net proceeds in any financial year of any such 
duty or tax, except in so far as thc^e proceeds represent 
proceeds attributable to Union (cmieries” shall not form part of 
the Consolidated Fund of India ^ but shall be assigned to the 
States within which the duty or tax is leviable in that year, 
and shall he distributed among those States in accordance with 
such principles of distribution as may be formulated by Parlia¬ 
ment by l□w^ 

(3) Parliament may by \{iw formulate principles for deter¬ 
mining udieit a sale or purchase of goods takes place in the 
course of interstate trade or contmercc^ 

AmundEDent:. 

[a) In cL swb-cl. is) ha.«s been jidded by the CcrasUintipn (SSjrtb 
.\inendinent) Ai't, 135®. CK r^> ha^ also been ndJed hy the fiame Act. 

(h) In d. f2)* for the worihi 'States « . Schedule" have hetti anhiith 
tnted the words "TTnior^ temlcrries"" by the Constitution fSeventh 
A mendmeufc} Act^ J9£6^, 

CE. |3| : Wheo m. nle or piurehue take* pUcc in lb* c^nne of 
Intcr^tMte tradie or commerce- 

In exercise of the power conferred hy the present Clattse, Farliu- 
ment has cnactetl s. 3 of the Cetttrul Saks Tai Act, which Inys 

dawn the principtes for determining when a. smJe or pqrehnse takes 
plnce in |he cqnrse of Lnter-Staic tTadt or commerce. [Soe uijder Art 
3fl6. 

Tm on hI« or puj^hue Uklnir place m the eoiLm of inter-Slmlo 
trade or coiasiereo. 

1. The power to tin past laiea on the sale or purchase of good s 
where such Khi|e nj- purchase lias taken place In the cobt» of inter- 


IT. Added by ibta. 
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iradc hsi bettil ^vcn ^xdl^sively to parliauieilt by Ajt. 289 11) iMi 
and 92A ol l,ist 1, ai itiscrti^d by tlie Coo^iftntioii (S^tvcntb 

Aoicjidiiiijiitj Atrtp 195^;. In ol! this poivt^j Parliamciit ima pro¬ 

vided ftir lLc kvy of a &aEes %nx Oil initr-Suiie soles, by ChapEer III uf 
tile CeoLtK] Saieii Tas: Act, J95t>. 

2, Ci. (3) of Art- 2c9 (ate p,^ 3SGj aipf ts) eonlera upon ParliiLEnciit 

tilt power alao to loy dowD tLe principles for deteonipiDg when a tale 
or putdiaae of goods Liihes plaqe in tbe cuurac oif inter-^taic trode or 
consttierce, sOp as to be Icablt to tile Uuioa sales tax imposed under 
Art. 3^ (3j (g). In exercise of chLs power pBrl^ment has enacted b. 3 
of the Central Aalca Tax .Act, which eaya^ 

'"A sale ar purchase of goods shaJI be deemed to tatc place in the 
cour^ of interd^t;itc trade or commerce if ihc sale or ptirchase— 

fn] ^asions the moveincnt of go^ froin one State to another ; or 
ill’ IS cfecLed by b transfer of docaments of the title to the goods 
during their inovement from one State to another. 

Kii,plamtion UTiere good^ are dtUrered to a carrier or other 
bailee for iran^^mlssioii, the inoveniem of tlie goods shall, for the pur- 
poi>es of clause {&), be deemed to eommence at the time of such delivery 
ami terminate nt the time when delivery b taken from such carrier or 
bailee. 

ER/^laun(i4iTf 3.—AMieru the ruovement of goods comtn^ces and 
temiLtiates in the catne State it shall not be dmned to be a movemeat 
of goods from one State to another by reason merely of the fact that 
in the course of Snir:h irioi'ement the goods pass through the tcjTitnrv 
of any other State," 

3. Ad interpremiioii of the ahore provision is important from the 
point of view of the Slates inasmuch as it constitntea a limitntiQn upon 
their legislative competence, 

^Movemciit of gooii^’. 

t. It is clear from the above tSiat the naovejnent of the 

gocids from one State tr another ii necessary to const itnte 'bater-Stute 
trade or comnjierce% for the pnqjoses of taxaiion of sales. This test 
tubes no cognisance of the fact whether the consignee of Uie goeds is 
it rnusHTiier or a irader. 

2, A sale which occasionB such Inter-State movenieTit of the gixads 
i* deemed to take place in the course of Inter-State trade or comiuerce. 

KE No sale unterfor to the actual movement of the goods ii to be 
deemed to have taken pkee 'in the conrse oP intEr-Statc trade or 
K'mmerce nnlcsfi the intcr-Stale niorvcmciit takes place in ^nr^uorifd 
of (fiif fottir(tci 0f saleJ' 

The question of /nfsiil/on of the parties eitlicr at the time of the 
salt CT at iJie time I.f the transportation is immaterial for the purpose. 
The test of sale m the course of inter-State trade or commerce is the 
iincr-^tatc inovDinent taking place ns a pirt of the contract of Bale 
or a.s a ncce&sary ingredient of the sale. 

I. X, a merchant in State A g&es to Stole B, purchases goods there 
nod tranFiporis them to A fobviously for the purpose of selling them m 
State 1, 

The sale in this would not be “in the course of Inter-State 
trade or commerce^ heeanw the transpnrtatioii of the goods did not 
take place nuder any contract of saler Aa a result. State B would be 
entitled to tax the sale whscli is entirely a local sale.^^ This wmclu- 


IS, This follows the view of Venkatamma J, In /rciiral Immumiy 

V. Xlutr CJ/ Wfftar, flBSSI 3 S.CM. 603 [7&5). 
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sicm wonld matce a& difference betwetp a laiddlcimm-purclHiM Mnd 
a copsiiwier-pureluiser bot.1i -ol whotii lake ilic iroubie c>f plij^siciUiv 
vomg over to anajJier State to purtlia&e the jgoodis. 

S. It also iuEtoaterial if the ^oodis were purnlm^Ktl ia State IS 
wkh the inUttiimi of sending theia to State A, for the purchase wt 
State B bos not ocMhncd the movenitiit of the goods from B to A. 
lilt ^ale completed by delivery within State B md the Bubsoqueat 
movctDeol: o£ ihe goods does not take plate in pursnatice of ihe 

contract.^* '1.. - * 

I]i these cascSr no eontplicated qnesLiem can posiitaly nnsc as ™ 
tlie corntncacemcnt or terniinaticrei of the inter-Staic journey of the 
gCod-Si 

(ii) The SJunt ijriiiCtple wih apply Xo sales uting place afler the 
termiaatjort of ihe mIer-Stale rnovement. 

X, a merchant of State A goei to State B, purchases the Etwds 
there*’ transports them to State A* and thcrea/Ur fielLs the goeds ipi 

A. . . - r. . . . 

In thh caie, tlie sate lakmg place lU State nftcr the trannporta- 

tkra, is pureiv a. local anie iJi State A, and it would, accordingly, be 
IbWt to be taxed by State A. No donbt, the Lransporlatum wa* made 
nntli the object of the sale* but the sale which takes place nfUr the 
iKovemcnt has terminated cannot be saSd to have taken place/in the 
course of the inter-Smte movemetil. In this case al&Od no ntequLiy 
ariies^ for, State B Imd taxed the earlier transaction by whaeh % 

acquired the g^Sr^ , ^ ^ l- r 

Z, Ativ fiale taking place during such mter-State unnemctiL of the 
gttods, bv "transfer i>f docnmenlH of title would also be deemed to be 
a sale in the conrso o£ inter-State trade or commerce. For thA pur¬ 
poses of this ruJc, the conevept of dnration erf the movEment is enlarged 
U' the oddstiati of the period of custody of the goods In the hands of a 
carrier OT bailee for the purpose of transmission to anii delivery at the 
other State. Uspl. 1, which provides for this enlargement, follows the 
principle in 51 of the Sale of Goods Act, The tfiSiiU is.^ that any 
^le -wiiicb takea place while the goods arc on thtir ^inter^tate jopr- 
nevV tc.j. from the moment of delivery to the carrier nr bailee by the 
tem^^goor until they are unloaded by or on behalf of the consignee 
in the Qtlser State, is a sole 'in the Course of iiUEr-State trade or com- 
m^^ce^ In the rase of transtx'rtaiion by other means, c,g.> floating 
logs down a river, the iiiter-State journey Ehould cud when the logs 
are taken over bv the owner in the other State. 

4. To coiiiiEitntc nil Enter-State movemenE, the two tcnnluii of the 
itiiirncv of tlie goods must he in two different Sbates. This is pro¬ 
vided in Kitph fl- If the two terminiJ art in different part* of the 
sniJte Slate, tlie fnri that the goods has to puss tliraugh another f>tate 
In order to reach it^s destination will not make an mter-Staie movetncni 
for the purpose of sales ta-vation- 

27D. (U Taxes on mcome atlier than 
tigricnltitral tnconie shnll Ise levied and 
collected by the rio\"C-rTiitient of India and 
dtslribitted between the Uiuon and the 
in the tnanner provided in clause {2 >h 

t&, fhdfati Coffee! ifiMTd V. af A. 1&5G Mad. 44!^, 

20. Wnlcataraina J. in JSengal riupnanffy v. .Slait a/ Bihar, (|g55> 
2 S,C.R. W3^ 


Taxes levied and 
collected by the 
Cnwm and distriljUt- 
cd iKtwten the Vnhu 
cind die 8tata. 
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(2) Such perccntugCp ob inav be prtiiicribed^ of the net 
proceeds in any htiancial yiirar of any such tiu?, except in ^ 
far as those proceeds reijrestnt proceeds attributable to £/niott 
Tcrriiariei or to taxes payable in respect of Union emoluments i 
shall not form part of the Consolidated Fund of India, but shall 
bo assigned to the States within which the tax is leviable in 
that yeaxp and shall be distributed aidon^ those States ia such 
manner and from such time as may be prescribed. 

(3) For tlie purposes of clause (2>, in each hnancial year 
such percentage as may be prescribed of so much of the net 
proceeds of taxes on income as does not reticresent the net 
proceeds of taxes payable in respect of Union cniohinienls shall 
bo deetued to represent proceeds attribntable to Union icmloncs. 

(4) In this article— 

{a) "taxes on income*^ does not include a corporation 
tax ; 

(b) "prescribed'" means— 

(il until a Finance Commission lias lieen con^^ti- 
lutetlp prescribed by the President by order, 
and 

(if) after a Finance Coniidission has been consti^ 
tuted* prescrilxd by the President by order 
after considering the rc'cotnmendations of the 
Finance Commisstou ; 

(c) 'Union emoluments" includes all emoluments and 

pensions payable out of the Consolidated Fund of 
India in respect of which incoinc4ax is chargeable. 

271. Notwithstanding anything in articles 2b9, and 270, 
Parliament may at any time increase any of the duties 
Surdiarge on referred to in those articles 

iaan dnti*s and taxes by a surcharge for purposes of the 
for porpnif^ra df the Union and the w^hole proceeds of any 
such surcharge shall form part of t!ie 
Cons4>hdated Fund of India. 


272. Union dntic;^ of excise other than such duties 
of excise on medicinal and toilet prepaTations as arc nieu- 
tioiied in the I^niou TJst shall Ise levied 
and collected by the Government of Iiidia^ 
but, if Pari lament by laiv so providt^s, 
there shall he paid out of the Consolidated 
Fund of India to the States to which tlie 
lair imi^isiiig the duty extends sums 
eonivalent id the whole or anv |?art of the 
net proceeds of that duty, and those sums shall be distributed 
among tisose States in accordance with such principles of 
distribution as may he fomTulated by such law. 


Tuxes which jiTf 
levied nJid collcct&d 
by die Union juilI 
Fn;iy Ik? di^ifnbuU'd 
bel'ween the Utiioti 


# 

50-S SHORTER QONSmvTlO^ OF jKJilA [Art. 2?5 


^CollfetlAd by Ulc ladu*. 

Tliesi w^irda ib dttur tlie Gmertimtnt of Indui from coUciitiuj? 
the tojctfi ilifou^h other anEharii:y+ ajrtin^ as its agent/’ 

273. (1) There.* shall be charged on the Consolidated 
Fund of India in each year as grants-in-aid of the revenues 

of the States of Assam, Bihar, Urissa and 
Grants «i lieu of West Bengal, in lieu of assignment of any 
anj"^jntis'' of proceeds in each year of 

Mport duty on jute and juto products to 
those Staton, silich sums os may be prescribed. 

[2] The sums so prescribe shall continue to be charged 
on the Consolidated Fund of India so long as any espoit duty 
on jute or jute products continues to be lei-ied by the GoverU' 
ment of India or until the expiration of ten years from the 
commencement of this Constitution, whichever is earlier. 

(3) In this article, the expression "'prescribed" has the 
satne meaning as in article 270. 

274. [1) No Bill or amendment which imposes or varies 
any tax or duty in which States ate interested, or which 

varies the meaning of the expression "agri¬ 
cultural income" as defined for the pur¬ 
poses of tlie enactments relating to Indian 
income-tax, or which affects the principles 
on which under any of the foregoing pro¬ 
visions of this Chapter moneys are or may be distributable to 
States, or which imposes any such surcharge for the purposes of 
the Union as is mentioned in the foregoing provisions of this 
Chapter, shall be introduced or moved in either House of Farlia- 
ment except on the recommendation of the President, 

(2) In this article> the expression "tax or duty in which 
State?; are iuterested^^ means— 

a tax or duty the whole or part of the net proceeds 
whereof are assigned to any State ; or 
a tax or duty by reference to the net proceeds 
whereof sums are for the time being payable out 
of the Consolidated Fund of India to any State, 

275. (I) Such sums as Parliarneiit may by law provide 

shall be charged on the Con Undated Fund 

lS'^%/™cert2n ^*“''** gTnnt!i-in-md of 

States. revenues of such States as Parliament 

may determine to be in need of assj^tancci, 
and different sums may be fixed for different States: 

Provided that there shall be paid out of the Consohdated 
Fund of India as grant^iu-nid of the revenues of a State such 


Prior rccDinirtendfl- 
livii of Preaident re- 
cjDsr&d Ip Rills affect¬ 
ing taxation ill wliidi 
States are interested. 


(b) 


2t. Cifrl', v. CmI Roar<f, A, WJS C.il. 222 (Hf>. 
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capital and recurring: ^uins as tuay be necessary to enable that 
State to meet the costs of such sdiemes of development as may 
be undertaken by the State with the approval of the Govern^ 
ment of India for the purpose of promoting the welfare of 
the Scheduled Tribes In that State or niisiog the level of 
administration of the Siiiediiled Areas therein to that o£ the 
administration of the rest of the areas of that State; 

Provided furtlier that there shall be paid out of the 
Consolidated Fund of India as grant'in-aid of the revenues of 
the State of Assam sums, capital and recurring, equivalent to— 

(a) the average excess o£ expenditure over the revenues 
during the two years iininediately preceding the 
commenceinent of this Coastitution in respect of 
the administration of the tribal areas specified in 
Part A of tlie table appended to paragraph 2d of 
the Sixth Schedule ; and 

ib\ the costs of such schemes of development as may be 
undertaken by that State with the approval of 
the Govenimeut of India for the purpose of rais¬ 
ing the level of administration of the said areas 
to that of the □dmlnistration of the rest of the 
areas of that State. 

(2) Until provision is made by Parliament under clause 
UJi the jsowers conferred on Parliament under that clause shall 
fjc exercisable by the President by order and any order made 
by the President under this danse shall have effect subject to 
any provision so made by Parliament: 

Prodded that after a Finance Commission has been con¬ 
stituted no order sliaU be made under this clause by the Presi¬ 
dent except after considering the recommendations of the 
Finance Commission. 


276- (li Notivitbstanding anything in article 246, no 
law of the Legislature of a State relating to taxes for the 
benefit of the State or of a municipality, 
Taxes as] district board p local board or other local 

authority therein in respect of professions, 
trades^ callings or employments shall bu 
invalid on the ground that it relates to a tax on income, 

(2) The total amount payable in respect of any one person 
to the State or to any one municipality'p district hoard, local 
board or other local anthority in the State by way of taxes 
on professions, tTadcs+ caJUngs and employrnents shall not 
exceed two hundred and fifty rupees per annum ; 

Provided that if in the financial year immediately pre¬ 
ceding the commencement of this Constitution there was in 
force ill the case of any State or any such municipality, board 


506 


SHQETHK CONSTITUTION OF INDIA [Art. 276<1> 


or ^luthonty a. tax on professions, tradesj callings or cniploy- 
mi^ts the rate, or the maxitnuiii rate, of which exceeded tvvo 
hundred and fifty mp^ per aanum, such tax may continue 
to be levied until provision to the contrary is made by Parlia¬ 
ment by law, and any law so made by Psirliament may be 
made cither generally or in relation to any specified States, 
muaicipaUties^ boards or authorities. 

(5) The power of the Legislature of a State to mahe laws 
as aforesaid with respect to taxes on professions, trades 
callings and employments sliall not be construed as limiting in 
any tvay tire power of Parlimnent to make laws with respect 
to tax<^ on income accuring from or aming out of professions, 
trades, callings and emplojTnents. 

Art. 276 : T»xei pvaUmw, irmdt*, »nd mployuimtA. 

This Article Duthoiisefi a Smte or otht-r local nnthartiy in a SiaCe 
^ ]tvy a tax on prafcaaions elc., for which the corresponame itais- 
tdiive Rulfy is 60 of List II.. N-ciw, when iniposed. on a persmi it 
WOnIcl YirennUy aiuouTIt to & tax on Hncobic' hut inconse-tax folhtr 
tlsaii on n^icultnral intomt:) is on exclUifivelY Union subject [Entry 
KJ, hht n. Hence, express provision is requited in tliis ArUeJe to 
empower die State tq leii'y a tax on profe^ions etc., declaring that 
such n tax will ni*t be iiiYcliil cm the grotind that it U a tax relatEng 
to lucome.” a. (3) tiiakes o corrieppondiQg rescrvatkm in favour of 
Parliament to unpose mcoinc-tax Oil Incomes arising from profcKsious 


Cl, f I > : 'Tm fD ntpect of ptofcuioiift, tmdm, eoUiiigft or employ- 
oients'. 

L Tills expre^Fion Lit very wide. The tax may be imposed on 
profeseiuu^ and employments, including senioe, even though the eni' 
plovee IS alregdy paying Income-tax. It fnay be imposed on trades or 
cflllmRHj e g . rni J^^rsom earning on the trade of hnsking, mllW 
or grmdmfi of gtomR;** -a- llie subj-'H-maiUr nf tile trade ff.z each 
ImIc of ginned cotton,*'or on the fttcoinr arising from trade <«- 
prcifc.ssionJ 

2, A tax on the muntifaettn-ing process doe^ not cease to be so 

becau^ iT h ]evie<l upon the inanager of the facton- and not nrenis the 
o^vner ^jf the comm^idity which mnnnfactttrrd.^ * 

3. Dot a [ax fm a cfmnnodity, w ithout regard to anv profe^ision or 
trading activity can not lx a tax nn profefvsions ftr tnu^e." The 

of rt tax under art. 276 is either the oernpatinn or Uie Income deriveil 
from it.» On the wtiue principle, though n tax levied on n factory on 
the l*asi.s rif the cloth or yam prmhiced therein mnv be n iqjt oji irade 
ii fee pnTdhlt: rut the numl^er of persons employed In n factorv md the 
hrirse-pon'er installed (lirrein, under rules frnnied under s 'fi of the 
Factorirs .\ct, can In m sen.^ lx said to be n tax on imde ^ as to 
attract tike provisions of cl. (2k of the present .trllcle,- 


21. 

23. 

?4, 

25. 

t. 

2. 


Phtrici FMnf V. u. L Suf^ar .TiffUr. A. :\\\ wr 

Pistriit CoitncU V. JTJjrJtiSrifiil. 1£M!I Nag. l?m. ' 

Mrujfrl^flJ ConniiIiffqV v. X- E. J. PfCsx^ A. 07i 

XfrT>jIr?MriJv af Chaffdit V. MoWiL flSKS^ fiO ISom T. R ^iS iST, 
f P F.tftiric FiX^rr/ to V. .V E. J PrCYY \ 

Abraham V. af T. C- A. Ker I3!»' ^34) ^ ^ 
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Hvcn wlitffr lilt tax is kvitd npon Llie ^^oiunioJiiy produced by or 
rctitt«d tp the tniding aclivhyj tlie amount of taiK levied on the person 
c^iTTying OD the uadc per annum catiiint exceed the maxmiuin ameunt 
Limited by Art. 278 ind> in rase n£ an excesa demBiid^ the Court 
will retluce it in the petiut&slble amonnt,^ 

^TrtdeV 

TJse word ^ trade* lu tiiis Article is nut used in the pritnarr -sense of 
an exchange ol goods f^rr money hut in the wider sense nf ativ busi¬ 
ness carried on with a view la pTOllt, whether monnal nr mercantile ^ 
ns distii^guishcd from the liberal arts OT learned profession or agriirnb 
ture.*^ It thus includes n skilled loecnpation whitli involves the appli¬ 
cation of manufacturing priwess to a eommodity submitted to the per¬ 
son taming on the occupatton, such as pressing or ginning cotton" 
or husking^ tailling or grinding gmiDS.^ 

Tax vn nutertaiunent and tax cn Calluig. —Sec und^ Hutry 
List ll, }ost. 

CL (2) X The maximum liniit. 

It is Q condition of the validity of a tax under this article that the 
itupcstton shtnild exceed Us, 3^0Where, then?fore, a tax is 

imposed on ilie 'basis of a jbfrC'fPifagc, without fixing the iimKiniuni 
limit so that El is possiljle to levy more than Rs, in any case» 

the imposition will be invalid."* 

FnsvLio to cl. (2).-T3ie tax Eevied nader ss. 108 and 114 of die 
I', District Boards Act comes under this Proviso and ISk ncoordinglyi 
saved from the bur imposed by the main paragraph of Art. 27S f2L* 

Tlic Qombav High Court^ has held :hat the w^ofd 'tax* in this 
Pnsvisn means A 1 ,lX ivhlch wru? being Haw^fully levied* nud the I^oviso 
would md, the ref arc p save a tax which was in excess of rhe limit 
imposed hy s. J42 A (2) of the Govcrnuient of India Aelp 1935. Tina 
view^ requires further corundorotlnn mAsnincli as it seeks to insert in 
art. 276 an expression which docs not ocenr there though it is used in the 
vm^ next Article. Fort her* such an interpretation w'Onld practically 
rr-ndcr the Froi^iso nugatory'- The worrls 'in force* hove no implica- 
tinn of being lawful ly levied or leidabk- 

277* Any dutieSp cesses or fees which immediately 

before the comiriencement of lliis Consiitution^p were beitig 
lawfully Imed by the Covennuetit of any 
State or by any munictiMlity or other local 
authority or body for the purposes of the vState, inunicipahtyi 
district or other local area nia\% not^vithstaitding that those 
taxes, duties, cesses or fees are mentioned in the Union List^ 
Gontlrtue to be levied and to be appilied to the same iiur|ooses 
until pro\'ision to the contrary is made by Parliament by law* 


3. v, l-jjaht MunififHtfUy. A. I96A Af.B. HS- 

4. K. K. S&rrtaj \\ Nagpur Carpn^, A. 1956 Nog. 1*2 r/56l. 

5- Gufadhar w CommiHire, A. ISSS Bom. 37S- 

fi. In il6 appticatiRn tn the Stale of Jnmmn and Kswhniir, references 
to ihe coninieiicemeni nf the Constitation .^hall lie construed a-s refer¬ 
ences to I lie commenccjncnt of the Constitution I Application to Junimu 
And Kashmiri Onlern 1954. the Nth Mny^ 19S4. 




SHORTiiE CONSTlTOTiON OF X.N-OU (Art. 277 
Art 2771 SmTLDfif, 

1 . This Ariic]e iavt-j uxktbg tuxes levied hv State or local nnthrH 
rittes subjects whach: may ha^c been transferrEd by tin; Omstitnikiii 

be!o[^ed^tn^dJ!!^iwpreparations conubiii^alcohol 
wiougetl to Ultf Provincial Logislalmt; ander Iteai 40 of Lbe II of the 

^ve^em of India Act, 1&35, hat it has 1 »m denied the Silwe 

Le^binK bv Efliry S4 of List I and Ealrv 5t of List 11 the 0 ™*h! 

i^’ib^laii^ ^oipoxd by the Province 

t^i^n iniiH^iely hefarc commcBceineat of the Cunati- 

*** ^ Parliament legislates to the 

whe| isrAs a 

fc.'isr.r.'l MifAViS.'"" •'»' “■■<•' i» 

*Wo« beinjg- 

L A Single Judge! ol Lht Madhya Eliarat High Court*-'* has htU 
that the word '^led' in the present .\ft(cle me^s something other 
t^B the iinj^ition of tAe t» ole. by the Art of the Legislates !« 
Uw context, it tneans enforoeinem or collection by the Exi^ntive, under 
Mihority of the taw,} The reoaoning whicli seeks to distingnisli Art 277 

ConpbtTttion law aud heBOB the iniposition of the imnoat Art 277 
□ntbo^s the coiiiuitiaaM of the iny of those imposts which were 
artaaiiy being levied at the com nienccmEiit of the Co^iitation 

Accoring to the above view, therefore, if a ProviTiriia Act, twssed 
prior to the commencement of the Const ilutiou imposed a dtttT'lmt 
the Art WM to come into force on ;i date subsequent to the comiii'eacc- 
Art 2^ the Constitatian, the levy of that daw n« wSd by 

2 , The protrtdoii of this Article is obvjouslv not available if the 
pnt-CoBstitotion Jaw is replaced by a MW Act after the Constitation ’ 
or a arv duty 19 intp^d under the pre^onsHtatitm Act, after the 
comtucGceTuent of ttie Constitution;”'*^ 

^Contiaiifc tu be Imud', 

Art, 277 autlion'jias the levy ^ ‘existing tuses'. ole. uuia provision 
ih made hy Parliament by law. Tliero la nothing in 

the Article to prcclnde Parliament from providing for such levy or 
wtlectlOU by a new maclnntiy,'' ui iqvy or 

Dlf^n^tiozi betwHA « tu: Bad! & ttv. 

1. A tnx 13 an impo^itkiTi niflde for a public nartia&e 
rcfrreRcc to any fierviCEs rendered by eIie Stale or anv itnecifie 

to be cooferea upon the Hut-piiyer. The object of the teiy « to rai^ 

the fiEeneral j *9 ^.u raise 

2. A fee h a pa^THcat Scijctl hfy the Stale m resewet of 
pcrfoTTiufd by it for the Nnefit of the individna^l. It kviecr^ a 

7 . iVfljjfraaj'fl V. Siait- ijf A, IfiM Mad. 6 i 3 

S. Lit>eriy Chu^mu w C^icuH^ C^rpn., A, Cal 4 ? 

9r Pfosad \\ H^ar Fritfiti Tax a, lAy arpr' -to' 

10. fdhalffal V. BagiPieL A. 1M6 M-b! 177 ' ' 

11. ^oger-rara v. .Vlfafc a/ Jlfadraf, A. 1954 Mid, so ^401 

.»■ f'®'.f*’***’'^' Citrpu, V. Aohns. .\. iSK, p„ / ,™ 

2 C,C si * - 
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principle just appetite to thai of a tas:. While a lax k +u . 

Uefit. ty tbe Government "oral!" a 

’?h 2 sptnal benefit fnjpved br Oie ^Wr 

and tht js usually proportional tp the special Wne£t 

™y «,«d ^ a fee ond approprieteg^St for T^e 

^O^ncfc of Ihe service for which it has been iltlS^d^ind il 
aier^d m ^ the griteral reveuties of the State. ° 

it.i. *'* *• ^ /'^P between 

incnmrd by the S^te m rendering} the services itiEouirli in the 
^fL?5 »“ a moan t atny not be ariihincticallv com- 

tt^serate with the e:rpeo.«B). r„ any b«, in a^ing “ fee ™ 
account IS taken of the varying aWiliet of the tlifferent awesates.'^” 

llSa-Slratfi^tti^ 

men^ R^hjiriou* and ciiaiitable Endow- 

rake^ ^^etiv.^ by then,. mI mo"ey 

'?*** Consolidated Fnnd of the State f/ej/ 
that the levy was not a fee bnt a 'la^t' so that the IcBklntion waV n^^ 
M^ed by Entry 47 of hf-vt HI. The rea.s^ f^ holding that it wn* 
a last mr^(t} the conhnbntioii levied has been tniule to deDcnd nrnni 
the ca/>echy of the payer and not npoa the quantnin of benefit that^ic 
to It Confer^ on nny pnrticnler religions iiistitntion ■ (ffi Ujc 
money raised ^ the levv ,« not eor-niarkefl or specified fee deffavkn? 

Government has to incar iiT^/^mdng 

(fO 1 ,\[hert. a municipality, empowertd to kw a regiairalion fee on 
animats, imposed a ^dmifed fee on the sate nt animik. Te “rdlSa ™ 
^e of the sate pnee, fieJd, the imposition was not a fee hut n 

ta?:, l^anse it wm not correlated to the services rendered bv the 
muincipality and the uiuoant tlie levy varied nccordtog to the sate 

belengcd to the sime ctalsJ* 

™ imposed by a Mnnicipalitv on fartoriei 

on the hilscs of tiieir horee-^iM-er cannot be upheld as a 'fee' unless 
'i J? levied for sonie specific service rendered bv 

ment^‘’’“w'rere tlw'^^hiec^'f ih"^^' P^tTposes of 'locaf govem- 

,h- Jr" *i mippsitino !s to raise geaeraj revenue 

for the^ptirpr^e of running the mntllcipnl administration, it is a tnv 
even thrmgh It may feve been doscrib^ as a licence ft;.-■ “ ^ ' 

fr.’l On the Other hand, the tax levied under s ?70 irf th,. 

D,.stri ct Mu niripalitfes Act. 1^, k a <fee- H^Iiet a L^‘na^Tn^^h :s 

!1 f*- V. f.dksliii|Xj4drii. A, 1SS4 S.C. 382 I206) 

Aft. 266, all llie reveitocs of tlie i^tatc, whether derived from tase* 
Iluties or fees, ^ to form one ■Crmsolidated Fund' Thns, ^urt-fees 
Tvahsed under .Arts, 146 fd) and 229 (2) are 'fees' even ibiwtoih 
j/^ 1 ^ ***“^ Raneml revenues j/CiiflfJiert v. S. D, 0„ .\!^1960 Al? 

^ coqrse, a Mpajute Fnud is ;<aUiet[nte« ermstituted bv the 
u fi-f rcf. Siidftfoifrir V, csmmt. a 

491 (5W)]. Eut even then the inipositioti tins to be befd fo be □ tax 
and not a foe, ,f tlic 'qnrd pro qim' k absent or the kw is ‘excessive* 
[cf. hulk fkye SU>tf a/ yfod«t. A, 19 m Med. Klf. ' 

I- ' Cprfiil., A. IflSS Nub. |K 

It. Liifctty OM^jtra v. Cii/cu^la C&Tpn^^ . 1 . 19 ^ r^f je 
19- Spiral T. CoUtiitij jg*9 Oil. ^ 
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k i$ levied for the siieciftc purpose of regiitatinK ihe sale of article* 
iTh ihc bnlilic strcttBv"" 

4. \Vlipre t]it Ijiw pm itles thflt the butplms, tf imy, after lueetang 

E-hif of tbt stn'icc reudcrttl, ^hdill be ii^pcnl Jor ^CHfrpJ 

purp&scs, Ollier thau ilie cwit o£ mfliniiMoinct of tlie &i;rvici?> tht irajji> 
ailjgo cpimot be iTCatcd P fce.^^ 

5, llie JLbtnbu^^ion ff the power to a tax w not identical wnih 
tliai of the power lo levy a fee. Taxe-i are specifioilly dniLnbntcd 
bctweini the I nlon uud Jitale Legiftlatnr^ by \arioBii EnCncA in Liita I 
attd It mid ihe rt^sidmiry p-rtver to tevv o tax wlikh la not enuineinteit 
ill QI3V oi these Enlrieii lielon^ts to Farliamt nt, under Entry 9^7 of LiF-l 1. 

Oil tlie other hunJ, there is un Entry relating lo ^fees' at the eniJ 
of each of the three II and III, and the Entry is m this 

tff(_ct—"Fec!^ in respect of any of the inattei^ m the Liit* . . The 
rc-^ttli is that uaeh Legi slat are ha s the puwer to teey a fee which ls 
ctj^extensive with its power to IcgUlote with respecl to substmitive 
111 fitters and that eitlier Lcgishiiare innyK w hdt nuking a law rnlalmg 
to a sttbitet-mutler within its conipefencej levy a fee wilh inference 
to the servkti^ that would be rendered by the State under such lav- 

It follows, accordingly, that whenever the question ol the Jegi-sla- 
tivd comociencd or vahditv of an im pogitiou is raised, the Court 1ms 
to enquire into iti real liuiure, uLtonding to the tests dJi^ased alwve. 
"thns even tbongh ail iuijxjsitkm is labelled as u fee, if it appears to 
die Court Usat it i^ not a ‘fee* hut a -taxV the qaesltnn to be 

delemtined is whether Live p(JVier to levy such specific tax been 
ussiimcd to that Le^stature by tile Entries in the Lists oyer whicll Tts 
pdu^r eTfitendiii ii not. tbe Court inu>t declare the imposition us nlfru 

Tax and Cei*. 

I \ cess is n ln>f canfitted to a Iwnt nrta fcir A specific- *itkecl or 
a MtiiCDlar K n form of Uixatk^l tuid tke^worcl 'tAX*. 

in its generic sense m Arts. 3JS5-6, inclndes a 

2 . Since firrtismen dteti CM tlie terms W olid -cess’ rather 
incliscri mimiielv-, ihe validity of q» imiwsnioti IS to he deternutted wdlt 
tt-ference lo its nnltire and nol whether It 1* luLelkd as a ‘tax' or a 

d' \ ecu* bemg tt luX and not a frt, no pm ijiro bufLwdcn n 

servis^t rendered and the la^vy is neocisary to uumtain its vatidity/' 
^rti iJioufih the proceeds of a cess go to a local fund, if the kvy i-i 
not in respect of anv particular service rendered, it is a tax,'* 


278 . Oifiilfcd.^ 

27^^, (n In tbe foregoing provisions of this Chapter h 
*' net proceods" means in relation to any 
Calculation of *^net duty the proceeds thereof reduced 

proceeds'S etc. collection, and for tbe pur¬ 

poses of tho?e provision-s the net proceeds of any tax or duty, 


rifmlki^f CmiffCU V. Frnfco7^vta?aru, A. tSa? Andhra 103 
Mtikundanna v, S(at€ of Mysore, A. 1960 ^.lys, 19 (2JL 
Cemmr M R. E. v. ^Jikihmmdfa. A. 19.S4 S,C. 2S2 
ftiirurain V Hyderabad MankipalUy, A. t060 A P. 234 {241]. 
Shanmnsha OU Mm v. 3fdrlffL A. 1960 Sr.-ii. 160 
HabhvbM V. Stale of Bombay, A. lOaO Bern. 43 <451. 


20 . 

21 . 

22. 

23, 

24 . 

2b^ ___ .. _ , . 

1. An. 279. has been omitted hy tlic Con.stilutton (Seventh Amend- 
meutl AcIt 
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<yt of any part of any tax or duty^ iu or attributabk* to any 
area &hall Lw ascertained and certified by the Comptroller and 
Auditor-dencral of India, whose certificate' ahiill be final. 

i2J Subject as aforeadd, and to any other express pro- 
t isiun of this Chapter, a law made by Parliament or an order 
•of the President may, in any case where under this Part the 
proceeds of any duty or tax are, or may be. assigned to any 
State, provide for the tiiauner in which the proceeds are to 
be calculated, for the time from or at which and the niaaner 
ill \vhich any payments are to be made, for the malting of 
adjiistDients between one financial year and another, and for 
any other incidentaJ or ancillary matters. 

280, (1} The President shall, within two veurs from the 

comidcncemcnt of this Constitution and thereafter at the expini- 

Fmaoee Cemmi.- 

timii as the Frc^ident considers iieccssar\\ 

by order constitute a Finance ConiniUsioa 
uhich shall consist of a Chairman and four other metiihors lo 
be appointed by the President. 

(2l Parliament may by law. deteniiine the qualifications 
which shall be reciuisite for appointment as members of the 
Com mission and the manner in which they shall be selected. 

(3) It shall be the duty of the Commission to make recoin- 
tiiendations to the President as to— 

(a) the distribution between the Union and the Stales 
of the net proceeds of taxes which are to be. or 
may be. divided between them under this Chapter 
and the allocation between the States of the 
respective shares of such proceeds ; 

(h) the principles which should govern the grants-in-aid 
of the revenues of the States out of the Consoli- 
datetl Fund of India ; 

* * * •: 


(c) any other matter referred to the Commission by the 
President in the interests of sound finance. 

(4) The Commission shall deterniine their prijcedure and 
shall have such i.x>wefs in the performance of thgir functions 
as Parliament may by law confer on them. 


281. The President shall canse every recoinniendalioii- 
made by the Finance Commission under the prorisions of thus 

of tlic Fiiian<!£ Com- ^™orandum as to the action taken there- 

to i>e laid botore oacli Hourc of Par- 
liamcnL 


2. Sub-Cl. t€) of CL m has been omitted by the Coristlttih'on 
fSe^^itlh Amendment) Act. t&Se. ^ i-on5tiitihon 
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282. The Union or a State may make any grants for any 
Rs:n«iditiii« de- public purpose, notwithstanding that the 
irayable by thfc Union purpotse is not one with respect to which 
mr n State one of iia Parliament or the Legislature of the State ^ 
rEAfnnt^s. Hig Case may be+ may mahe laws. 

Scope aF cxpco^iiE^turifr by OnicTi or SUite. 

This Ajrtkic provic3es tliat the spending iwwer of the Union or the 
State Leglstainre is not Hmited to the legislative powers tonferred upon 
it. In other weirds^ Ihpngb tlie lists in tlic 7th Schedule deSne the 
powers of the Union and the Statc^ in matter of €Xf^fn- 
neither is circumscribed within ilie hgts assigned to it. The 
only limit lo the power ol the Union or ^ State to spend on a purpose 
not included witlim its legis^tiTe power is that the purpose mast be 
"public*. By virtue of Ihe .^rtit:le> it will be posaihlc for a btwte to make 
grunts in favouf of the inatltutioiis and Universities specified in Kutriea 

In view of the provisions of .\rts. 55-7p the exercise of religion is 
a 'private* purpose nnder o«r Constitution and the State cannot make 
esq^nditure of pnbltc revenues for the e*»tablishnient of any religion 
or for the promotion thereof. lATaen, howeytr^ the State takes oi'cr 
the superintendence of the properties of a rcliigious 

in&iitution or endowment in the interests of "public order^ morolity or 
lieolth^ or to control its secular activitieSr the expendiinns nf money 
for the purpose ol Hnoh adniinlstrarion ir- not nn espcndiinre for thf 
purposes of any religion bot for regulatbn by the State of secular 
activitks, which is a 'public pnrpose* wilhin tbq menuinig of An, 2S2/ 


etc 

Con..*;olid:ited Fund-s* 
ContingedCv' Fu uds 
and moneys crei-lited 
to the public at- 

conntSu 


283. (U The custody of the Consolidated Fund of India 
amd the Contingency Fund of India, the payment of moneys 
, . j . into sneh Funds, the withdrawal of moneys 

“ .. ■ ^ , therefrotiiy tlie custody of public moneys 

other than those credited to such Funds 
received by or on behalf of the {jovern- 
ment of India, their payment into the 
public account of India and the withdrawal 
of moneys from such account and all other matters connected 
with or ancillary to matters aforesaid shall be regulated by law 
made by Parliaincat, and, until provision in that behalf is so 
made, shall be regulated by rules made by the President. 

(2} Tile custody of tbe Consolidated Fund of a State and 
the Contingency Fund of a State, the paynsent of moneys into 
such Fluids^ the -n-ithdrawal of moneys therefromj the custody 
of public moneys other than those credited to such Funds 
received by or on behalf of the Government of tbe State, their 
payment into the public account of the State and the with¬ 
drawal of moneys from such account and all other matters con¬ 
nected with or ancillary to matters aforesaid shall be regulated 
by lavv made by the Legislature of the State, and, until pro¬ 
vision in that behalf is SO made, shall be regulat^ bv rules 
made by the Governor .... of the State. 


S. Cf. Nanjyatt^ii v. Stair af ^fadrat, A. JpM Miid 305 
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284- All mod ay recdvod fay or d^po^itcd with _ 

la) my office employed la coanection with the affairs 
Custody of snitots' Union or of a State m his capacity 

clifposiiA and cither as such^ Other tlian revenges or public 
moneys raised or received by the Govem- 
cenfts, meat of India or the Goveniinent of the 

State, as the case may be, or 
(b) any court i^ ithiu the terrilory of India to the credit 
of any cause, matter, account or persons, 

sliall be paid into the public account of India or the public 
account of the State, as tlie case may be. 

285. fl) The property of the Union sball. save in so 
far as Parliament may by law otherwise provide, be exempt 

F.iceniptioa of pro- imposed by a State or by 

petty of tJie Unitiii authority within a State, 

from Stale fixation. (b) Nothing in clause (1) shall, until 
Parliament by law otherwise provides 
prevent any authority within a State from levving any tax on 
any prop^^ of tlie Union to which such pro^rty was imtne- 
dmtely before the commencement of this Constitution liable 
or treaty as liable, so long as that tax continues to be levied 
m tliat State. 

Exrmpli^ka of p]ro|»«rty of the Union from Slate Taxation. 

Tlie System Df doeble guvemment set ap bv o feJerni Constitution 

room*’ s™wdi,'*‘crking, Il« iannuiiiry of tile property of one 

tavernment fttnn taxation by another. ^ wi tne 

Constitmion embodies ibis princinle in. Arti 285 nud 5 J» •rii.a 

K mxS of th'e pmpcr5^ofThe""l?n^-fSn 

Cl. {tj t Property, 

-pro^rty- m tliia Article h^a used in o 

tKTfeaJv paeraE ami would include bniMing, chatseJs 

and everything that has a. niouey value in tliq 

market and comes the purview qf any tasiti^ stattitcA NnvnJ 

,3"‘* bttiMing itonding thereon tnay 

u™ 0,1 ilf’^j K ‘I't lEabilhr of the huiiding to taxa- 

tiun may be dEE^arent from tliat qf the land-* 

*Prop*rtj" of th« Uumel’,, 

I,- .1 property of the Union, whatever 

lac the mode of asBtsament,* ' 

2 ft h competent for the Stale Lcgislatnre to imuase a t«* 

ff *{:he '’'nroVrt*' of Union p^Lty, 

tf ihc property 1 .S valued and assessed ns a whole os Uie bat^ of th« 

tax .md tiien the liability Is npponioi,«l between the owner and tl.e 

* <^o'porat(an of Cslttitta v. 5*. Ihojwdf - 5cWl (lowi rwv 
2JI, atlirmed by (imW F.C.R. 368, ' “ C.W.M, 

83 
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pceupier, it a tax an pfsjpcriy, and I'nioq property must tw 
ex^iuiptcd.^ 

m u far u miy by Uw <pth*irwiM proTide^'. 

Tliese Ti'ordi that FarlialOeuP may by bw pt^Ulit a State 

Of any aalliorltv wWiip a State to inipose a tax nn Union propcitj-, 
Tht cbjeet of Cl. 11)^^ thu^, iji not to pfrevent State or local taatation of 
Uiiitiii property, attogetber, hnt to bring it nndcr control of ParSiament. 


-'All 

The word in tills context is to be interpreted in a p-idc seUEe, 

iTtclndlug anv im positioti or levy in the natnre of a tax, oilier- 

wise tlie Stile Government wonJd be abk to do BOrtieihmg indirectly 
what it cannot do directly. 'rhi-H also fo]low‘^ from Art. 3e& pasL 

^'Any mulbority witbia a Stmte'^ 

Tltitt expresKsian rnabes it dear that the exemption relates nut only 
to taxes imposed by the State itMlf, hot also by anbordinate bodies 
Ukc Municipal tlks and other local authorities^^ wlio cannot possibly 
iiavc a larger power ibnil the Slate itMlf by which they are created. 

Cl- |2l t "Liabl* or treated M liable''. 

These worda mean tliat in order to come vdthin the Proviso, the 
umpertv Jiiust liAvr been in physical existeuce ifnmcdiately before the 
Ci>iiiinenceniciit of the Coniititiition. There Lcmld have hcen no liability 
iftflched to ft poti-exLstont thing; nor canid there ]iave been any treiit- 
ment of Q non-exi-^Leiit thSnfj. New bnildingis and strticluitefl erected oii 
the himl cflcr ihc ndotresaid dale arc thcreW exempt from tax though 
the land on which they have been crccrtccl may be liable to iftx under 
CL (21-^ 

Four coiiditianiS are ncce&M^' to bring a property witliin CL 12} in 
order to make it liftble to taxation : 

(fl) Physical cxiatenco of the property immediately before the com- 
im-ni!ement of the Constitution ; 

(hi Liability of the property to the tax on that date; 

fej physical existence of the property now, at l!ie time when 
the tux ifl sought to be levied; 

(iJ( Liability of the property lo lax now .* 


rented u liable/" 

Tliese words, as an altemative to 'liable', have been evidently used 
to obviate the contention that any taxes which had in fact been 
collected before the commencement of the Constitution» were not 
legal IV payable.*'* All taxes which were /ad collected prior to 


5, Turf Properties V. Coirfiji, 0 / C^twlfa, A. 1^57 CaL -131 

Under the comrspotiding provision in a. IM of the Gnyernnteat 
of Indio Act, the Central LcgiHJainre made iht Railways (Local 

Anllioritica" Toxuliou} .\ct, 1&*1 [UFifon of Judk v. fonimr.. 

A, ISe© Pot. 216 ^ - 

7. Cf. Govcmor-Ceflcraf fn Cuuncti r. Cor^iJrartoii of CaZewt^n, A. 
Col. 116 affirmed hy CorfiOTOtfoB of v. Si, Thomas^ 

AelioaL (im P,C,F, 369. 

B. q.-G. Ztf ConucU r. ri>r/n?niHnri u/ CutcMa, (19471 S2 C.W.J^, 
173, opproTcd in Cff^poratfort Of Colcutla v, .Sh Sehool, fl9l&l 

P.e.R- 369. . j. . , . 

9. Tliere waa a divergence of judictnl optmou [rf, v. 
commit.. tl902l 25 Mad. 457; Sffy. of StaU t. MgJhnirfl, (lg9o) |4 Botn. 
21.11* Ocpi'PMnmpnt of India Act, 193S as to wlicther the 
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ramtncqcenient; of thfl Canstitai-sgn wiH CEmtiiitae, nnlea-s tBc Union 
Parliauiem: Aiaccs anj law to ibe contfary.** 

the cemmcacnneELl of Coiutitarion'\ 

^ C]. (2) says thai properties which were llabk or treated as Ikble 

to Ejix Ufore tJie tommciicenieni of the ConstStdlionp will tantiuut to 
oe so liable, luatil the Union Farliamuit legislates to the contrary The 
effect pf this clarisep read ivith the Proroo to =i. J54 of die Ooverntnent 
of India Act, 1935 is^ 

If a property was not liable fo LExattod under tlic Govemment of 
India Act laaSp It IS evident that st was not 'liable at tlie conunence- 
fflcnt of the Aonstiptioa\ Hence, am property vihicJt was don^jisctsient 
on and has been snbscqnently acquired or nreated would not he 

liable to be taxed nnder cL (2) of Art. 2^ 

TTius, a building constnicted after 1-4-37 cannot be made liuble to 
taxation nndw d. m of this Article.In m CcuficU v. Corpats- 

poll p/ Ormond J. went ^^lrtLe^ and opined that even caoital 

jinprovenietiLi and alterations made to an exist bin: buitdiue after 1-4^ 
would be exempted from the operation of the Proviso to s 154 of 
^^(^veniment of India .Act, [to which ct. (2) of An. 2S5 rorres- 

But the fact thJ3.t on 1^37 the ownership of the propertv belonged 
to a p-iny other than ^C Govemmenr is immaterial provided the pro¬ 
perty belonged to the Unioii Go^ymment at tbc oomtUEncement of the 
Consbiniii.cin and was If a We to the texatiou on that 

llluTtradon. 

Tile premiss 111 jnestiDji belouj^cd lo the Bengal Telephone Coroo- 
rotion iit> to to taxation hy tbe Corporat^ 

till tfjca- In Apni. 1^, Gavernaicnt of India acquired the MCmiRes 
and ihe Corporation oonhiined to a«Kss and ooilea ihe tuc the 

^eerauient up to tfie second quarter of 1&S0-51, (,c„ up to a pcat- 
Coiistituiioii period. 

„ Goremment, it was contended that Goveriiment 

not liable to pay the tax inastimch as the ownership of the DrooertT 
-did not belong to the Governinetit on M^7 when *. 154 of the Co^ern- 
India 1^ come into force. Etcjecting this toDtention. 

held, that Art. jZ) of the Conslilntion, read with .s, 154 of the 
GoCT-mnicnt of India, ISJS dy not require that the property mast have 
teen to the tax a* Goveratnent property on Since the 

poperty belong^ to the Goicrtinieiit at the commencenicnt of the 
J^iiirttion and «Tis actually Hsse^d to the tax on that date, it ww 
tilT t “ meoniBg of .Art. 3S5 (2) and, accordingly, 

wSe^”*' '^*’^** ^ ^ Parliomeat does not legislate other- 

"Tlut ta«^ 

The aathority cotirerred by el. (2) is to continne to lev\' ‘that tax' 
r.c.. the Identical tax, haring regard to its natarc an dcharacter and 

ptowriies of the Cronti conld be bound bj- taxing st.itutea. In ord« 
to ohria^ ^Hch controversy, the W0n3.s ‘treated as liable' were inserted 
m 8. 154 Of the Coi-ernttieat of India Art, ISdS], and continued in the 
present article of the Constitution. m me 

W, Ciyr/'orailen of Calenito v. Si. Tkonms' School , (tstel FCP 

Coi'pcratlm of Caleuito, (1945) fi 

Ormond of Cuttmtia. (1M8) 53 C.AV^X. 231, 

12. Corpii. of Coicnila v. U«ion of India, .A. 1957 Cat. 54s, 
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Mt its ^tfan(«FFi ar rate. So long as it remmns the iliefe is 

nothing to pfevent ibc State or local nalilority tp inerisise or pe^duOi 
its rate, in tLe usual manDcrp ajud according to its oeeds or to nevis* 
tbe valnation ol tbe property which is sobjeoc to Ehe tax. Tlie variation 
of the quanLpin or rate does not aificci its power to oobtinue to levy 
the lai so long os it remains 'itai lax^» on its natme, character or 
specici. So long as the ta:£ remains the same, it is only Parlisment 
which can prevent the coniinuance o£ levy of that tax by the State or 
local anthority/^* Of coarse^ if additional fitmetnres are constracted 
after the comrnencement of the Constitntiorij tliey w^onld not be oovered 
hy Art. 285 {2)."* 


2S6. (1) No law of a State shall impose, or authorise the 
imposition ofj a tas: on the sale or purchase of goods where 
such sale or purchase takes place— 
Restrictions os to outside the State , or 


itupositfoa of ta:x on 
tile ^le or purcliafio 
of goods. 


(b) in the course of the import of the 
goods into, or export of the goods 
out □f;^ the territory of India, 


(2) Parliament may by Jain formulate principles /or dcUr- 

mining Token a sale or purchase of goods takes place in any of 
the ^ays mentioned in (1). 

(3) of a State s-bd"!, iJi so far as it imposes, or 
authorises the imposition of, a tax on the sale or purchase of 
goods tiedflrtfei by Par!I by la-af to be of special importance 
it! ter-StaU trade or commerce, be subject to such resific- 
iions ci«d conditions in regard lo fbe system of levy, rates and 
other incidents of the tax as Puritament TPiay by law specify. 

Amendment —Tbe Con^titutian fSixth Amendment) Act, 1^56^" has 
made the follcwing ebauges m the .\rticle— 

(a) To cL tlK the which ran thus, bos been ouiitted : 

Pot the purposes of sub-clanse [ttK n sale or pqr- 
diasc abflll be deemed to have hiken place in tlic Stitc in w^bich the 
gooda have actwaMy betn delivered as a direct rct-ult of snch to3e or 
purchase for tbe purpose of cotisomptim] in tlnjt State, notwlthatanding 
the fact that under the general law relating to sate of goods tbe property 
in the goods has by reason of sach sole or purchase parsed in another 
State." ^ 

(b) Cl- (2), which was as follows^ bpLs been substituted— 

"(2) Bxwpt in 3SO for as Parliament by law otherwise provide, 
no law of a State shall impose, or authorise the imposition of, u tux on 
the sole or purchase of any goods w^hera ^nch sale or purchase infccs 
place in the c^vurse qf inicr-State trade as tomnierce i 

Provided that the President may by order direct that any tax on the 
salt iTfT purchase of goods wliicb was being Tawfntly le^ed bv the 
Government of any State immediately before ibe commeacemeiit of this 
Cotistitntion shall, notwitlistanding that the imposition of sacb tax \a 


13. G.-G. in Council v. Corparation of Calcutta^ (19471 52 CAV,N. 
173. 

14. Union af India v. LtlcfetiffW jVfnuldfia^i'lv^ A. I9S7 All 452 14551 

15. Came into foroq on 11-1^56. 
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contrary' to tlie provisioci of this cladSf^ ecmtinne to be levitd until the 
thirty fim day ot Maiichj 1961." 

CL 13] has al£o been snbstitutijd. The DrSftnal t3j waa as 
folion'a - 

''ulj No law made by the l^egislatnre of a Stal« impoaing^ ot 
amthorisiog the imposition ofp a tas on dae sale nr pnxdiase of any snei 
gcods aa have been declered by Farliament by taw to be essential for 
Che iife of £he eomtiiiLQity aliall hai'c cHect Duless tt has been fescryed 
for Che eonsideration of the President and has received kia assent, 

Objects of Amend nunt,. 

1+ The Explanation^ which introdoced a legal fiction to determine 
the sitns of a sale, led to difference of opinion in the Supreme Court* 
itself^^’-* as to the scope of the Hxplonatlo;]. In order to ohi'iqtc such 
controversy, ihe Explanation his been omitted and power has been 
gitren by the new CK (2$ to Parliument lo lay down the principles for 
determining when a sale shall be deemed to have takeu place , within 
a State w^itliiq the tueaning of Cl. fl) (a). In pursuance of this powcr> 
Parliament hns enacted che Central ^les Tax Act, 1966, 4 of which 

provides a simple test of the physkel location of the goads for deter¬ 
mining the situs of a sale as between mote than one States^, 

2. Ch (2) did not altogether take away the legislative competence 

of the States to Linpo&e a tax on taking place in the courso of 

iuter-State trade or commerce^ bnt subjected St to legislation by Parlia^ 
tiicnt.** By Entry of List I, introdnccd by the Const]tntioa (Sixth 
An^endmetJt) Act, T956, the le|dslative power to tax taking place 

in the course of intcr-Stste trade and commerce has been vested exclu' 
siveiy in FarliasnenE Hence, the original cL £2) has become nnneceE^ry, 

3, Instead of the ^ts^cnliar goods, the new cl- |3) deals with goods 
declared by Parliament to be of special importance in Sntcr-State trade. 
Thl^ provision has been necessary in order to render cJTectivc the ex¬ 
clusive power of Parliament to tax sales taking place in the coarse of 
inter-Staic trade or coisinierce. Ev^n though a sale doe* not tnhe plane 
in the course of inter-State trade or commerce, State taxation shall be 
subject to PaTliamenlan- control if the sale relotes to good$ which art 
of special importance m inter-Statc trade as declared by Parliament, 
This is another provision devised to clJmiuatc State hairiers to tile free 
flow of interrHState transaefions. 

Art, lltfttvictionv upon irnpo»it£ol% of ul« tu hy n Statv. 

1. Hie power to impose taxes on 'sale or pnrebase of goods other 
than newspapers" belongs to the State [Entry S4, List Bnt 'taxes 

on impnrti^i .ind export.^* [Entry- 84, Li Fit II and ^ taxes on intcT'State 
trailc atid_ commence* fEDtry Lt*! Ij are exclusive Union subjects. 
Art. .2S6 is intended to ensure that sales taxes imposed by the f^tntes 
do not iiiteTfcrii? with imports and Inter-State trade and eoiiamErce, 
which are niatter^ o£ national concem, and are beyond ihe douipetcnce 
of the State, Hence, the present xArtick lays dowti certain limilations 
upon tlie power of the States to enact sales tax IcglBlatton. 

ITicse are— 

fell No tax shall be imposed ou Mile or ptircbnse which takes place 
OFfijidr thr Stat£ (CL (1) (a)]. 


16^ For comments upon the original artick, sec C3, Vol, n, p, 361, 
seg, 

IT. SiaU of Bombay v, Unrtrd iVfetor^, [1963) 5.C.R, 1066. 

15. flciEgal immunity Co. v. Sfati o/ Bihar, [1965] 2 S-C-K- 606. 

16. Tliis leE Q scope for itwcuioils argtuuents, as in .\/vji?re 

Co. V, Pw Commercial Tax Officer, A. !fl57 Mad. 30^ I'J'/'/S, 
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(it* ^ Imposed (ID sale or pnrvhiisc ^rhich takes plow 

Jti ifii course of rfFEj^£>rt into or export Pwt 0 / inJlo Cl, (if (bjl. 

. t'onnecCiaii with iiattr-State trade nxid commerct^ ibpre are 

tWQ ] ^ 

fq) Tbt potter CO lax iales taking plaec in the contse of inCs^r- 
itatc trjide flud cDutmercc* m within the welujive comoelence of Par- 
Jiamem [Art, 269 (J) ^g); Hncrr 82A of List I]. ^ 

[b) Ev™ though a sale d «3 not tate plaqe in the course of Inter- 
State trade or com inereei State tEyoitiDii ^x,^!d be subject to mcrictionit 
and condjtions im posed by Parifament if the sale relates to ^sood^ 
declared by Pariiaraeiifc to be of spsM (mpoitami in inter-Statc trade 
ana tommerce*^ [cl. (5J]+ 

Cl, if 1 J E A tut qu. s.&Le Or purchue-. 

T - “Vt incideiice of this tax* Me under J-ntre £4, 

I^t II, post, pie transacuon that ia taxed is the tTun&action af sale 
wbich nteans ihe transfer of owueriship fcom ijne person Id another 

Ss‘t' ttt'SlS".“"■ ’* 

fallow.-' Cealral Sales Tbx A«, iaS6 nicene^ a ‘salt' as 

bait with its (praminatical vanations and cotpiatf tsDressians 
means auy tniasler of property in goods bv one person to Hinotbtr for 
deferred pnyment ^ for any oiber talmbie musideratioo. 
laclndea a ^amsfer of goods on rlie birc-ptirchase or other ststcro 
payment by utatalmeats, bat does not ioclnde a mort^aEe or 'hviKi- 
inecEtiQTi Df or a charge of pledge on poodst'* ^ * ji™ 

arc defined by s, t (d| as foUpws _ 

,. "G««i6'’ ineindea all niqteriflla, articles, conimodiiieg ajid all tulicr 
tiilds o( laov-able property, but does not inclade Hf-^fufvrs, airtiaiwble 
cLaitna, stocks, shares and secturitiea." 

Sub-el. (a) ; “Ontaide ike Statg'. 

1. means Mtalde itic State seeking to impose the tax. T\^e 

object <rf this snWlatise » to present iimkiple taxation of a aint' e 
irameaCLiOn... * 

2, In exerciM of the powr conferred by amended cL [2k perl la- 
Djent has formutated the pnnctples of determiaine when a sate of 

=•'» T» 

’*llj SubjKt to Iht provisions coiitiiitied in scctioii 3, when a sale 
or pcrtllnse of go^ is determined in accordance with snb.secli™ (SJ 
o take place tiiside ^.^tete. sttch sale or parcltase shaL be deeiiied "i 
luj VC mkea plqce ootF^idc aU olhet StatesL. » 

. y* ' “i' or B«?dK, il'all be deemed to take place 

inside n State if tli(i goods arc within tlit S^tate^ pinn-c 

la) Ln the c«® |,)f or excrrtaiiied goorjs, at the time ihe 

contract of aale IS made; and 

Ik) in the case of unnsccrtalncd or fntare jjoodi. at the time of 
Hieir apptnpnation to the contract of sale br the sailer ot 
by the bnyer, whether assent of the other pdnv is prior or 
sub^lticnc to finch on q.pprnprmttoii. ' ^ 

Ka^ZatwiJon.^Where there is a single i^ttnct of &a|v nr nuri-hAA^ 
of floods aitiintEd at more placef^ tknjn one, ihe orovUienu uf /hi a s-ttli- 
*«t.cn shall apply a., if 4cre were separate In rcsi^ Sf 

the goods at eacli of such places." rtspect oi 


3. S. 3 of the .\ct [see p, .S)l, anffi lavs dnuTi mii.t. . -t 
purchase ts said to take pljice in the Coarse of Tmer , 

^rnmem. This meane that a transaction comw ntider's 3 it^ can not 
he Mid to have taken place -inaye- any State? 
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Sitiu of the fleie. 

]. TJis Explanatif^rt to CL {11 which hpj; foren omitted by the 
Con^ tution (Sixth .4tiiendiiicnt) Jict, provided for the dettnuiiiii- 

tion of the sisai of the pale accordinff to a ]tgoI bccion, nanidy, thot of 
actual delivery bs. & dinset result of the sale for the purpose of t^on- 
stimpdoo in a StaEe^ This r«ttlted in a diderence of opinion**"^* ia the 
Supreme Court itself, as to what coustituted 'actual delivery* and *can^ 
fiUmplfon* read wiiii the ExplanatiDn. 

Z.. Ill order to obi-iatq such controversy, the Ceniral Sales Ta* Art: 
ha* adopted the simpb test c?f the phy:Hical location of Hie Rood^ for 
detemiEdinR the sitns ot the sate. For this purposca the Act makes a 
difitinccion between ‘ascertained* and 'nnascertaEncd'^ grwdft (wllitll terms 
arc obviouslv nsed in tlie same Gen&e as in ttie Sale of Goods Act, llidU). 

(a) In the i;:ase of tixe *ale of ns^crlain^d goods, the material point 
of time ia when the contTaci of sale h made. The sale will be deemed 
to liave taken place in thot State where the goods arc f hyskoHy [ucateti 
at that pdint of time. 

jb) In the case of unascertained goDdsi the location of the good* 
at tile ciniie of their appTo^fialion to the contract of sale would be the 
lest. 

Wltnl is meant by 'appropriation to the contract^ will be clear from 
s. 23 of the Sale of Goods Act, 19130^ wbicli savs— 

**(1) \k^cTe tlicr^ iSs a contract for die sale of nnuscertaitied or fnltirc 
good* by descripcioii and goods of that deseriptipn and in a deliverable 
are unconditioually appropriated to tlie contracti, either by tlie 
selier with the assent of the baycr qr by the buyer with the assent of 
the seMer^ the property in the gooiLs Aoretipon passe* to the buyer. 
Such assent may be expre** nr implied, and luay given either bcfijre 
or after the appropriation is made. 

f2) Wht:t^^., in pursaance of the contract, the seller deliver^ iTie 
goods to the buyer or to a ciirricT or other t^liee fwhcllicr named by 
the buyer or not) for the puriMse of transtiiisslon to the bayer^ ami 
does not reserve the right of disposal p he is deemed to have nneondi- 
tinn.illy appropriated the goods to the mutract.'' 

The point of time which is rcTevaiit under thle bead is nnt the 
u^vcrtainirrcirt but the approfiriation of ihc goods to the contract of salCp 
whieb rp=mlt5, generally speaking, in the passing of the goo^. 

It is clear from the language of *. 23 itself, that the appropriatmn 
may be by the icllcr with the assent of lht buyer or b^’ the buyer 
with tJie Hiijscnt of the .Seller^ that assent to appropriation may be 
express or implied and that it may !» given after the apprupriidnon -jt 
I n advance before such upproprialloti.^ 

3- In sonje cases of the sale of nuascertained or future gooil* it may 
happen I hat the Keller or the buyer may innhE atl appropriation of the 
gOCKds wiGiont the assirnt of the other party and put them into the 
cour&c of traii-sit. H may in such cases happen that the location of iTlc 
goods when the a^ent of the hiiver or Reller is giveti to the appropria¬ 
tion is dtWcrcTit from their location at the time when tlte seller or the 
buyer insde the upproprintion. In order to proode for them b. 4 (2) fh) 
of the Act lays down that the location or the goods at the time of 
the uppropriatinn by the seller or the Imyer irreiipeclTvc of their 
location at the time when the assent of the other party ts givcTt to 
the approprSatinn should be the decisive factor in detertrtining ihe situs 
of the sale. Under e. 4 (2) (6), the time of appropriation Is the lelvvant 


20. Sta^c of Eoinbcr^' v. f/tilled ilfohJrjf, i3fiS31 S.C,R, 106^1, 

21. immandy v- Static of SUisr, A. I&S5 S,C. 661 : {1055) 
2 .S.C.K- fi03. 

22. CommT., S. T. v. ffujcnaJi, il9eo) I SC A. 5S 
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liiiit and the consent iif the other party nuiy be ^pbsequeut lo the 
iijj^ropnation, 

of the goods% of conr&e, means the location df t|w goods 
ui the focta wLkh coustimtocl the subjeei-nmtter of the ngroeiuetitr” 
-i avoid any coalrovetiiy, 5. 4 PJ of the Act makea 

W'Clerir ilmt as &0011 ns n ssie is dtenicfd to hnve taken place within n 
htate at ^11 be deemed to liave taken place ontsida aU other States. 

The Rxplanndon to 4 provides tlmt where goods sicnated In 
?r roorc States were sold under one contract of iale^ tin? coEitract 
^innEd be detraed to be divisible and regarded as sepnrntc contrnctB 
ffor the purposes of Soles Tnx), relating to goods liscated in each State. 

6, The n-ord^ ‘subjoct to the provisions of &. 3 * cicludv saSes in 
the ^tirsc of inter-Statc trade and commerce from the concept of sale 
m^tae a State". 


Ch {1} (bh No tM on Miln in 
out of India. 


course of import Into or export 


. I, TTiiii MtLHiLBiKe pret^etits a State from levying a sates ta.v m as 
to auterfere with the Union’s legislative powers with respect l& import 
Oitd export am&s enstoms ffynliers r^ntry^ 41, l^ist I) and duties oE 
L-U.stums mcludjug export duties fHnlry ® of UUt 1), 

2. As explained by the Supreme Court," the object uaderlvine the 

exemption from sales-iaxation given by the present clause is^ alio to 
aymd double taxation of the fareign trade of the ojuatTV which is of 
^ fr^ac impondnce to the nstion's ci^onnmv. The double tmscalion 
^nght to be avoided cons^isted in tiie ImpcsitT™ of export duty bv the 
Central Goiernmejit and the impoMtioTi or sites^tax bv the State Govcni^ 
nTcnt m Its different aspects m an export and nsi n'sale. Such double 
fixation IS nvoide^l bv exempting the e.xjioit-ealc and iIk irnport nurchaM 
from the levy of saLcsdax bv the State. ^ 

3. Tlic ban imposed by suboLs. {a] iind {b) are independent and 

each one of these bans has Ec^ be snnnoiidtcd before a State can Impose 
a tax on the sale or purclLose of goods." ’ 

*lu the cemrH of iaiport or export'. 

. I. S. 5 of iliE Central Satw Tax Act, 19S6 enacM in (lursnaiice ef 
tbc power coafemtl bjf nmended cl. (2) cf this Artkte, lavs down the 
pnnrjples for detcnnining wiica a sale or pnrctinse takes place in the 
^rse of riiipMt or export. It save— ^ 

. "(i) A t.ftlc or pnrctiase of goois sliall !» deemed to take place in 
the course of the export of the goods oot of the territory of Itidift onlv 
if the sale or pnrclinse eitlier occasions sttch export or is clTeeted tn- n 
transfer of do^ments of title to the goods after The havered 

the Customs frontiers of India. 

(2) A sale or purchase of goods shall be Jeenicd to take olnce hi 
tltc conrw of i]« import of the goods into the tenitorv of India onlv 
if the sale or purchase either occasions such import or ’is cliecied iw ■. 
transfer of doeatiients of title to the goods befwe the (roods have croSeri 

Ib^ customs frontiers of India- 

2. According to the foregoing section, r transaction of Mle or nor- 
fhiise may take place m the course of export or iniport in one of Tvo 
ways, m suggejited in the secomi 2‘TOi*««eore-CochfM east ** vi*.— 


??■ V. flaiciiall, (I9a(») ( <i,c..A sa i??. 

53. '■ Cashe-unat /’aeforv, S,c,R. 

25. Bengal fnmiunify Co. t, Statt of Bihar. jgss S.C. 061. 
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Whe^rc a sale or pnrLJjnse by tranafcr sbipping ^.bicnTiicpts 
takes place before or after ^as the Caic titay be) tlie j^ocKis Ivave cro?iwd 
the iTtigtoms frontiers of India^ 

These Ivr^ cLoi^es of cases may now be e.^iplained. 

J, Salt flr jtbiTfij occaifoiir (fits expert or impotf. 

Followinir the majority dctdsioti In Sioit of T- C- v- 
the Central ^les Tas Act Lays dowu that a transaction whkh directly 
or LminiHlLately leads to the esytort or import takes ptuce Hu the coarse 
oP cjcpori or loiport. Hance, 

(f) Export sales of comnni^iHes to fort]^ bayens on c.bf. or f.Orh, 
terms fall within the scope of exemption under this clattse.^* 

(fi) Imporl purcbj3Srft& are Similarly exempted from Kalefi-tax.“ 

It Is now cl<^r that a sale in the course of export or import shall 
not tnclade the ^Ic after impon or the last pnrehase prcccdinif 
the export.All sales preceding the one that occasions the export are 
taxable ttp-en if the goods are manafactnred with tile object: of export/ 
(a) Tlic fact that the importer efiects the sale throngli commission 
agents rc:£[deQt in another State docs not alter the position if the gcx»ds 
are purchoiied an 6ehal/ of tbi ini porter and dcUYcrcd direct front the 
foreign country into the State of the inifMxrter,^" 

iUitslralion. 

An importer in the State of Travaneore-Cocliin pnrclmaea cashew- 
nut & from Bast Africa throngh intEmaediaries in Bombay. The gootls 
arc sliippcd direct from Bast Africa to a port in the State of TTavaucore- 
Cochin^ in favour of the importer^ The Sotnbay iiiteniiedlariea only 
act OA the tommissioii agents of the Liiiporler+ arnifiije for Use pnrehase 
on behalf of the [inporter, j^et delh'erv of the sbipptrtg duciimj?iits on 
payment at Bombay through n bonk which advaiioea nsotiey agaisist the 
sflipping documtnta and "collects the same from the itisporter at iho 
destination. the purchase by thr Bombay intemiediarfes is a 

purchase which occasiona the liiipost aad the pnrcViasc is made by the 
iniporter in the State of Travancare-Cocbifi, pririiy bein^ e5tnbli<^bcd 
betweeu hitn and the African sellers, Hence^ the purchfl-w ia exempted 
from sales-tax in the State of Travancore-Cochin.* 

{b] In the case of a SJilt direct by the exporter to thu foreign 

buyer^ even where the property in Uic goods passeii to the /areigij 

bayers and the sale thns complrtcd w'Ltbill the State btfarc the 
go^s commence the outward journey, the mIc mnst^ ueverthele^V!, 
be regarded as hn%dng taken place in the cour&e of the export trader 
iini.1 arCp tticrpforep exempt under Art. 386 (It (bt. That dan&e indeed. 
assumed lltQl the sale has taken place arffAhi tbe limits of tiic State 
and exempts It i£ it takes place Hu the conrijc of the export’ of goods 
concerned,* 

(c) The last purchase of goods made by the e.-eporter for the 
pnjpasc of exporting them to implement orders^ already rpeesTed from 
SI foreign buyer or exported to he received subse<]ucnlly in the ordinary 

cqursc of business, is not a eale Sn the course of export*/ It i$ 

immaterial for the applkation of tills rule whether irommodity which 


1. The Act follows the majorit^^ view in preference to tliat of 

Has J. in S^aie of T. C. v. Ca^kcarF«rjf Fatiory^ S,C.R, 

52 {71}. 

2. StaU of V. .^fvsorc Spinning ^ Mf^. Co., A. IflSS S.C- 

100(2 (fW5), 

d, of T. C. r. 5finnniHgirwi CoJltemiuf Factory. S-C-R. 

55 ' A, 1&53. tC. m. 

h Slate of T. C. v. Co., {[^\ S.C:k. M12 {1120]^ 
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La expcirtcd i& the MEue^ as tliat which was putchascd from the mlernal 
mArkct QT It liaef^ hccti aobjoCtcd tq acmac further proCKS since thcn,^ 
o: tlie cotijmodity so pHrehased U pptfCiaUy lacked and matked "for 
export only*/ The fact that the exporter is a heensei froni the 
Govemnacnt and that the laairnfac^urer who tzLannractercs for the 
purpose of export is obliged to seU oaly to the licencc-holderp by reason 
of a Govermatnt Control Order, docs not alter the situation. The 
hceuiedioMcr caiiEot he deemed to he the ngeuts either of ilie foreign 
hnyers or of the nmnnfaciarers^ The *mle by the aiaiiofactnrera 
fiu^ liLenaed exporters cannot, therefore, claim cxeeption nnder 
Art. 5S6 ^l^ <^Jr* A person who TesisteTS himself as a '^dealer' and 
submits Totitjn as such^ canuot be regarded as the ai^cnt of the exporter 
in respect of the pnrdiases made by Isim ns n dc^iler and then sold 
to the exporter, ei'ea thongli the go^s art then sblnpcd to a foreign 
buyer on the insinictioa of tlie esportetp Instead of stelivering them to- 
the exporter.^ 

II. Salt or by fropu^er of doCHpneHls af fhte. 

Solrs Or pmchases effected within the Slate by the expat ter or 
importer by transfer of shipping doenmentj^ white thi gOodf art bi^yond 
flic cnjConts frantiar nre also within the exemption conferred by the 
pres4L'nt snb^lanSO. 

The reason Is that the exprewiion ^5n the COnrsc of* implies a move¬ 
ment and inclndcs transaction* taking place while the |(ood.s are in 
tran-sit or movement in the cour&e of export or import. This inoremenl 
in the conrse of export oat of or import into the temcoiy' ot India 
ifofi comni£:i;cf or term/tmle unltf ih& gauds cross t&r 
fr&nilt r. 

\a} Of CanrSe^ SO far as the export trade is concerned, where the 
goods arc transported pursnant to a COtllract of sale already contracted 
with B foreign buyer and tlie shipping deenmente have already been 
forwarded to him^ any further aole of such good^ by the Indian seller 
is Impossible^ and where the expert trade Ls condn^ed ihrouglt repre- 
sentativca Or branch offices, the sale by the iatcer of the exported goods 
asually takes place abroad and wodld not then be snbjecied to tax 
by the Stete in tndia^ Hence, the question of imposing sales-tejt oti 
transfer of goodf^ hi iht course of export would not often arise jn 
practice. 

(bi But sales or purchases by transfer of shipping doenments while 
the goods are in transit are a characteristic fentnre of foreign trade 
and inch transactions taking place where the goods are still beyond 
the custom A frontiers of India, are wnthln the exemption provided by 
the present snb-elauseV r 

tUnslral^ott. 

A sells certahi goods to R, an exporter P.O.B. on the term that 
B woBld pay the price to A on presentation of the bin of lading 
Hfirf* the tale did not become complete until the price was paid, am! 
tliat could not Lake place bcfcrre the gc^is hail actual] v passed the 
en^tom.s honicr. Hence^ it was a sale in the coarse of export ^ 

III. But the following transactions cannot be said to have taken 

place "in I he coniTie of import or export^ and are not covered hy the 
exemption of ch fl 1' t-*>l 1 ^ 


5r Stale of V. fjiir-jiah. A, 1956 

1002^ V. Mysore Spinning i$r ^ ^ 

7, ■GrfJrrfkaaLffl^ v. Bantrjet^ A- IflAH S.C. 11106. 

^ -^hamnisgha Fartery, || 054 ) SC.R. 

Ptanlelruiip V. ItWr.var, A. lO^iS Boni. 120. 
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(a) Tht tafit puT^fime Qf gEKHjs injUilt by the exporter for the pur^s^ 
of ejc|Mjriliig Iheiu to implerntjn grderii received from o foreSgn Luyer 
ur expected to be recelvetl 2 .iJb«equefiiJy in the conrse of birsmew-^* 
it folbwE^ therefore^ iliai wlien a merclnrnt In Indiit purchssos (for 
the purpow of export to foreign cuutitr}’) goods from Another ItidLan 
iitercliAUt or manufEioittrer,*^ ihn tranjiaction is u hoiaie iitm^riCLLOQ p hut 
lyihen he reseUs^ Lite goodsi to a boyer abroad p such. resale is< an export 
Iranxartion. 

rfc) The same rcasutiiii|! applies to the fir^t sate itfUr import which 
is a distinct local transactiDn eHecled oficr tlie goods have crossed the 
customs frontier» (x-* after the irnporLatiun of the goods into the coun¬ 
try hnrf been O.nnpleieiij and having no intcgml relation witli it, '■ 

}llHsirotion. 

Cashevhuyts are Imported! into India from J^ast Africa by unport 
traders in Bombay who iudenc the goods on their omi accounts and 
sell the goods to traders In Tracanccrre-CDciiiti. The goods are, how- 
ewr^ never buided in Bombay bat are shipped direct from East Africa 
to a port in Trnvancort-Cochill. Tlte ^nppin^ doepments Made 

out in tlte name of the Bombay party as cousigners and delivered to 
tbem against pay mem through IJanters at Bombay. Tile Bombay 
party clear the goods through their i>vm representative^ al the pr-rt 
of destination in the ^^tatc of Travoncorc-Cocliin and thereafter isxne 
separate delivery orders to tbe imders in Ttavitncorc-Cochin for the 
respective qtiuutftles ordered by each. that in this case^ no pri¬ 

vity is extabliAhed betweeu (he Tmvanuore traders and the African 
stiiers. The goodii are imported by the Bombay party as the prin¬ 
cipals and taken delivery of by them at the port of destination witliin 
the State of Ttavancorc^ochin. Tha Uadetvt in TravELneOre-Cochin 
then pnircha&e the goods from the representatives of the Bombay party 
at that port. Tlie pnrcluises by the Trnvancare traders, nre thns local 
purchaser nod ^slnntl cm the iinnic footing as the purchase of Jocal 
goods from A to B witbiji tlie same State^ 

The pun'lirtses maile by the Trovancore traders cannot be held to 
be purchases *\n the course of Import 

l\\ In order that excMplion from jalcsdax may be claimed in 
rCTtpect of any iriiiisaction nf jyilr or purchase of any goods taking 
place 'In the I’ourj^c of exptirt or ituport’. It mc^t be cstnblkhed that 
thcM Eire the same as arc exp<irted.*' If any transforniation of 

the goods hv any process lakes place, the identity Is lost and no 
exempt son can lie claimed. 

f^lrisirariOTE, 

COL Hants in TravuiicorL-Cochin pnrchasc raw nuis from the incjil 
market and, after treating thtrui by a special process, [^p»rt the 
ccfsed nutx to foreign countries. tlir nutciiQSe from ilie local 

iriarket is not exeuipteil front the Rnt^- sales Lax umJer cl. (11 I hi of 
Art. 2fld becniise=lal the purdhfi^e prior to cxpOrtalion ts not a trans- 
aetion in the coursu i.f export'; (hi the go«bi purchased and the 
exported sul^sccjneolly nrv nm iLleillic:il."* 

Cl. W t R«trictioiw wnd condHiofi* in to taxation 

of ul» of good* of Ep«ci«l imi»rtanct m mter-Stmte trade. 

Tn exercise o^ the DOWCr conferred hy this Clause, Parliament haS^ 
by s. M of the Cenlral Sales Tax Act^ Ifl.^ declarv»I eertain goods to 

eu. State of i\ C. V* .^lanmhglia Ca^rtictrniil Factory, na54) 

gb. £5fl H’fal T. irudrji'ar, .\. I?5S Boiu. 1-2II, 

gt. v. flaarr/rc, A. IftSfi S.C. I6M^, 
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be ot spectal importiincc inter-Stotc trade atid comnnsrcCj iadi 
ctjfjifc cottou^ liiiJes and ^kms^ cottaii 

The restrictiong nnd eatidltiaii:=i to which a State may iiu- 

pose gales tax oa the salts of such ^foods taking p^sx:t within fitidi 
State are laid down in s. 15** of the Act which say^— 

**t£vf7y scrJri tax iau' 0 / a Alalc jitalh b? jo far as II of 

iiiif impQsUf^n of a Usx on iht sahe or purcHose 0 / declared 

good^f bo ‘■yh/rtf to the folimvlug rcsiridlotis and namely;_ 

ikt £- 1 ^ pay-ahl^ u^ider lat£^ fn rospeet of any safe or par- 
fljaie of JFrch goods ht-^tde Stato slfafi hi levied hr of fhe 

la^t sole or pureha^e inaide State and siiall nol exceed ta-p per 
cent, of yai£ or pnreUo^e price thereof, and such lost jhafl not be 
irL'Itfd at more hrair one stage-, 

jh) ^here o tax bcas been levied under iJiaf law hi respecl of the 
sale dr ptitchase inside the of any declared goods aFEd sueh goodi 

are sold fpi the cohtsc of InUrSlale trade or comnn^rce, fhe faj; $a 
ietnfed sfcon be re/iiFided to juab pirson in JarJi manner and snbfect 
to such, conddlons as may be provided 1fi any hm? In force i'fi Iliat 
Atalc." 


'Law Imposing n tmn', 

A law dealing with taxation is not necessaTrSy a. law 'imposing 
taction*, A law would come with in the txpression onlv if it cieates 
the liability to pay the las.^^ 

'^Saie m the caiir«e of IxAde and cammcrco', 

A sale conlti be ‘ld tlie coarse of intcr-State trade and commurce^ 
only i£ two cuntliiions occur—fi) a sale of goods, and (til a tronsport 
of tJift^ gends from onc State to another under the contract of ^fe. 
Unless" both these CDoditiDns art Eatisfied there can be no pale in the 
COttrsc oi inter-StaCe trade and comirierce r* * Movcmanl of goods across 
□ State border 15 csactitza! for interstate trade and COtntnefee." 


281'. Save in so far as Parliamcut mav bv kw otherwise 
l?*en.ptiai, from po l^v of a State shall impose, 

taxes ciS electricity. authorise the imposition of, a tax on the 
conauiiiption or sale of electricity (whether 
protluced by a Government or other persons) which is_ 

(a) consumed by the Government of India, or sold to 

tlie Govemmeiit of India, for consuiriptioa by that 
Govemiaent ; or 

(b) consiiiiied in the construction, niaintenance or opera¬ 

tion of any railway by the Govenuiicnt of India 
or a railway company operatine that raihvav, or 
sold to that flovernment or aoy such railway 
company for consumption in the construction 
inaintcnanco or operation of any railway ' 

ami any such law imposing, or authorising the imposition of 
a^ tax on the sale of electricity shall secure that the price of 
electricity sold to the Governmemraent of India for coasumo- 
tion by th at Government, or to any such raihvav com pan as 


(0. As aucfliJed hy Act 31 of lOSS, 
ii' ^ Ce, V. Dv. C.T.O.. A. I9e$ Mmj sit 

I a. ffcHBiii fmifiunitv Ce, V. State of A ifl« r 

V. st^tr of .i.p., A. two a.p: m. 


mfmm ——JJJ ^ 

13. Aftitauiidqj 


661, 
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aforesaitl for consiwnption in the eofistruction, mainteimnco or 
operation of aoy rnihvay, shall be less by the amount of the 
tax than tlie price charged to other consumeers of a substantial 
quantity or electricity. 


288. (1) Save 

otherwise providej 

Exeuiption from 
taxAtion by States 
ia respect of ^ater 
or eJectricity m cer- 
Lain caseti. 


in so far as the President may by order 
no law" of a State in force iiiunediately 
before the coimnenceniiint of this Constitu¬ 
tion shall impose, or authorise the intposi- 
tion of^ a tax in respect of any water or 
electricity stored, generated^ consumed^ dis¬ 
tributed or sold by any authority established 
by any existing law or any law made by Parliament for regu¬ 
lating or developing any mtcr-State river or river-valley, 

nation.—The exijrcssion “'kw of a State in force’’ in 
this clause sbaU include a law of a State passed or made before 
the commencement of this Constilution and not previously re¬ 
pealed, nothwithstauding that it or parts of it may not be theu in 
operation either at all gr in particular areas. 

(2) The Legislature of a State may by law iinpose, or 
authorise the imposition of, any such tax as is mentioned in 
clause {IL but no such law shall have any effect unless it has, 
after having been reserved for the consideration of the President^ 
received his assent ; and if any such law prorides for the fixation 
of the rates and other Incidents of such tax by means of rules or 
orders to be made under the laAv by any authority, the law shall 
provide for the previous consent of the President being obtained 
to the making of any such rule or order. 


ZS9. (1) The property and Income of a State shall be 
exempt from Ltnion taxation. 

(21 Nothing lu clause (I) shall prevent 
Hieemptimi qf pro- ilnlon from itnwsing. or authorising 

I State from Union ^lie lUi posits on of, any tax to such extent, if 
taxation, any, as Parliament may by law provide in 

respect of a trade or business of any kind 
carried on by, or on behalf of+ the Ck^vernment of a State ^ or 
any operations connected therewith* or any property used or 
occupied for the purpotses of such trade or business, or any 
income aemting or arising in connection therewith. 

(3) Nothing iu clause (2) shall apply to any trade or bush 
ness, or to any class of trade or business, winch FarUament may 
by la^v declare to be incidental to the ordinary functions of 
government. 

ScofM of Art. —.Arts. 3SS and 289 providi? for tllC itiiinDiiLly 

of the property oE the Unian and the State, from imitDal taxation, 
flk’cordirig to tlie federal principle. MTiite Art. prorideii thit pro¬ 
perly of the Union shall be exempted from the Stale nr Teval taxaCioa, 
ArL 239 declare<i that ihe property and inooaiw of n State >tiQ3l be 
itiittintie from rnioii ex<?flpdng commeroial undertakings 
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cam^HJ; ou by tlic Siatt, naliiss ziuch cindcrEakingis jue declim^ by 
Fafliiiiiitiji Ed be im^uIcnLnl to the ordipaiy functiotis of Oo^'crmneot. 


290. Wiiere imder the provisions of this Constitution the 
expenses of any court or Commission^ or the pension payable 
AdjdstJiiedt in re- respect of a person who has 

spei!t of certain ex- served before the comniencement of tlds 
pensea and pensiDm. Constitution under ihe Crown in India or 
after such comiiienceinent in connection witk the a£airs of the 
Union or of a State^ are charged on the Consolidated Fund of 
India or the Consolidated Fund of a State, then* if— 

[a] ill the case of a charge on the Conaolidatied Fund 

of India, the court or Commission seri es any of the 
separate needs of a State^ or the person has served 
wholly or in part in connection with the affairs of 
a State ; or 

(b) in the case of a charge on the Consolidated Fond of 

a State, the court or Conituission senses any of 
the separate needs of the Union or another State, 
or the person has served whoUy or in part in con¬ 
nection with the affairs of the Union or another 
State, 

there shnll be charged on and pmd out of the Consolidated 
Fund of the State or, as the ca<ie may be, the Consolidated 
Fund of India or the Consolidated Fund of the other State, such 
contribution in respect of the expenses or pension as may be 
agreed, or as may in default of agreement be deteniiined bv 
an arbitrator to be api>oiuted by the Chief Justice of India. 


*"290A. .1 Jam o/ f&riy-six lakhs and fifty thousand rupees 

, , ^ ^ ^ shaU be chargird on, and paid (mi of ihe 

^Siwom Consolidated Fund of fJtff Siafi <i/ Kenia 
Fund. to (Jif Travattcorc Dfifaj-orojit 

Fund; and a jwipi of thirteen fafefu and 
'fifty thousand rupees shall be charged <?n, and paid out of jJic 
Consolidated Fund of (ftc S^^i^ of Afudroj every year to (he- 
Devassfom Furtd esiabtished in that Slate for the rnainUnartcc 
of Hindu temples and shrines in the terriiories iransferrsd to 
that State on the Isf day of November, J9SS. from iJic Sfaje of 
Travancore-Coehin, * 


291. 
into bv 


the 


Privy iMiT!i« 

di I%lll!l!T 3 . 


. \\niere wilder any covenant or agreement entered 
Ruler of any Indian State before the com- 
mcncement of this Constitution the 
payment of any muhs. free of tax has 
been guaranteed or assured bv the (’Sovem'- 


entity 


H. 


lasertiMl by ihe Coustitation (Swundi Aiiiendmeat) Act, 195®. 
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meat of the DomiDion of India So any Ruler of snch State as 
priw purse—^ 

(aj such sums shall be chargod on, and paid out of, the 
Consolidated Fund of India ; and 
(6) the sums so paid to any Ruler shaU be exempt from 
aU taxes on income. 

^ * *1^ 


Chastise II*—Borrowing. 

292, The executive power of the Union extends to 
horrowing upon the security of the Consolidated Fund of 
^ L India within such limits, if any, as may 

Bomwmg front time to time be fixed by Parliament 

by law and to the giving of guarantees 
within such limits^ if any, as may be so fixed. 


293. (1) Subject to the provisions of this article, the 

executive power of a State extends to Ijorro'wiiig within the 
. , territory of India upon the security of the 

Eorrowmg by sta cs. Consolidated Fund of the State witliin such 

limits, if any, as may from time to time be fixed by the Legis¬ 
lature of such State by law and to the giving of guatantees 
within such limits, if any, as may be so fixed. 

(2} The Government of India may, subject to such condi¬ 
tions as may be laid down by or under any law made by 
Parliaiuent^ make loons to any State or, so Long as any limits 
fixed under article 292 are not exceeded, give guarantees in 
respect of loans raised by any State, and any sums required 
for the purpose of making such loans shall be charged on the 
Consolidated Fund of India. 

(3) A State may not without the of the Govern¬ 

ment of India raise any loan if there is still outstanding any 
fjart of a loan which has been made to the State by the 
Government pf India or by its predecessor Government, or in 
respect of which a guarantee ha<; been given by the Govem- 
ment of India or by its predecessor Gnvemment. 

(4) A consent under clause (3) may be granted subject to 
such conditions, if any, a.s the Covemment of India may think 
fit to impose. 


IS- Cl^ \ 2 ] hii^ bem omitie^ by the CtmstitnEloii (Sc\^ntb .Amend¬ 
ment 1 Act, 1956, 
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Chamek III.— Peojpehiy, Conteacts, Rights, 
Ll.ABn.tTlEE, OBtlG-ATIONS AND SCiTS. 


294, As from the corameiicdiiient of this Constitution — 
((t) all property and assets which iirmiediately before 
such commencement were vested in His 
Succession to pro- Majesty for the purposes of the tjovem- 

Dominion of In^a and all 
ii(m 5 la certain cases, property'" and assets which immediatdy 
before such conimenceTnetit were vested in 
Hts Majesty for the purposes of the Government 
of each Govemor^s Prosince shall vest respectively 
in the Union and the ooTrespondlug State, and 
(h) all rights, liabilities and obligations of tlie Coveni- 
meat of the IX>Tiiliilod of India and of the Go%'eni- 
ineiit of each Covemor‘$ Proviaccr, whether aris¬ 
ing out of any contract or otherwise, shall be 
the rights, liabilities and obligations respectively 
of the Gov'emment of India and the Government 
of each corresponding State, 

subject to any adinstment made or to be made by reason of 
the creation before the cxnnmencetnent of this Constitubou of 
the Dominion of Pakistan or of the Provinces of West tBengal, 
East Bengal* West Punjab and liast Punjab. 


CL (b): D«vatulj&n af liahillllAi ud abK^iJcriu. 

L The right*, luibilitics and oLligattons of iht East India Co 
devolved on the Government of India under the Goii-emment of India 
Ael, laas and these passed on to the Dommion of India and the 
Provinces (fio fai relating to the Itoniinion gf Indian niider the Indian 
Independeuee Act, 194?. Under Art. 2&4, these pass on to the Uninn 
and th«- State*, lespectively. ^ ^ 

2, It fgltDTi'* that the grant of the right to mn a fem- withont 
nny interest in trands, appertaining thereto, granted bv tlic India 

Co, is. hind mg upon the appropriate State, nnless takea avrov bv com. 
petenc and valid legistatiwi/’* ^ 


fl) As from the coimnencement of this Constitu¬ 
tion— 

(fl) all property and assets which linmediatdy before such 
Siiccessimi to pn> commencement were vested in any Indian 
perty, nsfieta, righiSp State corresponding to a State 5pcci(ie<i in 
liabiliti« and ohtiga- Part B of the First Schedule shall ve^t tn 
tKm» m other cases, Union, if the purposes for which such 
property and assets Avere held immediately before 

ifi. firrf.Trinn v, 0f V. P., A- Alt. 4 ^ 5 . 

17. I« ili nppticniion to the State of jamme and Kashmir, re- 
s to (he MinmcneiMncnt of the CansUtqtion shall be Constnied 
.rentes, tq the tonimenizemeilt of the ConKiittif^ 


ferentes to ihe MmincneeincDt of the CansUtqtion shall be construed 
as eelerenccs tn ihe eomiccncement of the Constitbtinn f.A^lkation 
to .Tnmmn and Kashtnfr) Order, 11>54, U,, the t4th ^y. 
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:iiich coninieiicement will thereafter be purposes 
of the Unioci rdatijig to any of the matters 
enumerated iu the Uniort and 

(5) all rights* liabilities and obligatioris of the Govem- 
mtiit of any Indian State corresponding to a State 
specified in Part B of the Firi&t Sdiedule^ whether 
arising out of any contract or otherwise, shall be 
the rights, liabilities and obligations of the 
Government of India, if the purposes for w^hich 
such rights were acquired or liabilities or obliga¬ 
tions were incurred before such cominencement 
\v\VL thereafter be purj^ises of the Government of 
India relating to any of the matters enumerated 
in the Union List, 

subject to any agreement entered into in that behalf by the 
Government of India with the Government of that State. 

(2) Subject as aforesaid, the Government of each State 
specified in Part B of the First Schedule shall, as from the 
commencement of this Constitution, be the successor of the 
Goveniment of the corresijonding Indian Stale as regards all 
property and a^^sets and all riglitSp liabilities and obligations* 
whether arising out of any contract or othenvise, other than 
those referred to in danse (1). 

Cl, { 1 ) : Rights, liBbllitics luid ^blig^ioiii of Indian 

Tlic LiBbllily nf the Ssalts of MAilliya Btianit in respect of the 
Sdndm Stute Rjilway the liahthty ef the Government of India 

after the Lrau^ifer of Ihc State Railway to- the Governnient of India on 
M^O, Hence, ii ^nit fer wtotigful dismissal of on employee of the 
State Railway before itA transfer Jies, after the transfer, agnbist the 
Untoti of Irutini.^* 

C]> (S) s * 5 iibJ«t m% 

'iliist tncanit that ^mly those rights or Liabilities arc to devolve on 
the sBccessor Goveruiiient which were nvaiTahle in favour nf or again!^t 
lilt previous GovernUieilt. Tims, where no unit lay UgaiiiFit a Rnler for 
n enUSe of actioo, no Suit can be brouijlit □gnin'^t the Fsucceeding State 
under the Const ilntion iu respect of a siuiihir uielLLl-t tnking place prior 
to the Constitution," 

CK (1Mb) «Mtd (2). 

ia) IE the Imbllity of die Indian State was for a purpose which bk 
Incldtled whliiu the Union List* vizr., trade witli a foreign coumty, the 
iinhility W'ill devolve on the tioveninicut of Jnetin,^* 

{b\ If. however, the liability wfis for a purjMKe cniside the Unli^n 
List the Ibhility will tIevolvE on the State which tcirrfrsponds to that 
Indian State uiidcr the CcmstitntiQu.” 

'Sinto ID Pprt B', —See p. I> and C5, Voh pp. I7S*IS2, 

ejfMHI, 


1$, thiiiou a/ fiidto V. Tirf A. ItLSl M-tlr t08 

l«», Jloiudiaitif w Stitts of Satira^htra, |?i53 Sati. 21. 

af Saara^httu v, Valhbhdas^ .A. 1956 Sau. 65, 

S4 
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‘^Liudw Art. 36 j 5 (I5jp 

'ConetpolidtnB bidiui Staie^ 

Tliib cxbr£:s^iiOii reftrs^ noi. ta tlitf ulil India-E Slates wliidi existeii 
in JJdtisli 3.T:y% but the ntw Indian Staler wliidi were farmed by 
merger car agr^Pieiil (after the tirdisn ]adetiendc:dec Act^ 1947J :iTid 
lliey existed imiuedidtely befere tlie coiDinciieemcnt dI ilir Cdustitti- 
tiuUp*^ tE iefer£a LLi [lie 'United Stale of ftiijasthEiH ojid dot ndy <j( 

the Uoi-enajiting Sbatea whieli forded the I’nittd State uf Kaj aitban 


296» Subject as hereinafter provided, any property in 
the territory of India which p if this Constitution had not edme 
into operationp would have accrued to Hi.^ 

pr flfl benu ’FBcantia^ Ruler of an Indian State by escheat or 
lap&e> or as bf?na varaisEia for want of a 
rightful owuetp shall^ if it Is property situate in a StatCp vest 
in such State, and shall, in any other case* vest In the Union : 

Provided that any property which at the date uheo it 
u’oiild have so accrued to His Majesty or to the Ruler of an 
Indian State was in the |N>sscssion or under the coiUrol of the 
GovemiTient of India or the Government of a State shall, 
according as the purposes for which it was then used or held 
were purposes of the l/nion or of a State, vest in the Union 
or in that State, 

£i-ffaiaaiion“Iu this article^ the expressions "'Ruler’' and 
"Indian Slate” have the same meanings as in article 363. 

Book y^ camt i ■ 

Tlie doctrine wauld be applied to the ojseta of a di&solved eom- 


Things of vnlne 
tying within territo¬ 
rial walers to veal in 
the Union, 


297. All lands, uiinerals and other 
things of value undcrlj-iog the ocean 
within the territorial waters of India shall 
vest in the Union and be held for the 
IJUrpostfS of the Union. 


”298. The (.TecatiTe pswer of the l/niem and t>f each 
State shall extend to Ike carrying on of any trade or 

Power to carry en *'“*j holding 

trade, etc, disposal of property and the making 

of coniracls for any purposes. 

Provided Cfraf — ■ 

(af the said c.Tecafiie pouer of the Union fftaii, (w 
far as such trade or business or such purpose is n'oi one 

21. Slate of 17rt/aiJhd/i V. JtiJitaxrswtrii^, A. k,; ™ nmi 

22 . Maudpl^ Estate, in re, A. («►» Cal. 4M 

23. SiibsHtated by the Constitution (Sevcntii Amondident) Act, I960. 
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fiSSp^ci to 'Si^^hUk may make iaws^ be 

subject in each SiaU tc legislaiiQn by the State ; aixi 

jfbj faici pirwcr of each shall, in so 

far as such trade or or such purpose ij not one 

with respect to which the State Legislature may make 
laws, be subjeci to Icsislation by Partiameni. 

Object af AmondmeDL — The origiosi Article lia* been subatitnted 
by the CDDstitntidii (Seventb AiueiKUnent} Act, with the follaw- 

ing cbject— 

"To make it clear that the Union Gmcnitiitat, as weil aa the State 
Goveromenta, are coni]>etent to carry ou any cemiidtrdal ot indasirW 
undertaking* whether o? not Jt reiated to a matter wlthm the legis- 
Jative caiii:pe:tence qI the Union* oTp ns the case may be* of the State. 
SimilarlVp the boldingp acquisition and dispo^ of property and the 
making of couttnds by the Union or a Stale could be for any pnrposc 
witimat coniitiintionnl" impropriety. At the game timep the rensed 
Article provides that this extended exocntiYc power of the Union and 
of the States will be subjeetp in the former coge^ to legislation by lie 
State, and in the latter caacp to legislation by Parliament 

Scope of Art. Z'SS, 

The arlick, as EubstElntedj ia intended to supplement the meaning 
of ^executive ixsw^cr^ in arts. 73 and 1^2, atifc. 

Power to earry on tr«de etc. 

Since these functions art expressly dedared os included in 'escecu- 
tis’e' power, it is clear that no legislative sancLiou is neces^ry for ilie 
exercise of thesie IniictionB.^ It h thus compete ot for the Goyeminent 
lo lake up tlic bn^iites^ of bankhig' or iSic exploilatiou of mineral re- 
aounces in the extrciae of its eKecutive power." 


299, (1) All contracts made in tho exerdsa of the 
executive power of the Union or of a State shall be expressed 
to be made by the Presidentj or by the 
Contracts. Governor ..... of the State, as the case 

may b^p and all such contracts and all assurances of property 
made in the exercise of that power shall be executed on behalf 
of the President or the Qovemor . ^ . by such persons and 

in such manner as he may direct or authorise. 

(2) Neither the President nor the Governor * , , . shall be 
personally Itahk in respect of any contract or assurance made 
or executed for the purposes of this Constitution, or for the 
purppse-s of any enactment relating to the Government of India 
heretofore in force nor sliall any person making or executing 
any such contract or assurance on behalf of any of them be 
personally liable in respect thereof. 


24, Statemcnl of Objects and ReaBons. 

25. V. SlaU Of K. -A. A.P. t4ST\. 

1, Tnakram v. Bank of Baliata. A. Fnnj. 440 f-MS). 

2. Kotiah V. State Of 4.P., A. 11^59 .A,P. 4S3. 
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R^oo&k beKind ArL 299, 

Cciddtra.ct& by <j<jveriltilt."llt mse some prpbJcEus wTiiVh ilo not qr 

Cannot po€9-ibIy ari^ in tlie case of contracts cnEcftd into by priYate 
pcr^iis. TliaSj there ^on!d be a. definite ptneednre according to 
which contracts mnst be made by its agentSp in order to bind the 
GovcrnmeiiE; otherwise public tonds ma_v be depleted by cL'indestme 

conlTHcts made \yy any and every pnblic servant.* 

Cl. (.1)1 Formalitj' of coalbractv on behalf of Covemment. 

Il The WQrdi *ixp¥€S-^£d to be made'' and tbe word 
gest that there raiiFt be a deed or a lortiml written contract executed 
by a person dnly amthorissed ander IhJa Article.^-* A contract by a 

CDtrespondence or an oral contract^ is^ accordingly, not binding ttpon 
the Goventmentp The contract also fails if tbe person who execates 
it is not anthorised in that behalf nnder the present Article, by the 
President or GovcjTior as the case may he, 

2- It is evident that in order to ccraply wdth the Teouirementa of 
the .Article, the coEitract — 

(d) muT^t !» CKecated by n person duly aulJiorised’ by the Presi- 
dentp or Governor a>^ the case mav he; 

(b) must be execated by such j^son 'an hehajf of* the President 
Or Guvemor as the case mav he; 

(e) mu^t be 'espressed to he made by”^’ the President nr Covemor 
os the CASie may Be, 

EfTeeU noe-egmphuace virith tbo reqidi^cunonU of Art, 299 ( 1). 

1, The provisjems of this clause a^e nmndatory,** 

2, If &ny of the foregoitlg conditions are not campUed with^ the 
CCUtroct Is not binding on or enfarceahlc ognfrt^l tiie GovemmOnt^'^* 
though a suit may lie against the officer who made the contract, in 
his personul capacity(if the contract be otherwise valid). 

3, Bnt though no snit lies against the Government mi thi fw 5 « o/ 
jwch defective cmtroct, there h uutbority for the view that the other 
party to tlic contract may ohmin relief against the Government on the 
basis of benefit or Kervfcc received under the aneement, under s. 

or W* of the Indian Contract .Act^ which is founded on tabic 
principles. 


3 . ChflturbhHf V. AfaefjTcfor, (I 9 s 4 j 5 ,C.I^. Ail « 53 S). 

4. Utihn of fndfu v, i^ujunajfitru, gg C.LJ, 

5 Prov. of Htng&i v. P»n‘. 51 CAV N. “5^; PfrumflJ v Prou. 

0/ A. 19&D >rad. tSS. 

A. IJmnfwIon of India v. RMkHraf, A. I9S7 Pat. SSS 
7 . PnTfeayjit^m v. Unfon of India, A, 19 S 5 Asiam 33 4 J\ ^ 

PcTumal V, Ftov, of Afadriu, A. 3^ Iihid. tfs. 

5. Brif ui V. Stoic 0/ L\ P.H A. All. m idm i VP Govt 

T. Nanhoc. A 1960 All. 421. 

9. Clrafitrbhii/ v. Moretwar. 0f»S4) S.C.H. 8l7, 

10. A- K. Sen V. SiaU of Hthor, A. J%h pjit. l?0, 

l>. DJiarmestpar v. Union of India, 1955 Assam S 6 f 59 v 

12 . Phervfnal v. Union of Indfa, 1955 S.C. 4 ^ 

13. PKrJtayojtAa \% Vnlon of tndlo, A. 19AS .Assam 33 

14. CTiafurhhiEl v. AforeraTar, fl954) S,C.R. 8I7 

15. Ubamesmar v. CTfifOrt of India, .A. 1955 Assam AB fJMl 
|0. tfnlffrt of India w Ranmajfhra, (1951) SS C.h.T 342 pyn 
17. Dominion of India v. Ft'cety Kumor, A. i!>^ n^r ™ 

1ft. Municipal Board V. Bocchu. (1951) ft PX.R. 2,4 mt) 

30 . Cf. Madura y, AlogiHsTcami, .Mad. 923: A. 

I'OJS ^lud. 9 S 7 . 
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The claim to fesdtiition or tompeii&atlon nii^tr £. 65 oi Coa- 
trace Act, hovFcvcr, does oot ext^d to benefits received of Ur the egree- 
mttit \i dbeevrred to be void." 

1 \ ronii^ci which conMveocs Art, 299 (1> is not eaforcesble 

citlwT hv oi ai:fliiwe the Governjncnt. Hentej G«TeramMt. camiat sue 
the etlicr party on tl« ^ defective con-rtacl. 

5 Even tliovxh a MMitract not m conformity with ArL 299 _i9 not 
binding ttpon the Goveinment, GovenpaeDt niay by TubficMon of 
such wntr^. make itself liable”-" nr allow itself to be sued 

But such ratification must be strictly provei^* ilcte leceipt of 
a benefit under such invalid contract is not suflicicat to cadstttntc 
ratificatBoa.®^ 

6. But Government taasot itself sne oai the af!f«mcnt on 

the plea that it has or conld have mifirf It,' t ^ oi 

Contract Act may be relied upon by the Govcmnicat also. 

7. Hot- 

Such contracts a« not vm for collateral purposes." 
be impeached in pmccedinES to which the Government is not a party, 

ScTwic* CorttrtCtiS-* 

Bose J- of the Cacutta High Conrt^ has held '‘f 
Govemmeot service also comes within the purview of Art. (I) 
that consequently* a person who has not been emploji^ niider a con 
tfftct whi^complies with the rtsiiuiTCineata of the Article* has no nght 
cuforccabJi; iu b. Court of law. 

Of course, where the appoinltrent totes place 
tract it mast comply with the formal icnamementa of Art. 299* tmt it 
would be too much to say that all appoiulmcnts by the Gmernmmt 
must take place by a formal contract. othMise, ihw would be tn'rthd. 
In fact most of the appointments take place by the issue of a letter 
of npmmtment. followed by acceptance. Perhaps it wouW 
the “^nciple of 'holding office during pleosnic of 
(Art 310). U it be held thiit there cannot be any appointment 
a formal contract. Tliis view of the Author, express^ at p- 
Vol It of the 3rd Edition of the Commentary* now tmds support from 
sub^uent decisions* which hold that no formal contract is necessary 
for^poinlment to the regular Mrvicc of th e GoYcmment, wh^e mn- 
^dous^ service ore laid down m the Coastitdtiou and the Rules ^de 
under Art. 309 and that, onlside art. 3lO i.2)i a fcimiol cotiiracl would 
cnjlfcr nil nRlitifr upon tbt crtiploj'WS- 

PurakaYBii^^ v. of Irtdja, Aiiatn 36 

Pemmal v. Prov. of ^Ja^ras, A. .J950 Mod. IW. 

of Jnei/a v, Bhlkhraf, A. 1957 Pot 5S6 <Si>4j. 
rr P Gffvi. Nank^o A, 1960 AU. 420. 

Pr^, of ir* s. T, MoHanlal, (IBSTJ 63 C.W.N. p(f7 (SII}. 

Tt is snbmitted that obsenotioas to iht contrarj, iti Halatncfuiud 
A 1960 M.P, 153, reqmiTx; bflrtlier consideratiap, lot, if non- 

__ with Art. 299 (1) enobits the Qmutnmtnl tq pW thot 

ihe cotitrnct ia npi cfifwteobtt against it, Gqv^niDnt cannot make it 
tufoTtieable agsSnat the other partv by il* antloteml eplton. 

2 Cf ^ C Co, V. yntorl of JndUl, A. 1956 Cal. 13S 

^libodit V. O'CaSlaghon, A lSiS3 Cal, 6l&; Lak^hmi AVarayon 

^ A. tS53 Pepsn 196; JiaTijil t. StaU of 

R'. f?,, A 1956 Cal. 5Sl; P. S. Sarkur \\ Awe of iSaii^r, A* 1960 Pot. 
366 ri7fl)/ 


20. 

21 , 

22. 

23 - 
2-*, 

I, 

Vi 

compliaEice 
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[Art. 300 


Thfr dtift!Dc« bf Eia£iM;Qkap)i«icc mint be pleadeii. 

1. In vkw ^if O, VI^ r. S and O. VtUj t. 2 g£ ihn CiTil Proo^durt 

the qnestiai] of tniraUdity of the ccmtratt on tjje ground of non- 

c^ompliance witli Art. 29& will not be allowed to be rais^ ac the liearing 
nnless it ia specifioall^ pkjiuled in the written statemcnl * 

2. But^ where the nQn-caniplLitii:e is patent from the allegations 

in the plaint or Llie eridtnee addoced by the plalmiB bito^elf^ the 

CoQit will not uphold the defective contract &iinply bccaitse the defect 

has not been pleaded/ 

d. (2): Pcefonal immunity of ofheen far Govettixncnt contnici^ 

Eneptbg the preseni ckn^, there is no proviaiou in 01* r ConaLi- 
tution to exempt o^cials from personal liability for acts done or pur¬ 
ported to be done ifi the -eicerctst nf their olhcial daties. The present 
clan&c, following English law tKeinpE“5 offidala as well ba the H^teemive 
heads &om pet^nnl Eability for contracts made or evented "^for tiie 
pnrposea of this Constitution'^ or nnder any of the Government of 
India AcIBx 

It is to be noted that the officer will be personally mnnnnc onlv if 
the contract duly complies with the formalitieB laid down in cl. (1) of 
Art. 299. In ehott, where the Govemmtat ia not bound for wont ^ 
due compliimee wth Art.^ .^9 fl). the personal liability of the officer 
who eiecnted the contract remains. 


hy 

Suits and proceed- 
Lags. 


300. (1) The Govemment qf India may sue or be sued 

the name of the Uniati of India and the Govenunetit of 
a State may stte or be sged by the 
name of the State and niaj^ snbjcct to 
any provisions which may be made by 
Act of Parliament or of the Legist at li re of such State enacted 
by virtue of powers conferred by thi^i Constitution^ sue or be 
sued in relation to their respective affairs in the like cases as 
the Domitiion of India and the eorresponding Provinces or the 
corrcspondiiig Indian States might have sued or been sued if 
this Constitution had not been enacted. 

(2) T£ at the commencement of this Constitution _ 

{a) any legal proceedings are pending to which the 
Dominion of India is a party, the Gnion of India 
shall he deemed to be substituled for the Dotni- 
uioti in those proceedings ; and 
any legal proceedings arc p^ding to which a 
Province or an Indian State is a party, the corres¬ 
ponding State shall be deemed to he sul>stituted 
for the Produce or the Indian Slate in those 
proceedings. 

Scope of Art. 300 i SuiU Mnd fn^c^ins* by thi^ Sl»le 

Thl^^ Article does noi give rise to any caust qf action, bat ttierel^ 
saya that the State can ait-^ or be sued, uii ^ juristic personabtr In 
matters wbare a suit would be against the Covernniejit bad ur^t 
C^stimioti been enacted, aabjeet to legialaiion by ibc appropriate 


W 


5, Katyanpur Umi Workt v, SiaU of Bihar, (^9^41 o™ 

6. Di> 7 mnfm Of India V, Bhlkhraf, A, lOSy 500 ™ 
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Cvtotracl. 

lu India, direct suit bad been ailoved agamat the East India Com* 
oapv. ibe Secrewry ol State or the exUtmg Governments in matters 
5f rontrset, instead of a petition ci tigbt.' The Gove^ent of India 
Acts (Sec. 3D of the Act of IDID and See. Ij 3 of (he .Art of ifiS&J express^ 
enmowered the Goveramem to enter into contracts with jinTSte mdi* 
viduals and the corresponding prorision in tlic Constitution m Art. 
299 * (11 maJiilaiil* tilal posilicil. ^ ^ s * 

:>uLiect to llte foriiMilxtit 5 prescribed by Artr 299 and to sExitntory 
condititms or limits, tlios, the coniractual liabili^ of tbc State, undi^ 
tnit Coiiititutiop> is tk-t some as tHat of an uadjvxdnal imder tlic 
ordimry 3fiw of contract." 

Tortf. 

Tl^o liabiUtv ^ tile State nndcr the existpig law, for actioimble 
woDfis twmicitted by its servants, carniot be so sxmply ata^ ^ xn 
the of cofltracts. As ’siill appeal froin below, Ibe slate of ihc Icxw 
Ia pppccessarily complicated by reason of ita bemg foanded 
position of tbe BritLsh Crown uader ibc Common Law and of the IJaat 
f^ia Companv upon its soppoaed repTcsentatiou of the sovereignty Oi 
thi: Crownrii^b oE wlaicli Lave become archaic* owing to changes m 

Following certain observations in the P. O, SU&m jVoi'/ifafJji* 
c'o. V. J>e£v. of A'iJff.* CouTt-s in India have, generallyp drax\Ti n db*- 
tipcliOQ between Uie sovereign and non-sovereign functions of the 
Ckivcrntucpt and hcM that the Go^^rnment could not be aned for tn^ 
compiittcd by the Government or its oE.co's in the exercise of iLs 
^sovereign' fanctioiis-* 

Hence so tong aa Parliament or the State I^gislatpre does not 
leeislnte in the m^ilter, the liability of the Union or n State Govcni- 
itieiil to lie ^ned la to U dtlcrrosLiBil xvitli reference to the law a? it 
stood at the couimciiceinept of the Cnnatltation. Owing to tJie liistorMl 
developments, agini, the preConstltotimi law relating to ^e snbiect 
related back to the postlson of the East India Co.^ pnodr to the Covem- 

iiient of India Act, 19^."* , # 4 .*. 

Shorn of these techmcalitEcs. the hahihty of the Go^ermuent to be 
fined under the existing law may be snnmiarised as foOows : 

Thnsp it has been beScI— , . . . 

lAl No aclicm hes againfit the Government for ininry dotie to an 
individoai in ibe ojers* of escerdse of tlie jor'erclgn funcUom of the 
Goi^ernment, sneh as the following : ,»* ,rx, , - 

[0 Commandeering i|0oda during war;'** makmg or repairing 
fi military road;'" [^*) admintstrattoii of jpsticej** tmpropet 

arrest,""-"* negligence or IrtsTKiss by Police oficers;"^' fv) xvrongrp) 

7 , Cf. KaMgfffJ^arl v. Ji'irtrcfory 0 / Siate^ {1337) l.A. ‘lO; 

V. Stc^^i^ry •StatCj (1^7) S4 l.A, 55, 

g, P, Li EGiCffj V, flnfon of in^iia^ A. 1953 Assam ft5 (wj. 

9 ! p! & Or XflvJgatkm Co. v. 5iecy^ of (1B€I) 5 Boro. 

H C.R. App, hr 

19. V\dr C3. VoL lU PP. 424^. 

lOu. V. Scciflitfy of <1933^ 54 ■Lnl, 939. 

LI ,'^fCrffiirv of Sial^ v, C&ckmH, {I9t41 39 Silnd, 351. 
t? 3ralfl P/iJjad V. Secretary of Slate, [1929) 5 Luck. 157; 

PnlJdct V. Sf:ey. of h. 1937 All, 15S. 

13, GKnufhariJij v- Proy. of iJcfdniJ, A. l!H4 F.C. 41. 

14, 5 Jifvahftajfapi v. Secretary of States tl9frl| 2 $ Bom. 314 j Eosr v 

plaintEYf, causing him damage;” fi4( negligence of officers of the Conrt 
Sfi'rctOry of [1913} Mad, 55. 
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rffiisjit by officers tif n Dejjartltitfm to iScencj? to ihc 

plabtiH, cansiny him ftqiiuige;^* {^^) ncj^UgvnM of officer^ of tht Court 
of Wards in the adniitlislralloti of an estate Odder llf^ qhtrgc;** 
(tdf? %\,Tong^s conimitted by officers in the petforiiUmcc of tlnties tM^sed 
iijjoii them by th e Legisiatnre/* nntcsSp of course, I be statote itself 
^teambeii she limits or conc]{tlrpf )[4 oiider which tlie exeentive arts arc 
1 ^ perforjoed," or ihe wrongfn! Oct was expressly nothorised or 
r^Liihed by the Stn Le; J-*. ** loss pf iitoyeabics from tkjveraideot 

custody owing to negligeiK'e of orfficers;^ (fx) paymeiit of inodcv in 
CMS^tody of Govern inent to a pi^rstiti oilier than 'the rightful ownerr 
tiWing to negligence of officer in tlio exercise of stittitorv affairSp where 
Gcveniiiiedt does not derive any hcdeEt from uncb iTansaction^^-^ 
hi- d Treasiity Officer paying uiodey to a svrong person on a forged 
Chl^quc owing td negligence in performing his stntutOrt^ duty la is ov 
pare the signniure d*Jar) wrongful seiztire or conflscatiod ol goodfir in 
tlie purportiid UTccrdse of statntorv“ powers; ( 3 F^^ mfuTT caused bv 
driver of a ntllitar].' car on dnty,^* 

(El L On the other hand Ja sttit lies uguinst the Government for 
wrtings done by public sen uiits in the course of transactionu ■whicli a 
Irzichng COlliplny or a prfynte iJerion could eitgage iiij *,uch ns the 
follovt‘iug : 

(i) InjoTT due to the negligence of servants of ihe Government 
empko^d in a dockyard’* or a milway;! (ii) irespass upon or ibltflage 
done lb private property in Ihe course uf q dispute as to a ligiii tu 
land heLweeii Coverumeiit and the private owHrTj even Ibnpgh com- 
course of a colourable extreise of statolorv powers ■* 
p'.vi whenever the Stale h&g N-nefited by the wTongful ‘art of its 
servants whether done niider statutory powers or not, the Slate is ItaMc 
be tided for r^stHiMUsn of the |waftti^ nulanfnllv made just as n 
privulv owner.'^” where Government retains propenv or imFuevs 
iinlawfully seused by its offioera* a suit lies against the GovemincBt for 
Its recovery," with interest j:* ckfnnialion contained in a resolution 
i.^saetl by Governlaeni fi" Mie Ruinslhaii High CoFirt^ has awarded 


15, Nohin V. Secretary of State, (1875) 1 Col. IL 
IG, ^efri'^ury p/ State \\ Sreegovinda, risaa} ^ CAV,N. 6 flC 
17. Seerelary of Stale v. Ram, (1S33) 37 CAViN' 057 - Rots 
Sccrelary of Slate, (1913) 37 Mud. 55 i Shivabltcfan v s/crelorv of 
Sl^U, ;i9CH> 2& Bom. 314 (325); Dhi, Roard v Rfot. o/ Mlror \ 


IS. Secretary of State v, Honf, fISiSSj 5 Minb 273, 

1 ^. Seivkis^cndas v, iloiufMcen of Jodfa, X. 195-7 CuL 017 [6^31 
a&. Ram Ghatniu v. P. GirvcrnnmHt, A. 1^ All. 306. ^ 

2tr Vday tAuiid V* Prov. of Bengal, (IW?) 2 Cal. HI. 

22 , />L board v, Prfn\ of Eliwr* A. 1954 P.-ii, 52&, 

23, UnwH of huiia v. Aycd Ram, J9sS Pal. A3^: Di, Board of 

Bhogalpht V, /'jtiu, of A. 1954 Pni. 529. ^ 

24, t/nfoPP 0 / India \\ HflriWMi Singhs A. 1959 Pnnj 39 

25, P, & 0. Steom Saldgathn Co, v, Secy, of State, 5 

I-I.C.R. A|?p. A. 

I. Of. Rangachari v. Seeretoiy* of Stale, n937^ 64 l.A, 40^ I'ewJrafa 
V Secretary of State, M937t 64 l.A. 55, r » 

2- P. C. V, Unimt of India, 195G A$snm 95 

3. IIEfclawful dclenlion of gOOtls hy Gdi-cmiuent ‘RailTCsir 
bralitna V. Dot^tbpfno of fluJk, A. 1959 Col, 183], L " 

4 Kallat V. Scfrfiary af Slatt, ((9)2) 40 CnI, 432: v 

St^^rflan' of *;lale. (|S04> 2B D4>m. 314. ' '• 

5 ' (rotary of Stale, flOisj 40 Bom 2iw 

**■ V, Seerftary of Slate, 4> Bum. L.R .,. 

7. l idymiatl V. 741 ftMpmil. A. W7 Rdj. 3», ’ 
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dania£« tlie G<jverimient for injury CAnsed to a citiMii by 

n^Iigt-nt driviuiij bf a State veiuc]0 white btt iti wfty il^oin a 

riipairiiJg workshop, aud whilt it waa not aotaally engaged ia llie 
psrforiiumcs dJf any g'ovrniiiiient-at fniiclbotiB saeh ai a Tiot 

at dUmrbance or the Site. rj ■ ■ ■ 

2. Muklttrieo J, Ln Pro^. a/ J&oarbay y. KliaMfoas toot the view 
that whenever the Crdvemment does an act^ wbetUer commercisd or 
non-cotiLiiier£iiilr nmht tlie sanction of a Kaniofsil Inw, it anould he 
liable in toris as a private Ludividuah*-" 


<C1 There are certain actions whicii cannot possibly tie against 

tJic Got^emfntnt- Thas— _ i- ^ 

Since the State cannot be &ai[l to com mu a coii rempt of l^^rt, no 
T-rocecdunj for coiitcjnpl lies ei gainst tlie State^ not ciiii the Slate be 
impleaded as represented hv uu officer who i^i- alleged to Imve 
mitted tjiE contempt.** The reinMiy lies against that pnmcuhir 

officet.** - p 

3. The Govern meiit has ahsolate irnmnnitv for Wet's of S^ate , 
1 e nclst w^hidi are dona against aliens, not Hnder the snuction oE any 
taniildpal law, hat m the cKcrcise of the fio%migti power* o£ the 
State. But the plea of ^acl of State' is arailnble only against ohc»5 
and not against subjects."^ 

4, A statute ts not hindiug on the Govenuncnt ntileES espreasty 
named, or by implicatioOr'* 


WliietW the principle of priority of Crown debts can b« eliuwied 
fcy GovcmfTiea‘t,‘“‘-Sec uniler Art. 372, 


TRADE, COMMERCE AND INTERCOURSE 
WITHIN THE TERRITORY OF INDIA 


Freedum of trade, 
couiuierte anil inter- 
toarffc. 


301. Subject to the otlier provisions 
of this Part, trade, commerce and inter¬ 
course throughout the territory of India 
shall be free. 


Object of Art. 301. 

Tlic nbiect of the fpcedoni declared by this Article is to eliaune 
that the iinily of Ipdia may not twi brohen Up by inteniol homers. 


Artj. ) (g) and 2Q1^ 

Prfpua facie, it swms that there i? sotne overlappiiig betireen 
An, 19 ni ljil nud Art. 301- But the ^isiinctiou lies m ttiisr-- 

While Art. 19 (1. (s) look^ at the freedom of trade ftwia the pomt 

e. Pten-, 6f POFuftfly V. KhMsaJtto#, (tSolWll C.C, IM i 119=0) 
SjC R p?1 

9, If ri fCJi of J Ftdfo T. .\/u rlWho r, A. 1953 I ■ ,, , 

10. KallaJ V. Secreiary of J^taie. (19121 40 Cnl. 452; ShIvabItafan 
V, 5ecrflorv of Alalf, (19(Ml 2S Btun, 314-, 

\ 1953 tF'ii a3&'‘ Tflrfl/affll V, .S. A^. ^fallry. .\i 1952 Cal. 919. 

^ sLte of V, p.. (less) I a c.R 4I| 

1. Slate of pnmfiav t- Clramiirhaprifri'alto, a ISor |W !/«). 
12. plredor ef Rc^iontnf; v. Corfu, of Colcultfl. (IPOOl B-C. jCr. .V. 
iSfl.'Sej. 
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of view cf tlie iQ^TVidimL dti^jen^ Art. 301 look^ Ix itoiu t!ie point ot 
view i>f tlie CQurtt^-^s trade cf'diTnerce ns .1 wlsolt^* 

Art. 10 ((=! jjnatnmcBS the right of a vilizieil tu carrj' 
any trad«j or profcsjon at a paartienbr ploct^ Aix. 301 provides for the 
free lof persons and gocHls from one place to another^ withiiii 

I lie territory of IncHa^' whether fiif^r-SLate or fnIra-Slate.* 

Fn>in ihe point of interfertnee with the freedotu at may be sakL 
Hint when a repirictioTi h amposjed upon a. perton tq carT>^ on nnv 
trade or husinesis, it is a restnetbn open Art. 10 (I) (g}; whereas if 
any restriction Ia imposed upon any tradf or bujfii^sj i^^th refeivnce 
to npjsrrfnrnt from one pbee to ant^ker. it is an infriugcincnt of Art. 
SOU* In other words^ the protectaun givon by Arl, 301 b a kind of 
^territorial prolcction to traclc^ eammcrce and mlemjnrse' whidl, of 
course, enures to the beneCt of the individmits w^ho engage iti trade 
or business etc/ 

Ncrt ix-iiig a ftindamental right, the mfringement of Art, 
cannot be challenged b^' a petition nnder Art. 32. 

ThLs docs not mean, however, that the tiidividmal lias no remedy 
if Art. 301 is inftiiigcd. Hither an iudividua/*^ or q State enn chal- 
leuj^c any leeislalivc nr escecntlve action which offcmls agatnsl this 
Artielc, hy other prcEeediaigs. 

^Tndo, colwuerc:e'. 

The protection offered by this .Article Is conboed to sncIi activftaos 
as may he regarded a lawful trading activity and does not extemi to 
an activity like gitniMing,. w^bich is res fqr/rq rnj'JTHjrrftui'Fi and cnrniot 
be said to be 'trade* /■ * It csmiiot include activities which are ao 
inherently pemicioas, auch qs traMcking in Women, hiring of gtmndaa 
for conmiitting crimes.^ 

'laterconno'. 

This ward ts used to give the freedom declaied by ArL 301 the 
largest Import. It tbuFi, includes the freedom to import thingf? for 
persona] or noa-commercUl use/ 

*Tlimighoiit the tvrtdtory of tndiR^ 

These words esiend the freedom not only to fn^er-Staie hut qtst> 
to irilm^State transaction and movements/ 

^Shall be fveeV 

U The freedom gaarnnteed by Art, 30E is not, however, q ftinda- 
meatal right aud cannot be enforced by a petition tmder Art, 32/ It 
constitnteSp how'ever^ a limitation upon the powerii of the Legislature 
Bubject to the exceptions contaiited in Arts. 302-4/^''* 

2, There IS no infringement of Arl. 3411 unless the impugned State 
acEion opeiqtra to rc.sErict Elic frecdcun of ttade^ coniinerce and iiitcr- 


2. Sfqfc 0 / Bamtav v, Charmrbaugiratn. A. 1057 ^,q ,y|j 

3. Eapuhhal v, SlaU a/ Hfirnttay, !9?S Bona. 21 ■ (/fmaH v 

.Sfflfc, A, M 33 fJT). 

4. Sffghir Ahmtid v. Stale of 17. P.* .A, J9^ All, 257 12741. 

5. Kutti V. Staie of Madras, (1054) I 117 ffd/J, 

6 . C^iwitFrcrrhffDlJMlfii v UntCH of India, A. I?357 S C fi2ft , 

7. Chaise V, f^nitkar, A. 1954 Hvd- 207 IF.B.K 

S. George V. Siatt Of T. C-. A, 1954 T.C, 34 3 Slala v. PliUlip^ 
A- 1054 T.C- 357. 

iZunrdiandm v, Sfdfr of Orissa, {10S6) S.C-R. 3S (42u 
lO-ll. Stale of Bombay v. CAatwarjwug^tiahii^ A. 1056 Bom" E 
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v™rse (iistuigTiishctl frddl the ulterior econojnu: or social 

<!finse<|nEiiices' i-esuUiJig from Thiiip neitlser Uie Union pot n 

SHl^e iifgistaiure t& dtbaiTed frorq cxcrcisidi? iL-i legit powers of 

taxstiod Einder the apprr^pri.ite leglslotiTc Li^t tnereiy becan^ finch 
taxation a tax on the ItiLnsport or carriage of pasj^engers nnder 

EntTT S6 of List n) mae have an indirect ef(^ op the free Sow of 
trffflic.** Sadi taxation should, natp of conrsep violate the liinitatlonA 
imposed hy Arts 

RevtricUoni npofi tlio Frwdoiu, 

The liip[taiiocLfi imposed upon interstate freedom of trade, coin- 
merce and intoicourje^ by tbe other proins^iou^ o( Part XllI ate — 

(a) It ia subject to non-di&crimmatoryr restrictions impOfied by 
UarhameuL^ in tlic pnhlie interest [Art, 

(b) Even discrlniinatory' or preferenital provisions may be uumIe 
hy Farliament^ for the purpose uf dealing with n scarcity of goods 
arising in anv pari of India [An^ 303 12)]. 

(r> Re-a^onaLle restrictions piay lie imposed hy a State "in tbe 
pnblic intcresi"* {Art. 3»4 

(dj Nou-di 5 criminator>' taxes may be imposed by ^ates on imported 
good* liindlarlr ui on iptra-Siate goods [Art SfW (all. 

(f) Refitrietion^ Imposed by ^'existing kw'^ to continue 
in so far as provided otherwise by order of the Fresident [AJ*- S05]. 
Exisiing laws relating to any matter referred to in Art. IS dO 
art also protected. 


Power of Parlia¬ 
ment to impose re- 
oil trailup 
commerce and iuter- 
coarse. 


302. PATliaaient may by law impose 
such restrictions on the freedom of Irade, 
commerce or intencoiitse between one 
State and another or within any part of 
the territory of India as may be reqnircNi 
in the pnblic interest. 


Rtitrictiorui. on Die 
legist.! tiv^r powers nt 
the Union ami of the 
Stales w^ilh regard tn 
Irade and commetce. 


303. (1) N^otwithstanding anything in article 303p neither 
Parliament not the Legislature of a State shall have 
po^ver to make any law giving, of autho¬ 
rising the giving of, any preference to 
one State over another, or makingp or 
authorising the making of, any discrimina¬ 
tion between one State and anothcTp by 
^urttie of any entty^ relating to trade and 
commerce in my of the Lists in the Seventh Schedule. 

(2) Nothing in clause fU shall prevent Parliament from 
making any law- givingp or authorising the giting ofp any 

J2. Frrniuid^;: v. A. T.C. 12$. 

13. A. AI. 5, S. I', Co. V. Sidtr^ of A. 1!^ Mad- 2&1 ; 

{?!tiTnraJbd Brfl, V. DliFlJrAond* A. 19K Cal. "'10 

14 J?ar«o V. Slafi f/ .-tiAim, A- '95® Aftsnm 249. 

15. Surafnufl Slate of Rafaittui,,, A. iSM Ry. 360 

16. Slate 61 llottiisfy v. ^ni^^d n9S,lj S.C.R, 1069 

17 rn its applkaljnn lo itie Slntc ot jEimitin aod Kashntir in 
ilau.se flS uf arliclf 303. the wunis "hy ^-irtne of any tntr.v relaliog to 
trtidi? and eomnicTTC in any of the Li»t& in the J>ev-cnth fkhcddle" 
^haW be omitted. 
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preference or maklDg, or ^kuthorising the making of, any dii^- 
mination if it is declared by such law that it is necessary to 
do so for the purpose of dealing uith a situation arising from 
scarcity of goods in any part of the territoiy'' of India. 

304p Noudtl^tanding anything in article 301 or article 
303^ the Legislature of a State may by law — 

(a) impose on goods imported from 
Rcfitration* on Other States or L-nrcn trrri- 

commerce and lorries^* any tax to which similar 

mterfonrse among goods manufactured or produced 

in that State are subject^ sOt 
however, as not to discriminate between goods so 
Lniported and goods so manufactured or produced ; 
and 

(h) impose such reasonable restrictions on the freedom 
of trade, commerce or intCTCOurse T.vith or within 
that State as may be required in the public 
interest: 

Provided that no Bill or amendment for the purposes of 
clause shall be introduced or moved in the Legislature of 
a State without the previous sanction of the President* 

CL ; No ducrimiDAtiiiu betwHHrti ini{MiTtc4 «id local goodti 

Br tilts ctansCi the prisiaplc of freedom ol intcr-State trade and 
eomnictct declared in Art, 3^1 is SDbonilnated to Lho State power of 
Lading itoods imported from sister J^tates provided only no diseriiniiui- 
tion is miide Ln fa^'cmr of similar go^a of local ozigiu. 'ihos, tlie StAtes 
in India have full power of imposing wliat in Americaii Slate Icgisl^- 
lion is calJed ihe *n^ tax’, 'gfois receipts. ta5t\ etc.* or cfctriti daty" 
aobject only to the condition chat sneh tax is imposed on oh gooda 
of tlic same kind ^rodoced or maUnfaCtDrcd in the taxing State,— 
although such taxation is nndonbtedly calcnlatcd to feller Inter-State 
trade and CCUlimerw,^* 

If there li ji single area or any closs of pnxinc™ in b Stale who 
are exempted fram any tax, llmt tox ennoot he levied upon iiuported 
go^p and such taxing law must be held to be invalid *o fxr a* imported 
goods fire concerned/^ 

It is also immaterial whether eimikr goods ate achuitly mannfai:* 
ttircd in the taxing State or not.“ Tlic Stale Legislatute wonij tw: 
euEiCted under Art. 304 la tax inipoEted gooda only if producers 
of situikir gocds within the State would be equally liable to the same 
tax. 

niastratimK 

Where a State requires denl-^ who sell goods obtained from out¬ 
side the Stale (wdio arc not ordinarily liabic to registration under the 
Act) to get himself registered and after such regiatTtitinq to pay tax 


IS. Added bv Constitution tSc^^fith Aniernlmrutl Act* 1^. 

19, Snrajmal v. of A. iSa4 Raj. 

30, ^tatc of Bombay v. Uriifed ^foio^5, {^^) S.C.R, 10^ Ciwn. 

V. B. Staf^^ less M.B. 214 
22. ^iaic of Bombay v. Chamflf6iJttgw?i3H:a, A. IStSfi Eotu. l (/6}. 
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on his silw as a re^lsttrcd dealer^ tliere is a discdminaiipn in ocspecc 
to g^s obroimrd firdtn doti^idr Hit Stale, in coulTavcntkwi of Art, 
x^hethcr any gopods of htc nature are acLuaJly i^roduced iu tUe State 
or rtoL" 

FroWto T urent of PmidMit required for Stmte Law 

under el. {b). 

I- The Proviito says that tlicmgh a StAte I^gi&latqre is empou-ered 
by el, (b) iq impo^ rcasonab]e restni:tiuns upon the Ireedoiu of trade^ 
commenre or intercoursic in the pubhe intereat^ no Inw or aitiendmcfit 
for this pHTpose iney be introduced in the State legislature witliont 
the previonfi assent of the Fresideiit.^ 

2. It has. been held by the Supreme Courl*^ that if previoos sane- 
tion is not taken^ ^auction'taken after the IntroducttocL of the Bill can¬ 
not save the state Law.^^ 

Bui the attention of the Court was not drawn to Art. 255 (e) under 
whicli the subsequent assent of the President to the Bih cures the 
defect of absence of previous sanction."'^ 

3. But— 

(i) Cl, fbli or Uie l^nviso applieji only if a law whiuli inspo?^ 
ibe restriction is> in its ^pith and subataucc^ n taw with respect to 
"trade, comtuerce or iotercourse"^.^ Art, 3CH [bi canuotp thereiOTS, be 
applied to test tbv reasonableness of law to reijulaic gatubling (under 
Kntrv 34 of List 11*), 

(ill There has been a controversy as to wlietlier a taxing law would 
come wicliin the purview^ of the Pro\'i&o, 

(.■\) The RajisCmn* High Court has taken the prirna facie view 
that tlic imposition of a tns by a State, say an octTOi duty, acts as an 
impcdimcni to the maveratnt of goods into that State or the area 
within which the duty is iniposed and thatj acccrdinglVp the Siinction 
of the President will be rccinirtd for iptrodneing sneh Bill. 

Bui the belter view has becu taken hy the Audhm Pradesl!; 
KcFakif Patna* High Courts tlint cl. (bl is attracted only when a law 
imposes a rcslrktion 'ap*m the fretdotu of trade and commerce dirrcNy/ 
and not when trade or commerce is affected fndfrfftly os a result of 
the ope ration of a law which the Legialalure has an independent fwjw er 
to cnactp e.g.p to impose a Mies tax"- *■ funder Entry 54, List M\; or 
an octroi dutv" (under Ktilty 52, List ID; or a tax Oil veli5cles» inndcr 
Pntrv 57, List 11); or a lax on betting and gambling* (mider Unity €2, 
List It). 

ThLs view finds silpp^irt frismi the Supreme Court decision itt 
o/ Plmnbity v. 

23. Bfioraf .-lufamobnfJ v. &f .IfMUi, A. 1957 Assam I- 

24- 5iagiifr v. State of U. P.. 1 S.C.R. 797; .Ifimcd v. State 

oJ Oriisa, "a. 1355 OrisM 184, 

25. Baiarafti v. Wj'dcm&ad .llnttfctpal^fy, A. 13611 .A,P- 234 {2+yL 

I. Oauri Shankar v. /hwnjTtauii ManrfipafKy, A. I95S Raj. m 

(Wi. 

2r Slate Qf Bombay v. Cftamartkiagtral;Efl» A. 1356 Boni. 1 (17]. 

3, *s7dl£! 0/ POfUfMiy v. A. I9i57 S.C. 639 w2D. 

4. BettgdI fifEtFKuniiy v. State of Bihur* A, 1953 Pal. 97. 

Anro/indJ v. of Rafaithan^ 1934 Rnj. 260. 

6, Bala fa}» v. llvdcrabad xlf imidffahly* A. 1966 A.P. 235 l23Sh. 

7 Paramciu'dTflfi'V. Sub-Magistrate, A, 1356 Ker. 52; J^dinadaran 
V. State. A. 1960 Kcr. S9 (^3). 

8. BeriRat JfiiniauRv v, Ntutc of Bihar, A- 1^3 I*at, 87. 

0, .Sfalir o) Boijj. y. Chanifli’!*oa.jra‘'^fff. A, 1957 S-C. tiSO {721 

lb. Fcramidr- v. 5idlc. A. 1353 T. C., 136. 
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The 53,mn reiiili T^^oiitd folkiw from b consimcdon ui the two 
cku&es m Art. 394. Wliile d. (h) £p«a]c& ot ffifitrlctioiift uti the frcodoni 
of t^rade^ cl. {a.) of a tsax cti gooila iiuporled from other Stutes. 

If taxing lavffk wcnc al$o yicwifdi impoiiin^ a re^lncliott oti Irtidej. 
sk aeparate ckose to deal with theiP woald no^ hare beta noccaiaty. 
It IS legitlfiidte Iroui this to infer that ta^^ation is not a rcs^traint on 
^de for the purposes of Part Xlll unless it is discriminatory in its 
<ili3ji3:Cter withm the meaning of et. (ix) of ^VrL 304. 

til) Nor is the Proviso applicable unless the Ic^laiion in (|iaestioii 
seeks to restrict the ptusagi: ol persona or goods from one place to 
another. Part Xfll of the Cunatitutiou does uol apply to rcatriclkiBS 
of the right o£ an Indii'idnal basineaamati to tarty' on btisiiuss at a 
panicular plaec^ whkh comes within the scope of Art. L9 ^ I) 


filvrfroiiOTt, 


The orovision in the P. Sngarcauc ^kegaLDtJon oE f^upply and 
Parthaae> 1953^ to the cflect that the canegrowers of the State 

would not be entitled to sell their sugarcane lo anyone ouhiide the 
Stale was held not to be void (or contravection of Art. 301 iuasmpcli 
as it tins a ■reasonable restriction' under ^Vrt. 304 (b), for salcjTOindiug 
ihc interests of the large body of sngareaue-gtowers in the State, 

(in) Another esoeption has been introduced by Art. 305, as aniend^ 
in nainelyji a taw providing for State trading^ for if Art- 301 is 

not attracted to a law relating to that matter, it can hardly be urged 
that such 3aw^ iuiposes a resiricUoii npon the ^freedom of trade and 
comnserce.* 


^AmendmunP. 

1 Not only a Bill bnt also an anieudmeat which seeks to iatro- 

<litcc a «strictjoii vvltLm llie mtmius of Art. 3W (t) mittires the Fr*si- 

dent‘& sunetion- „ j i l 

2, Bot where im cxialiog law” or an order” tt^c andcr it han 
already intposed 8och restrietions, an amendmeut of the Uw or the 
atder. m other respecti. will not fcijairc sanciH.ii even though such 
amendment takes place after ilie coromcncyineat of the Conatitutioo. 

lD,tsne» of State AcU inTeUdatod for want of Prwdeot’s .auction : 
Travaticortfi£.Coctin Puhlic Secarity pleasures Act^ 1&5^J (a. 3).” 


^Reuouablu mstrictiouii'- 

L The sauie test* which arc applicnbli: to deletmine noasonahle- 
ness imder Art. 19 [ i[9) are also applieable to determine reasonable- 
jKSS under Art, 3M (b)/ Tlie Rajasthan High Court ticf? held* that 
the heciviness of the imposition per se Is no clctuciit to be considered 
fnr determining the reasonableness of tlift restriction 

2, In StoS p/ Be™bay v. ChamarjjaugiPiUA/* the Supreme Court 
found it nfiuccessar? to decide whether a TestTictT.on iu Art. 394 (bl 
foukl extend to 'prohibition", becau-'ic the Court that inherentlv 

viciona Of pertsiciouft aetkdties (whkh the Sluct mighv reasonably seek 
iD prohibit) were altogether catuide the promeiioTi of Art. 30t. 


10 BAPubhai v. Stale of Bombay, A, t»56 Bom. 21 (ZS). 

11! TiL Ram/f y. State a/ It, P.. (1*56) S.C.R. SfW. 
n. Go^'l. p/ V. A. ISJAt Alys. 65. 

12, State V. PhilipQse, A. 1954 T-C. 2S7 (255); L/khannan v. State, 
A. 19fi5 T.C. 82 (SJ), 

13. Stale cf Bombay v. CUamarbau^salia, A. 1956 Bom, I (ir^. 

14. *4r/ajijrngb v. Tjcftchandj, A. 1957 Raj, 220 (22Sl. 

15 , State of Btimbay v. Catnii<‘haHgmala, A. 1957 S-C, 899 ( 721 ). 
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305. Nothing in article 301 and 303 shall affect tli<! 
provisions of any existing law except in so far as the Fresidcnt 
may by order otherwise direct ; and noiking 

of 

^'idittg f0r State »iiwc bef^e the of 

maturptfUci. the (J^purlft *4 cl, 

1953^ in s& /ar as it relates or prevent 
PartiameTit or the Legislature of a State fr&m making any la^e 
rdating to, any suck matter as is referred to in sub-clause 
(U) cf dause(6) of article 1 9. 

Ain«]idtii^at. —The lEahck^^d words Lave been added bv the Ctm- 
^tilttlkko (FoartL j\iucndmciit) Act,. 19^. 

Obj^t *1 Au^ndimmt. —The object of (Jlfs ume:tlElinenl lia'i btjert 
explained thus^— 

judEinenc of the iiupreme Cemn in Ahm^d v, 

tJic t■^ F. ■ has raised the qaestion wliethei: au Act pruvidbg 

a State luonopoly in a parttcuhLr trade or business cynfltcta with the 
ireodom of trade ond commerce gnarantecd hv drtidc 30|, but left tlie 
qasticn undecided. Chnise (6} of article 19 iaa atucnded by the Con- 
fititDtion {First AjoendEuent) Act in order to take such State uiouopolies 
out of the purview of iBbndausc of cbinse [t] of that article, but 
no cotTeaponding provbroii as niude in Part Xlfl o£ the Constitution 
With referenoG to the opening words of article JOI, It upp^nr^ front the 
judgment of the Supreme Court that untwEtlicitsitHUng the clear authoritv 
Farliumeut or of a State Legislature to introduce Stale monopoly m 
a particuLir sphere of trade or cummerve^ the law mlglii have to be 
justified before the courts as being ‘"in the public mtcraBt” under 
-article SOI or as ainounting to a ‘'reasonable rebtrktions*^ under article 
-3IH jfr). It ia considered Ihut any such quirstion ought to be left to the 
tninl dedsion of the Legislature. Oansc 4 of the Bill accordingly pro- 
poses an amendment of article 3fl5 to make this clear’ 

Off ■^cndrnenL ^The eWect of llie amendUlPUt IS to make 
the U. P. Road Transport Act^* and similar eKEsting laws.'=' providing 
for monopoly trading by the Stale, immune frotti attack on the ground 
of cO]itraventton of Arts. 303 aud 303. Kuture laws made bv the State 
relating to the sauie mallet are aliio wred from the operation of Artfi- 
303 and 303* 

having of oxiftting lmw+ 

L This Article saves 'existing laws' which are repugnant to Atts. 
303 and 3303, subject to ordexa of the President, 

3. An Act iKrs«d liefore commoncement of the Constitatoa] ia an 
^-xisting law, even thot^h it is brought inlo force alter the Constitution 
Ijas TOme hiLo force, llins, it has been held that the Mniftos Com- 
lurieial Crops MarketAct, 1933 come? under the preiient article, even 


19. Saghir Ahtficd v. State of V, P.* IISSS) I S,C,R. HOT. 

IT, Statement of Objects and Reasans. 

JR. Jain Transport v. State of U. P., A. 1057 .All. 330. 

19. Orissa Motor Vehicles (Regulation of State Carriage and 

Public Carriers^ Sertdee) Acl^ 1947: Orissa Motor Vehkles {iVineudmeutl 
Act, iS4& [d. Ramrifaredm v, SlaU of drlsro:* {10563 S.C.A. 34C 

Rood Transport Act,, 1954 [Bhfmupi v- SlaU of Assam^ A- I0S7 
Assam 135]. 
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choae^Li llHf ^ulifiJL‘*liolls britig,lag Act into force were li^ued sfter 
thi: Cotiiiiiulton cunifc into opemtion.^* 

3 The Jlaiaithan Higb Court" has. on the other himl. held that 
since all tile prmiiioas <il esisting Act are saved by the pr^t 
Article nniil the President otherwise directs, the pTOvision of hodi an 
\ci eoulcrrino a power to make bye*law» Of otherwise valid) is nl^ 
^vct). so that bvMaws can be ftamed nnder Art even after the 

eotninericeincnt of the Constitniioti and they cannot he clmltengt^ on 
the i.'fonnd that the byc-^Iaws thetuiclvts do not consiitute -exislinE 
lavrai^, 

inAtuicH oi Minims by Art- 

reason of Art, 30 S. the foUowing Acta have h«n held to be 
valid DOtwiihsUOidiDg their repug^cy to Art. »l— 

.<g g?S»of£i.''A«,iv •>. r- 

""ufil X'EAStiim Orfiaamc, IS* ■im 1 Jl. B. c»aoii» 

kecwlatLon AGtp I& 49 ,** i-icctti « 

fivi Hydip^biwl Customs Act (II of 

(vl J^iipur 


306- OmiUed-^^ 


Appoilltsutnt D f 
authority for carry- 
Lug ont the purp^wits 
of articles 30l lo 3<H. 


307, PaTliaipent may by law appomt 
such authority ai it considers appropriate 
for carrying otit the purposes of articles 
301, 302 ^ 303 and 304, and confer on the 
authority so appointed' such i>owers aud 


sucii duties as it thinks necessary. 


SERVICES UNDER THE UNION AND THE STATES 

CHAPTita 1ScavltrivS. 


3GS In this Part, unless the context otherwise rec|uircs^ 
the cxprt'ssioit ''Stale*' does n»t inefudi the State oj Jammu 
Imcrpreialiffii. ^ KftvfrtwiV.* 


m Kutii V th£ SIqIc, A, Mad, 621 

I arv%«'4dfr^ F.®.i 

24, Uiiifoti V. SlaU, A. 

25. Chobe ve Paltiitkar, A, le^ Hyd, 2»7t 

2. Omttttd bv the Con^tilaitoa (S^Ttnth Atneiidmtul) Act, 1356. 

3, 1-^or tlie test of the omitted Artetu, sec Ca, Vol, II, p. 4&0. 

L for tbe words ^'meansSchedub'*, by the Con- 

e^Tluiiou (Seventli Amimdtiient) Act, 1956, 
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309. SabjC'Ct to tlie proviBicnis of this 
Rt^cruitaietit and Constitution, Acts of the appropriate Legis- 
misdiElot]^ o£ service laUuo may regulate the Tecriiitiiient, and 
of Irving conditions of service of persons appointed, 

the Union or a >State. public services and posts in oounection 
with the affairs of the Onio-n or of any State : 

Provided that it shall be coinpetent for the President 
or such person as he may direct in the case of services and 
posts in connection with the affairs of the L'nion, and for the 
Governor , of a State or sneh person as he may direct in 
the case of services and posts in connection wnth the affairs of 
the 'State, to make mles regulating the recruitment^ and the 
conditions of ser\ace of persons appointed^ to such sendees and 
posts until pra^dsion in that behalf is made by or under an 
Act of the appropriate Legislatnre under this article, and any 
rules so made shall have effect subject to the provisions of any 
such Act. 

Art. aOd: Rc«ruitni«nt ud coiaditiau^ af ^rvicc lo hv rcgaUitcd by 

L 1a>ing down certain general pruvuiaii$, tlic Constitu¬ 

tion daes not aim at pfovkUng detailed rale^ for recruit mi^uL or condl- 
liotti of the services of the UnioEi or of Lhe States;. Tha^ power is 
Icit to the respective LegisI&tuireB [EdLr>- 70 of and 41 id 

List II]. The power of ajipoEntinent bieloagltig lo the Executive will 
thus be subject to legislative control. 

2. Tlie Ifoviso is a transitloisal provision empowering the Kxe fit- 
live to make rules liavltig llie force of law\ rtilling to tJic ath>ve 
matters, utiiil- tlic appropriate Legislalure^ legislate on the subject. 
Further, tmtil the |)ovve« cau/err^ by the present article are exer¬ 
cised ^ the existing Rules will conliuue to be in force, under .\rt. 3l3t 

ill ^ far as they ate ilQt inconfiisLent with the provisions of ihe 

ConEthutiou, 

3. This Article is all enabling provision wllioll ConJers oertiun 
powers Ltpan the LegEElatnre and docs not impose any duty to legislate 
with rcgiird tn the conditions of service of Govemnienl &ervonUp* nOT 
prcvvEit the Lcgistntnre from laying down such ciunliilofts in any 
gcnE-ral taw enaeted nnder some Other iwW'tr/ 

^Subject t& the proviiioa* of tho CnnvtitutiDD^ 

I. The power conferred by Art, is snlsjevl to the opening 
wt>rd> of Ihe Article which govern not ortty the ptiwer of the htjgiiia- 
ture but also llie rule-making power confeireij by ilie Proviso^ Hence, 
if any Rule cori lravenes any of the pro vision & of the Constimtion, 
eg.i Art \i\ IS, ^6^ 19^ or 211^ {{) or 311 f2K' die mlc shnH le 
void. 


Z Uiibam* V, Ban^rfi. A. Alt. 323 [ 3 : 2 tK 

DhiTi^ndrariath v, of Orissa. A. Orissa 9d (fWj, 

■I. Raglianodha V. Slate of OriSfn^ .A, l9t5A HA 17/51 + 

5. Krishna v. Chkf Snf^dt., l€2^. 

6. Balakda^ v. ASsit. AVtwrify A, i960 2M.P. SSS, 

7. Suresh V. fJjfflangiJiK, (1&5I> 55 CAV,X. eifc^ ; Union of 

India Som/Muar, 58 C.W.N. 107; Sttbhosohond v, StaU of 

Sanrashlro, A, l&^ Sau. 

35 
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2. Llip oilier liandj. the CatL^titiitiiaii ii^eLf provide® tiic iskxI^ 
of ^ppointmcat and cobdltioiiB of aerrice of certain oDictrs In conoec- 
tiODL with the qiftairs of the Union mid tSie States, £.s-^ ihe AttomcT- 
<ifriief;iL [Art. 76]. ' 

^3. Sunilarlv. there are other prDi\'iriion 5 in die Coostitntion Virlikcfl 
eEiipower other anllioritic* to tmike rutcii relatiniS to the conditten^i of 
UTi'ics of certain classes of pnljlic E^rvants^ Art, 346 {2) [relali^ 
to aflicera of tlie Supreme Coprt] ; Art. I4fi [5J [person* sm^uig in the 
riuliun Aniiit and AccoiiJJti» i^epartitlenc] ; Art. 2^ 42) ^officers of 
Court]. Hence, An, 24J9 Mve no appliL^iiou la these dass^ 

of Govenmient &en'aiils.‘ 

4 So far h> judjcial officers are coticeruedp the pravisi<m3 of Aft^ 
509 are to tjc read snhjtct to Arte, 333-4. The result is, that tliongli 
tlie Governor is entitled to make rules under Art. JTOk prescribi^ the 
conditions of service of snch offi.cerSp (iJj the nccrnitaieiit of imdic^i 
office^ (other Utau district indre^i) must be made in accordance w"itli 
the Rules framed tinder Art. and [h) tJie appointnient of district 

judges can he made onlv tn ncccrdnuce with the provisions nl 
Art. 233.* 

Ou the Ollier Laud.* it is competent for the Government to pro- 
vFde in the ruVes made under Art. 3061 (read uith Art, 2^J that the 
inquiry' into charges made against judicial oncers under Art. 311 
ahould he made by the High Court^ the final power of award ill the 
puEiLshnteiil beiug ret&iiied by ttie Government. 


Whether tba Ruleii can he ebanaed Tetronpectively, 

There^Iias lieen u difference of opintou on this point i 

IAS the Assam High Court ba-s held'* tlial though the Govctu^ 
invnl bus the VOW,t to moke os well os chEinge the Rules rcgniating 
the conditions, of serviCE, they cannot be ch^ged m sui^ u manner 
as to deprive o Govettitncnt servant of the nghte which have already 
Ijecome vr^ied in him. Thus, n letiml nmn would not be o^ected by 
anv clmtise in th^ kuleFi made after his rehrementA' A chonge m 
the Ruler cannpt, ai^ordingly, bind existing ^vernment s^^onts 
mfthDut their consent, for. Rnks coiistitnte tbe lefflis of the con- 
irrict betw-een the employee nnd the employer, U., the Govemmctit. 
Bjid cannot, accordiugly, be changed onilaterolly, 

0\ P li. Mukharji J. of tlie Calcutta High Court" ha.s, on the 
other bond, held Hint it is one nf the implied ^nditions ol employ* 
menl under die aovc-rnnient that the service shall be governed by the 
Rules Its tliev are niudc and modified from time to tmie. subject^ of 
coursei to tfie coELdition tbul such Rules must not ojutrnvene any 
provision of the Constitution. Hence, nothing Prevents Governmi-nt 
K making Rules under Art. with rcl^spective effect and tiius 
offect Got'crunient senaiits projndickallr by Rules which did not exist 
flt tbe Cime of Uie eninloynsent. To the same effect la the iiiew of the 
Allahabad High Court'* which holds that it is competed for the Gov- 
omnent to give retrospcclive effect to a Rule by exi^ess vvorik hu 
^blI^^n the Sbocuce nf exi«^s wt>rds, the Court should not interpret 
a Rule os letroBpecHve so AS to take away vested nghte. 


8 . 

9. 

10. 
IL 
12 . 
la. 
14. 


Cf P Ku Foje v. Chief /B-stfee* (19551 2 S.C.R. 1331. 

AmaV ,^i;gh V. St^U i/ Ru/o^llwx, A. 1956 Raj. 161 [fflfl). 

V. of d.F-. A. I9S9 A.P. 4^ (503}. 

jogesh V, Utifoii of A. 19W A^^atn 17 (2/). 

.^Mffdcr Laf v, S!nU of A, 1057 Punj, 149 tNt\. 

NnUt V, Colli?efar of A. 1958 Cal. 497 (4J91. 

Plrfhlua^Pi V. Siaic Of u, P.. A, 19S9 All. 169. 
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If ttie matter ol ciuplDyuiciit were looked at purely from the con- 
tr^ctaal point of yitwy it waald be di^cult to Tai:e s'ncii a riew and 
imply a condltioti that the employee could be aJfected bj any chaagt 
m the terror of the contract bv a unilateral action on the part of tbe 
employer^ 

Tlie rule under the law rtlotmif to private emploi'inent is diat— 
“It h one qf the implied stiputalsoii^ qf a conirnct of sen'icc tliac 
the employer wrll not, by any act of commb^^iqu or omi^on^ add or 
^nffer to be added to the csiploy^^inenc any wctr conditions invohTit^ 
obligations, ilangers or inoonrenienceii which were noi tnddent to 
it and were not within the conteEnplation of the employee when he 
was engage."*’* 

There is no reason lo hold that employment nndor the Govern¬ 
ment is qf snch a nature that tlie above general principle should not 
apply to h, simply became nwhialloi^ of the service Is at the ^>lea- 
snre of the Government. Termination is only one of the conditions 
of service, so that the nature of thig condition cannot be held to affect 
tlie other conditiDiifi, by imptication. The matter^ therefore, deser¬ 
ves fnrther considemtign. From the ohi^rviitioas of the Supreme 
Court in v. Uni^i of India it seems that the Court wnnld 

not IkvQnr Service Rules operating with retrospeciive elfpeh 

How fiw no exeeutiv« interpretation oF the Ruin of Serriee la 
bmdmn on the eoiwt^. 

As a general rule, courts nre not hound by Gic interpretation given 
by an administrative authority to n statute nr Rules made there- 
isndor,' 

But in tlie case oE Roles rebtiug tq conditions of sendee, a differ- 
ent considf^rntion arises tf the Rules themselves provide that lltc 
power of interpreting the Roles shall be fn a specified anthorily, e.g., 
the Presidentr In such a case^ not only do die Rules themselves form 
a pan of the coni met of service conceruing the Goi'ernmenC aervaute 
bound by such RuleSj but the term as to the interpretation of such 
Rules also forms part of the mitract. Or, otberwiseT the Rnle^ as 
interpreted by the specified aulhoriEy form the contract and the courts 
are thus bound to give effect to ^nch interpretation (provided of 
course, it does not violate any provisions of the Constitntion itself).*^ 

'Couditidtia of terric«\ 

I- Terroinatfon of the service la a matter which falls witliSn tlie 
scope of this eipressjon-r'" 

2, The expression ebo includes — 

(a> Rules relating to a Coatrihutory Frovidcut Fund.** 

(hi Rules relating to salary O'r wages of a Govemment employee, 
including subsistenee allowoncr during suspension.*^-'* 

Tnhbc ■errieeft &nd pottm In eonneetion with thr affian of the 
Union or of nny Stale”. 

This ■expression IttcludeE the officers and members of the ataff 
attached to a fitgli Court, even tbuugh the power to appoint them 

IS. /lojrtPthiitravan v. Xagpur Corpn^, A. 1555 Nag. 20®, 

t6. Batak^iioh \\ Vmon of Jirdia, 119531 S.C.R. 1052 {1066k 
n. Basanta C, E, Etiginc^r^ CuL 057 f^l. 

IS. Kesirm v. DiT€ci&r of P, & 7., A, 1P5R A.P. 607 

19. iV-tr.F. Ptov. V. Nwre/ -VdruiPiH A. IfWO R.C. 132. 

20. SufiU V. AflL (15541 55 CA\^^^ 4S3 <435). 

21. rhiH^r v. J-Vreundre, (Ifn5fi1 Bom. L.R. SZL 

22- Dlvtshvaf Nuf'di, v. A. 1957 Punj, 150. 
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bdAngii to the Chief Juatiw itndtr Art. 229 (I)."* Itc power gi'.-en 
by Art. 229 {2J to the Chief Jnstice to mnte rules to yie^fiilate the 
conditwiis pf service of the High Conrt staff ts eacpv^sly suN 

jett to the prgvifiicma of ffnv law inade hy the Legislatiire of a Stale, 
Hence, tlie rek-mabLag power of the Chief Jaatice is snoject to the 
laws made iiadeT Art, 

of CoTemment Servaati^ 

t. The rights gunranteed hj Art. 19 (1) in 
Tif-iT* * which ohvioosiT inolade public scrranls. 

2. It can hftnliy be contended that Government sciyants. wMIc 
entcrine into a TOncmet of Employmejit under the State, have waryM 
their fMdamcatJil rigUis,” since the (ondamental rights eaniwt be 

the sabject matter of waivierJ*^ t -.j.- . „„„ th™ 

3 Primd facie, therefore, it seenM that resknctinns apon th^ 
rights of the public servants can be cnrtailcd only <wt the 
s^clfied in ds. (SJ-tQ. and to the estent that the restriction is reason- 

Bat while a pnblic setvnnL possesses the fimdaraenM r^ts es 
dtiaen. the Stale also possesses, onder ^e ** 

™wer to regulate their ‘conditions of service’. Now, the intwsts trf 
^Tvice under the Stale rcnaitc efStiency, honesty, impartinhty and 
di^plLat and Hkc qnalttiesi cm the ^ ilit pablsc sen^o-nt. The 

State^ hits thus tlie constitutional power to ensure that every pnbhc 
servant posaesser. these qualities and to prevent any person who IncLa 
t^ q^ities from being in the pablic service. It s«ms. 
tint State nstnlation of the conditions of service of pnblic serain^ so 
as’to restrict their fundamental rights will te valid onjy to the '^ent 
<acU restriction is rmsoTiiibly iircessary m the interwia of e^- 
that stti^ r^nCTion IS r jf^iptinc and the like which have a 

^siantiTl* rriadon to The ‘conditioos of public service, tn frainiiig 
So ^der .Art. 309, the State cannot aliogethw ignore the 

fun£m«i.r B4hts%ar.^"t*rf Cocslitntion “■ > 

Thu^ it betit heM tnot— , , 

W1 -hiLie is no infiingement of Art. 19.(1) in) by a Rule winch 
prohibits Goi-emmcnt servants ftoin di-scussing the policy or acti 

'(b> Tt’^i^'essenria] tn the interest of iMiotniniug the effidency 
and integrity of Governttient servants that they should be ;^vented 
erom Toticdtmg nr receiving monies for any purpose u^nnected with 
the office which they hold under tlie Goveranwai, Hence, r, 6 of 
tbe Govenimerit Servants' Conduct Roles whi^ provides that 

trith the previous sanction of the Govertioient... no 
Gov-«iS aufwnt Bholl ask for or accept or m any wav participate 
thT^Mishjg of anv subscription or other peennm^ nssistMce in piu- 
LuaTw ^ “uy ohf«t wLsts5ev«» doea not .offend agamst tbe i??^ 
aJ la f£l trcti tlioagli it ificSndefi a 
guarani^l ^.y Art 19 ID (() promotioti 

S Toot ^litkal nsstSalimi to join which a Government fiervBiit has 

'*‘‘15 'sofflyTshi TlliaW I™*®''* " Govern- 


104 [146 ',. 


2. IjicIimOTr V. f, G. P., A- IK® '"»• 

3. Chaefeo V. Stiff of r, C., .A. 1^7 Km- 7. 

4. .SrlhHiiiadliaud v Colleflor, A. ItoS Mad. 4fiS 1*0). 
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mmt ^rv^nt fium bn^niinff a idtMubet of a srervice aB&oda^on tiniest 
tilt m^mber&liip n| npeh n^soositipii conEn^d Oovt^muient fi€rva.titia 
of a distinct cSsss* or the association is mcogniBed^ by the GovcrmnEiii, 
Iiss been Upheld a& a reasonable restriedoa npon the right of oasocia- 
tion of Gcrvemtuent servants. 

On Use other hand— 

1. R. 20 (I) of the Govertunent Stn^anta" Conduct Rules consti¬ 

tutes an " nnreasoTtahle ^ reiitTietion ou the fundamental rights 
guaranteed by Art. 19 (1) (ui, in so far as it ps^ohibits A Government ser¬ 
vant from makiug any public ntteriince (oral or viTittenj which is 
^'capable of the Telationship between the CovcoLment 

and its people or any section ihereof or its relation w^tih any foreign 
country, , . Such "a ground of restrktlon is vague and is not pet- 
missihle under Cl. (2) of Art. 1^/ 

2. R. 2d of the Govemmeut Servants’ Conduct Rules provides 

that 

"No GoveminKnt servant sltail take part in, subscribed in aid o£^ 
assist in any way^ auy political moveuient lu India relating to Indian 
affairs.... Foliticul uioi'cment includes any movement or activities 
teudiug dJrecLlyp or Indirectly, to excite dis^ectiDn against or to em¬ 
barrass, the Government as by law established^^’ 

It has been he|d^ that this Rule does not prohibit a Govemmetit 
servant from joining n Cnion huiX'^ing outsideti? a& office'beaTcrB* The 
UKcre fact of fomi^ution of u Union with outsiders cannot be said to be 
an activity tending to cxcitc diEahcction ugainst the Government . . _ ^ 
The Rule v^'ould be lu^ngcd only if the Untou resorts to activittes 
prohibited by the Rule. 

A Any Rule which requires Government ser^^ants to obudn per- 
niiiisiou of the Govemnicnt before forming a nnlon or empowTrs an 
aduiinistrative uutliority to dissolve a uuion not confetmiug with the 
rules, in void for contravenh'ou of Art. 19 (11 (£)/ 

4. Any rule Of order which prohibits a Government servnnt from 
seeking redress in Court against the Government without prior permia- 
sion, appears to offend against Arts. 22 and 236, which guarantee to 
mil citipeus the right lo have the canEtitutioruiL remedies 

Reizie4i« for vialaliou of Rul« cumdiUouA of »*™ce*— 

Sec under Art. 311 R), poH. 

310. (I) Except as expresisly pnovided by this Constitu¬ 

tion, every person who is a member of a defence service ot of 
a civil Service of the LTnion or an all-India 
Tcnme of ofiice of ^rvice or holds any post GOmiected with 
^ defence of any' civil post under the Unton, 

President, and every person who is a member of a civil sert ice 

5. Chiiappuii v, .Sfdl^ {?/ T. C.j. A. J957 T.C. 43. 

fl. pivafeurapi V, .?fufc of r. C., \. I95& Ker. 283 i2S5) fconttm 

RoumfcfijhJioirib v. Dt. iSaurti, A. 3952 Sfad. 253.] 

7, Nrtifiiiio V. C}ii£f SnpcrinUni^tni, f 19541 £S C.W.N. IftSa. [On 
appeal, it wad held that the qaestion of oonstitutionallty of the RuIca 
did uni arise nn the facts of the case luufitnuch the alleged tmns- 
CTession of the rule took place prior to the couitncnrcmeut of the 

Couatitution : Chkf Sufdi. v, KrishTia. (19551 60 C.W.N. 24 (2(5)], 

a, ShifaJ V. iJy. A. C,. A, IKS All. 023. 

0. v. Df. fimirif. 1^ ifud- 253. 

10. in TP retlifenfnrjmflFs, A. 1967 ^lad- 338. 
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of a State or holds any civil post tinder a State holds office 
during the pleasure of the Governor . . of the State. 

f2l' Notwithstanding that a person holding a ci^il post under 
the Union or a State holds o&ce diiring the pleasure of the 
President qr^ as the case may be, of the Governor*^ of the State, 
any contract under which a person, not being a m ember of a 
defence senice or of an all-India or of a civil senice of the 
1. niou Or a State, is appointed under this Constitution to hold 
such a post may* if the President or the Governor, , . . as the 
ease may be, de^s it necessarey in order to secure the services 
of a person having special qualifications, pro-vide for the pay¬ 
ment to him of compensation^ if before the roepiration of an 
agreed period that post is abodished or he is, for reasons uot 
connected with an3' misconduct on his part^ tleciuired to \'acate 
the post. 


Art. 310* OSiu durini pleuii?ia 

. X Articlt prorides tUat, subject to tJiB otlier pra- 

visions of the Constitution in thig belialf, all civil posts under the 
Govmitneiit are held at pleasure of tBe Giwcmnient onder wliicb they 
are Held and ure t^rtniHablc at its wilL This ri^ht of the Gcrvcni- 

TuenE 15 , however, subject to the restricUems iratjosed hv vVrt 310 

and An. 3ll fj) Hence, tfic dismissal of civU must 

comply With the laid down in Art. 31 J. 

2. The office being terminable at the pleasure of the Stxit^^, there 
ii HO limnation as to the grounds^* upon which the servkes of a 
^^vernmeut senent may be tetmlnated. Once the ptticedure under 
Art. 311 f2) hEii been mmpITed H-iih, the Conrts are not etilitlE^d to 

detenusne whether die gremud or the charge upon which ODvemiuent 

proceeded agnsnst a Govemmeiit servnnl is sufficient to wamint .i 
disnuf^snl. 

But u naJe, which provides for dti^niissul oti a ground whk’h 
pnrfasotiabtv restnets the fundaineiital rights of u Oovemment ser¬ 
vant, may he chaltengcd as unopustitutional (see p MS an/c} 

3- nie worcl5 ^'pleasure of the Tresident^ or ^Governor' do not 
mean tllEl the article applkz^hk only wlien u Ovetnnient 

IhresTdeut or Governor per5anR]1y. Under Arts 
63 in and IM (1)^ esecnlive pfiwer nf the Union f>r a Stcite mav Ta 
exerr^Aed bv the President or Governor ekhcr dirtcilv or thtuuoh 
officers sutiordmaie to him. Hence* Art, 31(t h altrutired whenever 
£5 penion ,fi ditimissed by an fofficer eompelent to dismiss such ner-yiH 
strvmg under the f'ntoii cir a State, fLs the ease may ItcA* ^ 

Whether the ple^^ure cmd he Fettered by leeUUtion, 

'*■ providen that all service is held at the pleasure of 
the Ptu*ideni or Go^-emor -excep* as provided by this CVmsHtiHion.^ 


II. JteftrenceA to ^Rajpraniukh' hai-e been omitted by the Cqi\s 
Iment) Act, l^f^lfl.. 


_ll. ReftrenceA to ^Rajpraniukh' hai-e been 
tntmn (Seventh Amendment) Act, l^f^fl. 

!*■ %\ Uninn of India, A, JSsT S.C. 3& (411 

13. Ch'iwd v. UnOm iff hidia, A. S.c. 3fW 

' v- SlaU of Bitmbav. A. IQRft "»E 


{7T4\. 


13. {jjirtn Ch'iwd v. tfnfdm iff Fndia. A. s"c. 3m 'i3G4H 
it' V. SlaU of Bi^mbav. A, ]9B& Jlotii 3SJi 

»□. Cf. V, Aislt. A. 
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Frdui thiAi Lht Bombay High Cotutt^^ Iiah held ihai thisi |>Sca£^n.T« 
caimat bK: fcllercd exctpl by the prfurLsioilii of Art, 3l3; 'm the 
the pleasure uannot be fetiered by ordinary legiblation. The Coert, 
ocecd^iEgly, refused relief to an Ludu^trial employee of ihe Ouvemnieni: 
whose Aer 4 'iceii liad becu terminated in contravention of the provisionfi 
of the Industrial Di^pulea Act, 1^7- 

CL { 1 1 : 'Except lu otherwxte provided bj ihii Coni-titutiDn', 

t, Tiiese refer, inttr alia, to ArtSr 124, t4S, 317, 2liS^ and 324 

which, rt^pctrtively, provide that the Sopretiie Court Judg^es, tbc 
Auditor-^reneral, the Htgli Court Judges and the Chief FAectton Ounr- 
inissioner shnIE not be removed from hb ofhet except itt the manner 
laid dnW'll in those Articled. ** Tllfr holders of these offieei;^ therefore^ 
hold tlieir posts not at the pleasure uf the 'President' but 'during good 
beJmviotir'^. 

2. As already stated, cl. 01 of the present Article is to be read 
subject to the ecmdilioiis iniFw^ed by d-^- !1'-|2| of An. 

Whether Art, i.» coalroll*d hy EuDdamentei right*. 

There been a diSerence of opinion as to whether the pleasure 
4 if the Governmeni to terminate the services of a Cxovemmeiit ser¬ 
vant ia to tie e>£erciB^ ^nbjeci to the fundamental rights contained 
in rnrt IM which are appHrabte to al] citixeiis. 

I. As regards .Art. H,— 

{Aj A Division Bench of the Allahabad^* High Court has held 
that Art. 3[0 being n special proi'Uian relating to termination uf the 
fter\4ces of G-oveninieal scrvunfci^ the general provisions vi Art. 14 are 
nc>t applicable to it. 


IS. RfftuiidraPi V. palely (I^W) 1061 referred to m 

^liapikcrZIugapi V, Union of india^ 11960) 62 Bcjm, LAl. I (5-6), 

[This view rests upon the Assumption that if the Legislature seeJis 
tu impose any condition upon the eKerui-Hf of live pleasure of Ibc 
Gtivertiment tJiJit would be virei art. 310 (U, But it ii competent 

for the Legislature to legislate with respect to conditions of sendee 
nnder ijomc iuclepvnJcui power conferreu by the Constitution. Such 
power^ for instoncep may he dcriATcd from Eutry 22 of List HI [indus^ 
trial disputes )4 as okeadv held by the Supreme Coart in H. .V. 
Hfl»er/er v. .ifriJtArr/f^, (I9S3I S.C.E, 3152, The ^uesiioti therefore is 
—if the Legiiluture, caserdsie of its power to legislate with respect 
to Industrie diitputrs, imposes fetters upon tlie power to dismiss and 
such scnutt hiud* the <k>verdiiieiiL ia it open lo the Govemment to 
urge, nevertheless^ that the statute ifi not binding upon the Crovem- 
ment hecanse it coutmvcne‘5 art. 310 (|)? Enirv^ 22 of List HI is not 
a legistiidve [lOW'cr relating to the f^rvtees. If it h nn independent 
power 1a> the Supreme Coutl has held in the cited enfle). Can it nnt 
be said to lie an excepting provision of the Cnnstitutinn within tlie 
ineunhng of art. JtO fl)j snbjecl to w'hicb the pruvision* of that article 
must be read? If any othtr view is lahen, the re>ult wult be tliaf 
the T,cgislflturc will fie powerless to provide for the settleniet of 
indu^^trial dliiputKi In Goveminent estabHshments, if that requires the 
limitation of ilie power of dbimuiBal os In private vsta^hhments. 

Another tiaestiPtip which is yet tp decided by our Supreme Cnnrt, 
3^1 whether iVoterument itself can challenge the ccpir^itntioiiBlity ef 

(I ^ jastlee. rites) 2 S.C.R. 1331- 

17^ Parshiftant V. of intlfa, \. 1957 S.t:. 36 (/I), jJ9sS> 

•S' C K 

IS, Raj Klstfore v. Siote af U-P^* A. 1D54 AIL 343. 




552 


SHORTER TONSTITOTION OP U^DlA (Art 310(2) 


A single Judge* ’ af the same Higli Court has differed and Iield 
that tvea though the QHQ?cnament had the power to an em¬ 

ployee on any grouiid, tlie order or uDiiEcatjoii ii liable to be chal¬ 
lenged on the ground that it is diBcriminttlorv. 

11. As to Art. Ift {l>^ 

The Bombay "' and Patna** High Courts haee hetd tliat: the ejepres- 
hiuu "matters relaiiiig ciii|doytiient^ enil>racesi not only the micial 
stagt of appdiniiiient bnt also the matters oi promotioii and tennimi' 
tion of appointnieiit. Hence, if tjon’emtiicnl adopts n. policy of re- 
tn^chmejic of surplus staff in order of seniority, but exempt ^ohficoi 
iliere is a di.seri ml nation against those who are retrenched 

A single Jncige of the Allahabad^’ High Conrt has taken the view 
eicprcssiou referred to ha5 to be read with the words "to anv 
tiftice' ar^d njust, therefore, mean only the matter Df^oppointiiient in n 
.'*xid no^ il'e terminalioii of she employrneat. A iJivisicn Bendi 
pF ihe Nagpur High 0>iirt was also inchned to take that view.*^ 

the question was left open hv the Supreme Conxt in the Ail /pidfa 
Siathn MaiUn* ant.'' 

Of mu™, even if ^Vrt. 16 it] were aumeted it would prohibit class, 
discnmlnatioii** and not the sekertiou of persons having regard to efii- 
ficticy or other tsfec conditions for retention in Be’nj'kc.**' “ 

Whetkrr dc|wrtiQcntiil prvKeedinE* cui be bcid ngninit m. GoT^ea- 
tftent vcrvBfit relndng to tho Mme ehnrg«, nffer He hni b«ea ointiermtiid 
nl n previoiu proc««dling. 

It i.s cvideni that neither the constilntionql provision in Art. 30 
f2) nor the princrplc yf tes Judkufa is appHosblc to departmental pro- 
cteding:^ so that />rhjsa /arftf there Is nothing to prevent the Govern^ 
mtnt to proceed against n Government servant dcpartmentally even 
^vhere lie has Ijctsi tJ;oueraled on the iame charge hv a dcportmeutal 
1 ^Ki^eding previously. 

It ha&^ hcrtvever, been held bv the Rnjasthan High Court* that 
^vhtm kule.H Imve been framed under Art. AM'* and sucli Rules do not 
provide for holding a second inquiry after one has terminated in 
favour of the Coyetninent servantj, Government cannot exereisc its 
pTi-asure under ArL 3|J& fl) to hold onuthcr inquiry^ outside the provi- 
liion:s of the Rules. Of conrse, it ivoold be hi the peblic interest itself 
thit a Cov^crnnient servant shall not be henused over nnd again on 
the same charges, but to hold that there cannot he, under auv circuni- 
slauces, 0 second prtx!eeding □fter one has teriiiinated in favour oE the 
Goveriimeiit servant appears to be an extreine one. 

"Member of ■ civil lerrlce of m. Stute ot beldp «ny eiril poiC, 

This expressbon Included members of the slalf of n High Court.* 

'CiTii poit'n. —See p. post. 

CL (2): Compensation payabk fev prematoee termination of non- 
tractunl senplee. 


Thongh all serv'ice under the Govemment in terminable at ativ 

IFI, .'tfoiFraddln V. State of V.P.. A. I960 AH, 484 
2D. Papii1jymn>; v. f"pii£>n of India, .A. 1939 Bom, 134, 

Sh Sukhnandmt v. a/ Bihiir. A. 1951 Pat. 617. 

22. .1/ohiuddrn v. Alafr’ n/ £7.r., A. 1969 AIL ftisfll 

23. Bnlbhsiti^k V. State o/ A. 1955 JJog, 289. 

21. Cf. An India Station StasUry Assoofathn v, CrnrFai Manairer 
A. IWO S,C. 3SH (3^) * * 

25. BflPiamldaj V. StaU of D".P.. ^I956^ S.C.R, 357 
J7irarkacIiu»Fd V. 0 / a. igi^g d^- 

2. Pradyat v. Chief Justice, 0955) 2 S.C.R, IS^L 
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time Uie preMBt cdftdM provides for payment ^ 

the *rvke^s held node/ a apwial wotnirt ,C'«forv of tS 

...mpensatiou and the ^rvicc »s ttrmmalrd before the enpiri of 

enntraci^I^ ^/e^nt clau» is not tiPpli«Me in 

(0 in tlfe case of memtors of the Def^M Seiflcw. 

(in In the case of memliers of the all-Iniltn Se^ ic^- _ „ _f 

In the case of mentbers ol a civil service of the bnicm or of 

The Beo^**of^’this clmise », aierefnre, very narrow, a^ fo 

T^I^r is 

^.-5: 

■'“ sgssrsi™ 

a"uie nersoB is reonired to vacate liis post More the expiry 

ss.faSs'for--ssSiiS .«.sr» 

ivonld he invalid for contraventi-ni of Art. 310 tst. 

311 (U person who is a member of a civil service 
■ of the L'pion or an all-ludia service or a 

I>ismi^sal, reinoinl - ■! service of a State or holds a civil 
cf ™™t!rr./rpfoyed post under the Union or a State shall 
itt ^ivil cajwcitits clisinisaed or removed by ait aulbontv 
miller ilie Union or ^utjqrdiitate to that by which he was 

q Staler appomted. , . , 

i'^\ such person os aforc^td shall be dismissed or re- 
moved oV reduced in ranfc until he haii been isiyen a rea^ab e 
opportunity of showing cause against the action proposed to 
hQ tahen in reg^ard to him : 

Provided that this clause shall not apply— 

U) where a person is dismissed or removed or 

in rank on the ground of conduct which has led 
to his conviction on a criiniual charge ; 

(b) where an authority empovvered to 

11 person or to reduce him in rank is sati&hed that 
for some reason p to be recorded by that authontj 
in wTitins^T it is^ uot reasonably practicable to 
to that person an opt^ortiinity of shoiivitig cause i or 

(c) where the President or Goveinor . . . “p as the case 

n,r£>hafi vT Pef-^N. A, P^pstt I3fl U49). 

3 ^ The words "or RajpTamiikh" tuive bcctt omiUvd t>v the Cow- 
scimtfdti (Seientli A^mendtnenq Act. iafi6. 
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may be, is satisied that in the interfcst of the 
security of the State it b not exf>edient to give 
to that person such an opportunity. 

P) If any question arises whether It Is reasonably pmctic- 
able to give to any person an opportunity of sbowing cause 
under clause (2), ^ the decision thereon of the authority 
empowered to dismiss or remove such person or to reduce him 
in rank, as the case may be, shall be finid. 

5cap« of Art*, 310 and 311. 

1. \n. 3JI Lloes tint Iti any wjiy nUitc to affect tlic prindplc j 
(^ernmcnl servant holds office nt the pt™ure of the I^rc^idcnt H>r 
the Govern.^, ma the inry be. Art. ai| only sobjects the t^x^rcisc of 
Nmt pleasnre to the t^-o dotidhion& laid do^'n in this Article * Ttt 
other wordB, the provistoiis ot Art. 311 operate to. a provtEO to Art. 
•310 (1)^ in relation to per^w^ns holding fha'f po^ls* 

2. These two cnnditloii& are— 

(f) iJiat sneh ein employee shall not be or rcifl£n;'ird bv 

any anllwity snbordinate to that by which he apprKinted; 

(If) that nneh an etuployee shall not be reiitirocd (jr 

reduced fH ronfe until he has l>een given a reasonable oppiniiiiiit%' of 
showing cause ngautat the aciwn proposed to be taken in regard to itin!. 

The object is to aiTord protection to a clasps of persons who odter- 
wiM- hold tlietr office dqrtiiig pleasare.* 

3r The Article imtces no dislinctioii between ijennanem and tem- 
]Kirary iiienabers of the services or between persons holding permanent 
or temporary' postifv,* 

4. If a penwin's serviccSi are term muted or he is reduced In rank 
111 COntravEiition of the conditions and formalities prescribed bv Art 
311., he has a canac of action to contplain to the Conrtl ■ " ' 

5- Art, 31S haji nn anp^^c^lirei-— 

fn) to persons in the rrtf|flary service 

(b) to persons whn do not fterve under the Union or a State but 
under d iitftlaiory corporation, sucb AS the Life Insur.ance Corporation.^ 

Scope of d. [ I ) : No diuiiia*ML by aulboTity inbantiule to appoliit^ 
ing Muthortty. 

U Thht clause appbrs only if the foli*>w-ing conditions are witia- 
fied— 

fs) "Hi.-vt the person wlireie services are tcnninatcd is a member 
£jf a civil service or holds □ civil po#t; 

(b) TIint inch ternitnAtion amounts to 'dtsmiisaS* or 'remtrt'al^ 
eKplaijicd below, Ttius cJ. (1) neei! nol l>c complied wath where 
person is dlsrhnrged in terms of the condllioiis of his conduct of 
iservice." Siniilarly, where the penalty awarded is ether ihsin dismissal 
or removal, rerlnctiDn in rnlik, or suspension, it mav be awarded 

by an anthority whu is enipot^ened in that behalf by ibe Kales even 
though it Ls not ibe 'appoinlmg anlhfrrityL^ 


•I. 

y 

6. 

7. 

8- 

Prdijad 

9. 


Prem v. Sidle df fl., A. 1954 49, 

Parjhofam 1% t'Tifqn n/ fpidab A. I9SS! S.C, 36 " 

LJwlarE o/ JtidJa v, if, A, Pnnt, POT. 

Jtrijfh>ia'iPPtfJ't^lf, [1I IT T T ' VTT 

p;. sHur,. 

dfd. GPiousc V, State P/ Andhra. A, 1957 S.C. 24% (249). 
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2. Cl. ![' makes it tllipcraLive tliat the order of a 

t ivil &en-[iiit he niode by an anthoriiiy who U not ^abordiiiatc 

lo ttic anthoritv wlao appointed Ciai t-ivil scr\^ant. A dismissfiJil hy an 
officer ™*}ordirtdtjf to the qppaiiitiii^ SDtlsciTity is Dull and Toid.'" 

2. Where tlie order of dUmissal is made by eu authonty scLbortb- 
nate to the uppciintici^; autljority, the tinctm^titntioQality is mot cured 
bv die fact tjsat the (ffder of di^iiiU^L Ls confirmed^ on appeal, hy this 
proper autboritv." On the same primciplej fbe oppoinbrn^ arntbority 
nnnot delegate tih pawtr oi dismiiaal or rttnoval to a hobordimte 
authority, so as to de^iroy the protection afforded by the Constitm- 

witJ] cL (2^ cL ^1: means that it is the competeiii nutiia- 
rilv who must Ijc saiisdeti that tlie cliarijes have been proved, deter- 
mioe the tentative pmuiihrnent and tlien issme the notice to show 
cmo^. Where therefore j tlie notice to show' cause agntiist the t^o- 
posed punUhiuend is Issued by anaiher person, and them the file 
is passed on to tlie competent aulliority for passing the final order, 
the order is nevertheless invalid.” 

5 This clause docs not, how'cviiv, require dial the dtsmissal err 
removal must be ordered by the ycr>' authority who made 

appoinlJiieut or hy his direct superior, "1 here is u conylmnce W’ith the 
clause if die disniissim^ authori^ is not lower in tank or ijmde 
the appointing authoriiT*V 3t follows that dismissal by an authority 
sniKrior to the appointing authority is not bad.** 

6- Nor is tlie dismissfd invalid where the order of dismissat is 
passed bv the appoint iiig authority bnt the order is merely cotiiinunt* 
rated by" some subordinate officer.'* 

7 Ofi the other hand, where a minor pumshment luis been 
awarded bv a suljordiuatc autliority, there is nothing to prevLiii die 
iuperior appointing authority from reopening the case mud imposinB 
the higlier punsshnicilt refcrretl to in Art. 311 fl}^ 

E. ‘^Snimrdiuote* refers lo subordination in rank and not in Te&- 
pi-ct of function.”-*' 


V wjis nppointLiii in I92E by order of the Superimleflilent ol the 
Government Press. .V Government order of Superm- 

tenilent^s pr^w-fcr 


tcndeiit^ Hdd 


:r of oppoiiUment and dismissal in the l^puty Suptnii- 
^ snclt delc|i^tioTi contraveued Art, 3ll [1) and A could 

iiot^he' dismiswd by the Deputy Supcrinteiideiit.+‘ 

9 The coiistitmEciual protEciioti olTcred by this clause cannot be 
lakcn aw-av bv rules framed under Art 309 vesting die power of di^ 
It, ittihoritv spbordiflflte to the appointing anlhonty.'*- ' It 


A. 1919 r.C. 112 ; Maic 




U, 

13. 

14. 

1^. 

m. 

kofhh 

n. 

15. 
19. 

30. 

2 \. 

22 . 


\42l). 


10 N-ly Frcnifi^r Pr^nr. \\ 5uraJ Sarain, 
fhjJar V Abdiil Majtd, n^M) S.e.R. 730. 

1! Wpia^uriiijrani v. *SlaU o/ A- US® Jfad. 119 

RumpcIiJH dm V. D. L A. 1937 E26 |I28l 

RrijjflJjajrOfiflJ V. SlaU, A, IffllO Onssa 37. 

Afahi-.d; FraSilrf v, 0 [ U- P... A. If&S S.C. tO iJJ] 

VfSfkatc^wrrUtf V. of Madras, A. 1954 Mad. 1043. 

k!mfrj4 V FU Gcvffnment, A. 19f3 San. 40 (42); 

Union of Itidfa, ri9f^l S.C.R. 1952 
Dasilai V. fytatt. A. ISM 

Mohadr^ V. ChattcrfC^^ ^ 

Cf. fllL V, StaU of M. P.. A. 1951 Nag. 25®. 

SomusHudCirffiM V. fSlaU of 
Bolakdtii V. Stcnrily 


A. 

A. 


1958 Mud. 
1969 A.P. 


119. 

IBS. 
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folloiFs tfmt cE^ges m thuse Roles as i^ards the appc^nLbg autbo- 

® ci\nl senMiiit uodtr Art. ^-li (!}, 
^ disffliSKd bv ail ouEhority knvtr in tnuk 
(mm liie omborxly by whfNn be Mas appafnied,*'-^* 

U appoinlin^ antbprity was temporary Qtld 

p=i»rtMen( ttorganlstd, the power of dwiissal 
be «x^35c 4 by that oHker m the reorganised I>c|Kiimiieiit \vho 
I»w*T to appoint in lite cii»s,“ Similu sttoaCion 
’wbwt ^ appoiiitii]^ nuthorily js iubitiiuUd bv anotber bv Liw • 
but not so where odIt the de^ignatioti of the officers ts ebang^.*^**' 

Appainthtg aulboritv, 

_ '' antL^tv' means tbe anihoritv whicli appointed the 

office to the ^rvice which hoji treen tcmriuated. Thus, . 

■ “"i “ i>i Uie atlmlnistTation, the previons senricc 

appoifliHicnt is made, tlie -appointing aatho 
** * 'l UWiei the fresh appo intmcpt » 

* 1 , “■ prcviQoii ■vervicc is eontinticd bv on order of 

the new admiuistration, the appoiiituig anthoritv is the 'nnthority who 
ewrespands to the authority wlio make the itiitiol aTnwnitmetit' 

Tims m the caae of officers of the Indian States who continne iu 
M^ec after the mtegration of Sie States*-* or of the Kailwav^ which 
II ere taken ov’cr bv the HSovernmeut of India in t&t4," the appointmg 
apihonty wliieh appointed* or could have n^nted 

airg’twer” 

(e) In the absence of statutory rules to the contrarv, when on officer 
I Stole to another he is deemed to rciuiijq oo the 

estabtisliuicnt of the parent hmte as rej^ords disciplinary matters.* 

2. In ord^ to ast^ain who wns the 'appointing anthmitv' for 
1 ?'l il). U*' formal Joenmem the 

i^w^s ol wbtcli iJjt cml servant bold^ bt& appojiitintzii mujit be lM>ke»d 


lUuflraliQH. 


The Postyia^er4:^neral wrote to the FotiUoncr that he hod tiasgcd 
the Competitive EMtninatioi, and that his name had been hrongh^ m 
»ie list of approved candidates for appointment lu a aert in 
Division and that^ie will get the appoimment letter from 5ie Su^n- 
tPii^ent o! Pofit Offices* Tirbnl I>ni'ision". ^>Bpenn 

Snt^nently. the P^itinner got the letter of appointment from the 
Sapernitendeiit. Tirlmt Din'sion, appointing him as a Clerk with 
from n specified dale and directing *him to* join at a pSwlitnS 
Hcid, it was Iht Superbitendcttt of Post Ofileva, Tirhnt DiTktftn n^xi 
not the Pc^t who wns the jappoiating anttkaritv in tlaii 

CDitc and thatp accordingly^ nm order ai reoiovot bv tbe SunmTiW li J 
eonifl not be elmllepged nndcr Art. 311 (1)/ ' tec dent 


- Iyer V. Of India, A. 1^7 Ker 1 j i. 

O, r. C , A IEk57 M.P. 12^ UJWh ^ ^crmrkiifdrd 

1 .Sfafe a/ l^afasihau, A. ]&54 Ra| 'Wt 

A. Ghatnhyam w Salgal, A- 1956 V.P. 23 
b. V. SinU Of M, Fvr A, Jft53 Xag. (6d iim 

7. Jva„narJh.„m v. Port Mor(er.4:c„eraj. 1 3ftl m4K 
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Hence ^ a pcr&ou is^ m £acif appqintird by an unthprity ^uperiOT 

to tlie antharity vfho is entitled, under Uifl Deimrtmernal rules, to 
Bppofut tlmt persan^ he <ian he di^nik^d ouJy by that autlinritv trhp 
hfld, lu factp ordered thai: upjioiiitrqffnt and not tlae"anthoritv ejnppwer-ed 
by the mles.* 

3. The Pippotudfig authnrity referred to jn An. dll (1) ineaiis the 
anibority who appointed the Goremjncnt smant lo the post froni 
which he has hcen dismissed or reraoved. He may be an authority 
other than the aucbority who made the order of iniriat appointment of 
the employee eoneemed,* 


|f? The petitioner wus i^ppointed iq |35| ag a temporary peon by 
the Additional Chief Hr.gineer^ hat be was appointed in 1953 on a 
peiTua'neiit basis by die Div'iskmal I^ngineer. that Uie DivisLOiml 

En^ncer was the appointing ottVhority for the parpose of temoHng 
him EQ 

fll) When a Prohationer is confirmed and suhi^tantlvely appointed 
to the i>of?t he was holding ns o Protjatiotitfp it is the cnnG,rniiing autli^^ 
fJty who becomes the appointing anthoritr in resp&ct of liis anl^tantive 
appoijitment." 

Bnt if it is not a new ^pporntment hnt a from one Depart- 

ment to another no o^cer who Ls snbordiiiatc fn rank; to the appoinEing 
aothcaity can dismiss him; e.g.^ n person appointed by the Conimi&soner 
□f Excise cannot, on tiaitsfcr to the Prohihitton Department, be dis¬ 
missed hy the District prahibition Ofilcer who Imlds the rank of on 
Asslstfint Hxrisc Commissioner^^' 

The power to mqidn into tlic chargeii may be delegated. 

U The power to appoint or dismiss on qlEeer is an adtninistTiititne 
and not □ jndicb] poiver noi^vithstanding the fact iriat an ©ppcrtoniry 
to f^how' cjinse and an inquiry simulating judicial standards have to 
precede the exerci-H? of the power to dismiss. Hcricet it is open to 
tile dismissing authority lo take the Bsststnncc of Kome anborditiatc 
anlhority iti tlie exercise of ihe pow'er, asking him to mnjKfrr and 
r^pert, providetl tlial che uUiniate lespottsihilily' for the exercise of the 
power to dismiss remain wi'lii the person wfir? is entitled to dismiss 
nmJer ch (M of this Artide.” It is also compeient for the GoTenmient 
to liet up a stntntoTy trihnnal for the parpow of niaktiig auch 
inquiries/* 

3. ^^^Iat danse fl'i requires ill At ihe order of disini^^ol or 

reiriovnl tiiust be made by an anthority not suborditiate to the nppoint' 
itig anthoriSy. It d«^i not require that tZie order ih£ inquiry 

or tlie inquiry tfsdi must be made by the appointing authority InrU' 
self or by some persoti iiol SLUbortliniite to Itini/* Eul cL iE), when 
read with d. (2}, implies tltat it is die dLsnxLsaing authority himself 
who ItaB to issue ttie notice to show cause cunieiupiated by cL (2) and 


g. 5omas.indari3m v. StaU a/ Madras, A. IP5S Mad. 419 |J3li. 

!f. iSohhaj^Hia^ T. Stalt^ A. 1954 Raj, 5ff?- 
W. Sadhurmn r, En^nrcr, A, 1957 M,F- 52 | 53 ). 

T|. iVajTcf Shnnkar v- of iila/ajihan, A. 1957 Raj. HR. 

12. Krrfjrhnu illirrli^y v. o/ Andhra^ A. i960 -\,P. 29. 

13. Pradyai v. Chiaf ^iifZIcr^ A. 1956 S,C. 2^. 

14. Cf Attdhro CiyH Seryicc i’DiscipIinan' Proceedings Tribunals) 
RuTcst 1953 IGhonSir v. Sialf af A.R, A. ISSfl \.K 497 [50D]. 

15. Cf, /yoi'hialJi c, of .Jsscjjj, A. 1955 \snaiu 17L 
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to coDE^iiJer x\it CAUic Lcfonf milking the urder oF di^tuisa^ ur 

remoTaL^"' The ^ppoititing must not oaly decide iht measuir 

*£ poiiisLEucnc bat also the priuiary i^ue&iioa of gnilt or innocent:*” 
The jfiudinss of the enquire olEcer eiiiisi oot be taken as 

niougli the principle that a pco^^utor camiuL be a Judge 
net fitricth- apiilicable to a departtneiital iuquiiry and it is casntieLtrnt lo 
a person who issues Q notice of itn^niiy lo loakc the inquiry hiutselfp 
it w'ouy be u vioIiiLiDt] of the principle af luitural jnaike if Ibe officer 
selected for iuqninr is the person against wliom lUe person charged 
lusi made nl legations and who IS, accordingly, interchted lo bring the 
gniJt home to the accused nt any cqs^t." ” 

'No penoD wbo KoirU ■ €^l post'. 

The prortfiions of ^11 extend to nil persons holding n 

post uiider^ the L'nion or h Statc^ including mernbers of the all-IiidiEk 
uud f?tote St-n ice. Jlenibcr^ o| the liefcttce Se^vs«^i ore tlins exclnffiy 
from the scope of this Article, but not Falict officers^'. 

'Civil post". 

1_ The expression 'civil post\ prfwid ni«ons an Sippointmem 

or offitze on the civil side of the admlitistratian as distinguished from 
a post under the Defence FDrCCS,*^ The only persons who nre cx- 
clnded froni die purview of Art, dlt il) [w'liich is in ibe nature of an 
exception to the general proviaion in Arl. 130 (1)] are^(a) im^uibers 
Defence Services and jbj per-soiis holding any post connected with 
defence. 

2^. All ptT^ioiis^ exccptiog the aboi^e two ' claases, who hold aiii’ 
post under the Unioa or of a State^ hold a civil posl,^ ft is imulatcrial 
whether tlie employee is a njcmber of any of the civil sen'Icas nr 
whether the Civil Service Rulei^ arc mpplicnble to him or uDt.=* Simi¬ 
larly, whether retnuueration is paid or not is immaterkd,’^- protHded 
iJiEi per^in has been employed by the I'nion or a Scale to a po^t, for 
the disiciiarge of public duiini not connected with defence. The ex¬ 
pression i£ wide encmgh la iucldde all such etiiployeeii, whether penna' 
neut or f-t^m^orufy.^ or on probation,^* or on offieiatjug btisiit." 

3, Thuf^, it hns been held tluat the folluwung perE^ons hold a 'civil 
post' witliln the meaniiig of the prt.'rfnl Aniele— 

(fl Mendwra of the Polke forceii.*^- * 

{ii} a Special Constable appointed under the Caleutm Subarhon 
Police Act, I9*K1,^ 


16. This view, expressed ot p- 43^ of the Firsi (cd) <Ff this booh, 

now finds support from <;4nvti^ul v, cf A, t95§ S C ol2 

17, jVeclubjOEla v. iSfuIr o/ /Ci?ralu, A, 1960 Ket. 379j Jararaa v. 
State vf Madras^ A. 1957 ^kudbra 197 (see p, SSi, fwjrtj; Sreedharai^ v, 
D, A, R, A. I960 A.P. 473 [47S^k 

1&, Choiidhtiry v. Union oj India, A. Iftsfi Cal- 662. 
lU. K. S. Ran ’Urfr) P’lTPnv 1961 ’V yvqpi^pAif fa jiuir -a 
20. Vh Rddhakrishmn^ A. lOaS Nag. 162 

21 i Brofa Gdpal v, fTummr, of Pehie, fltt55) S& C.W,N, 62S i^Mf\ 
22. V. C.-G. f» CounrfJ, A, 1053 All. |7 

23- Ndf^endra v. Cammri,, A, Ift&S Cal, 66 (Jfi); ^rainandan v 
Siaip U/ Pillar, A. 1065 Pfll. 353 (J5^. 

24. Rames V. Pcugcri, itOfd) 57 C.W.N, 707 l?75)t isher 

Das V. Ptf/»sa, A, 1052 Pemtt i4S; /otdii/f Pra.oid v, Shtc of V P \ 
1^3 AIL 793 i7$4k. ' " ' ^ 

25. FdTShoUam V. of tndia, .A, 1965 S.C. 36. 

J, JSlirejit V. ffiipiupigjha, (19511 55 CAV.N, 605 ffiffh, 

2. Br&fo GoJmI v. Cflmwr, of PaJkr, M9S5) 50 C.W.N^ 62S. 
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(jff|i '.ht >rainKer ->f n <>^rna3 by q StqtcT* 

jfi'l 3 Me.™*; Guard ap[wmted under Uic P. & ftcrnr Hoeuc 
Ouards Actn^ 

<rj X OrtSficfiii \ji Court oi 

llt'i OffietTi anpoinied % a. High Couru- 

]io) OiEeerti appoint^ by the Govemtutnt to a ^luukipal boiiv 
wlik’b the Gortmincnt hn^i lofetfn Wliext^ hovk'ever, the Maiil- 

cipalitv is Hot superseded by tlie Government, ^e mere fact that an 
tiiipioyee of t!ic ^Innkipaliiy ia uppoiated by tlie Goveniment tmeler 
siqtniorv powers, docs not muke tile Mnniripal employee a vm- 

_ploi'E;e.‘ 

*4. On the Other buadx— 

(aj There E!a£tDui be & "civil post^ uule^a there Ls some post or 
'ulhce which exist :$ tipiiri frum die pe^^^n who ie employed, 'llsas^ it 
has been held that the folluwinit einployees do nol hold a 'civil 
post*’— 

(0 A fiietnher of a contingency staff which ii casually ap|M>Ltited/ 

hi) Cljqudhiiris or agents for (^llection of bind revenue appointed 
under tlie Land Rcveunu Act of Dihaner," 

1^} Art. 3lh not 3ll k. applicable unless the civil p<»t ts 

held Rfidcr tlie Union or a Stan; Government. 

The real lesit fuf detefniiidiig w^hetheT a person ii:; holding n "eiviS 
pcKt* uHd^r the Stale is not whether he is paid out of the Sinic fund> 
hnt whether the post is h^ld the contFol of the Stale,qml 

wbeiher the fnncitous petforiiied by him are those of the State". Tliuti, 
ihe entpkayces of live fulhiiwitig quihoritiesi do uoi hold a civil pc^it 
within the meaning of Arts. 31^11, even tliou^i their appoLUtnient may 
have Lf^eii made by n Ikivenimeni under elalutory powers; 

((Ii A sintntory corponitioiiH sucli tilt Damodar Volley Conx^ra' 
tionj** the Calcntla Port Trast^" a State Co-opcrative the 

State Bank of India ;" u District ftoard;"" nn Improvemetii Trnst;^* n 
Slate Co-operative liank.'* 

hij A company, ihe shores of which are wliolly o^iiiied by the 
Goienuiiciit,*' 


3. Afohan w A, 1934 Pepn^iW I3fi (fdSU 

4, .Shcr A'hjjtfr v State of P., A. 19S5 Xng. 175, 

5 A'arkar v. ef Bi^r, A_ I960 Pat. 366 

6. Pradya^ v. OUef Jftslue, 2 S.C.R. 1331. 

7. Frem Pra^asU v, State a/ Pasn/al?, A, 1934 I^nj. 255. 

8. .ytote of PaH/ffb v. Prem A. 1&57 Ptmi. 219; .Vaiifrul 

Ahfpi Vr Afale a/ Prinjat^, A. 1952 Punj. >■ 

9. k’urlar v. Pefsa, A. 1955 Pepsn 35. 

10. SilCT Siti^h V. SiaU of Raja^mn A, 1956 Rnj, lid (Jflj. 

11. I^e^bnii V. .^fflflnry JSccrcInry, A. I93C Fat. 3|s, 

12. .Ihiiiad V. /mfrcu'cn-irnf rrtts(, A. 1958 All. 253 (Jd9). F.B. 

13 Slate o/ v. Prcm Prakafli, A. 1957 Panj. 219. 

H. Damodar Valtcy Carp^ y. Fravaf, {I956> 60 C,AV.N. im. 

15. +Vujcwdrfl V. CenrrtliSilOHCr Pari Tni^t, A- ISSS Cal. eti. 
le. iTftafirrbhwJ V. Bihar Slate Ca^pt!raih'f Batiks A, 1955 Pat. 


223. 

17, Bateshti'nr v. .-Ig/wU .S'latr Fa^ik, A. 193S Pai, 4IS (4f9), 
is' Sritihasfin v. Dirt. Bmrd^ CalmbatoTa, A. 3953 Mad. 2ll; 
Krhhori f-ai v. State of PunfaK A. 193S Pnnj. ^1^ ^404}. 

19, Kamoran v. Stale Of T, C., A. 19^ T.C. 264. 

^ Stibodh V, H^hrdrf FerfUissrs. A- 1957 Pflt. IQ; v 

p/ H. P.. A. 1933 H.P. 103; WaMWiMaiiNia^pj v, Speetal Officer, 
A. 1960 A.P. 3*2. 

3K RiJagnafA V- DU Bmrd, A. 1957 Pat, 333, 
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A District Eoanl;^* a Mtiiiicipiillty (tmless Xsk.cn ever by iHe 
GovernjueiH),** wen when the appuiiitiuent q£ the empio^xe Itas been 
made Lv the fiov^crajnent under statutory i^nxr^ apoa the ot 

ihe Mnsiicipility in maku an appointment withtu the time speumed by 

An officer of a Paiichayai ander the Aladias Villagt Ponchayats 
Act 1050,"^* 

(■a) A lawyer eag^sged as a Govcttittietit Advocate or^ iitanding 
camiiiel for n cerLiitn period at a tncnttily remnncratioiii with libarty 
Lif private practice.' 


of DefEUe* «riice*+ ^ 

I. Under Art- 3l0> members of tlie Defence service^ bold ofBce 
durtn;^^ pleasure of the Piesideal bnL they are not entitled to ibe pro- 

Lection offered by Art, « r , 

2 i/ajcdamur inav however lie, for violaliou of tlse proviaionfi ci 
Ihc Army Act or uf “ Rates kiiviixg a statutory basis, not Rnlei^ 
;ind Rcfialaticmi whieh are non-statntory and are its tlic nature ot 
iti 5 tracfcioiis fH>r the gnidauce of ilie AutSiorities.^ 

CiviUuu Ln Defence E i tab li*hrB*pf*» 

It has been held that civilians who hold posts “conaccted witli 
defence^ cannot be ^ -td to hold 'civil post' under the Unwn, i.cheiher 
the Amiv Act extends to tlieirt= Or iiotA Heucep though xVrt. 310 does. 
Art. 31 rdoes vai apply to themA' 


Poftilian of employefri of the entwhilo x i' 

Upon the merger or integruiion of the Indian Stales wrib bndij, 
the cnfifatFetiientfl bctwecPi the Tndiati States and their servants Lapseii 
and even there were terms safeguirdmg Uie rights of such .ervaut* m 
tlie Mtrsser Agrcemeiiti bctueeii such Statefi and India, such tc™s 
were not enforceable at the instance of sncli servants in atty municipal 
lourE Tt wLiSp therefore, at the option of ihe Stale with which tlse 
Indian ^tflte merged, tn rtcogniac Hie nghts of such employees 

nr not. Bui'there must he some stnge at which this option of the Litter 
Govcrumciil has to be exercised, the opiEon is to absorb such ner- 
vuntd ill the new Goacmmcnt or not. Alter absorbing them m the 
new service* the latter Governnicist cannot take any action against 
them which amounts to dismissal, removal or reduct loii iti rank, 
witiiDut compiying with Art. 31! V 

Bmad elnWEeulJon of civil lervmiils. 

1 A tcrriiancrii post means a post carrying a deEmte rate of pay 
^iTictioned wkhont a limit of timeJ" A [rm^orary post means a ^5^ 
carrving a deftnitc rate of pay sanctioned for a limited time". The 


A. 


22 . 

23. 

24. 

U 

2. 

k 

4. 

$, 

6. 


Ifaiicat SflJn V. of Piuri/ah, A, 1952 Pnnj. 53. 

Kixh^ri Lfii v. Stoic o/ A. I95& Pnnj. 4tk2 mi). 

^^fpiivurJii w Cfffpnt'utorc Dl", Poiit'd, A. 5IacU 2il. 

yaeoHdtim v\ G<fcL of dpid^ira, A. 1959 .\JP. 506. 

.State of Rofasthaii \\ Muitonr^i'^rup, A. tSGO Raj, S3R, 
tTnftm of iMffto V, RoFFtf^rcnid. A. ISSS Panj- 160. 

ChUtoor V, 5‘la(e of T, lA. 1953 T.C, 140. 

K'ijO(x>r V, tTfircm of fiidfa. A, 1960 ^I.P. llO. 

Tara Sirtgh v, Unitfii of fiidfc, A. 19G0 Bom. lOl. 

Ddi^FFcol V. E/nfoiP 0/ tndta, A. 19SB Punj, 42. 

.Snho4h w O'CaZlflgllfltr, A. 195^ CoL 532; *4 tin dm v. ■Ghlof, 


196A Cal. S43, 

s, Cf, Amar Sin^h v, SUle of Ra/flilhan, A. I95S S.C. 225. 
9, JcreansiflfJi y. 0/ Af. A. 1959 S36, 

10- F, R. 9 
H. F. R. 9 (3<n. 
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twmres of u t^mporai^- poit may be for a certain speeiEed period or 
lor a year and rtnnvcd from year to year. 

2. Tlie apjiomiiiient of a Gowmoiejit servant to a pcrmaneat po^t 

may Lnc or oil proiFalj^n or on an officiatm^ basis. A 

appolntmetit to a pernuuient post cpnfnrsi noniaily on tbr 
seri'AnL so appointed a stLhslantive riffbi to the post called "a ^lJen^** 
An nppotnttnent to a perniaii^t pot^L on means that the 

servant so appointed is taken on irSal. Tbe period of protmtlon miy 
be for a fixed period or for an unspecified period, .^n appointntrift 
to officitife in a nermanenc post is usnally made when the jneumbent 
.^nbstnntively holding the ^ost is on leave or when the pcrmaneiir post 
h vncani nnd no snbstanlive appointnieiit has vat been made to that 
po^t. In tlie case of an appohmnent on prohatigfi or on au. oHioiating 
basis, tliiiSp the sen^ant so appointed doc^ not ocqnire any sttb&tantivc 
right fu the po^tj even thongli the post itself he pernianetitj and it is 
an implied tertn of snob appointment that ft may be terminable at anv 
time. 

3. xAn appointment to a lempomry po*l may likewise be snbstan* 
tive or on probation or on .-in ofiiciatiiig basisv The inddenta cjf yn 
appoinpnent on prfobatton or on an officiating hosts are atmJlar to thn^e 
just discusiied^ relating to simthir appointments to permanent posts. 

A stibstanLive appointment to a temporarv post gives no lien or 
rtght to hold the post except where the oppolntment is for a ccrtaiw 
jped/ied period, fu which case, tlie &er%'ani ac^ain^s a right to hold 
Ills post for the specified periud.*^ 

4. The Central Civii Services iTemportiry Services) Ru!ei±, 

has conferred a security of tennre upon a class of temperarv Govern' 
ineiit eervAiits by CTeatiug a 'qKa&i^p^rtmnent Acceding to 

r, 3 of these Rides, a Government servant shall be deemed to bfi in 
tjaasi-pcmianeiit sendee— 

^'(f) If be has been in conlinnous G<^'ernmenc service for more 
than tliree years; and 

(If) If the appointifig aathority^ being satisfied as his saitabifilv 
. . . for employment in a Qaasi-i^miaiicni capocity, Itas issued a de¬ 
claration to tliat elTeCE . 

A dcelaratEon under r- d is essentini before a person's ecryicc csn 
be regarded 03 qaasi-permaneot'" and the quasi-permatieticj takes efieci 
from the date of the declaration [r- 2 (h)]. 

ITie ^curtly of such persons is laid down in r+ 6 thus — 

"Tlie sendee of a Gtivernment servant in qaasi-pcrmaiient service 
shad be liable to terminntion : 

(ij in the same circumstances and iu the same manner as a Govern¬ 
ment Bervent in permaiaent service; or 

(ifi) when the appointing auiliority' mneemed has ccrtifiied that a 
TcdnetlDn has occarred in the number of posts available for Covem- 
ment aervanls not in penimnent service; 

Provided that the service of a Government sen’OJit in QBasi-pei- 
tnaneut service shall not be liable to termination under cl. (If) 
long as any post of the Fame grade and under the same appointing 
antlmrity OS the specified post lield by him, continues to be licld by 
a Govern nieriit servant not in pennanent or quasi-permanent &er' 
vice . . . 

Thus, as *oon a* a Government sepunt^s service ripens into a 
qttasi^pennanent .servic?, he acquires a right to his post even though 


13. F, R. S ri3). 

13- Arfwri^ffsou v. Uidon o/ Judin, A. i^ S,C, 419 {42G) ; [l&SBi 

36 
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hiii iniiial appointment w^s teinpariir%\^* But the 'rcfluction* nefetreiJ 
to in r- 6 r^O not ne'ce&M'rily conJixied in the ahoittim of postal bni 
iiieluJcs the ketpinj^ cif certain posts in nl*tyacicc and the 'ceniitcate' 
referted to tn the same clause snay be by the ap^intiuif aotho- 

rits bv Jlleans of a incnicirainluiM illSteuo of hy a fornuil order/- 


Cl. (2) t Wh#t] don it cOkUft into operation, 

J. It is IIw ^aittled that Art. 311 (3) is attracted only when a 
vivtl servant 'redneed in rank*; or disiuis&ed or Temovea (tlmi js 
lf> jjyiy+ his strvkesi are tcnnitiatedi, before cJic nortiiiil period of his 
5 Fenice and aj 5 ains.i his will, by way ol 

Two canditioiis*^’^’ art essential for the appliratiDn qf tills provi- 
viJtr, that— 

(uj the netiipn proposed to be tak^ against the Goveriitiient set- 
vimt U bv wav of punishmetti; 

f&) it wilt entail forfoitirre of the l>enefits already earned by him. 

^ 4 Jl Wlicrc a person's sendees are sought to be tenninQled on tlip 
exjiin of tiie ifTfFi for whkh he was appotntedp ot at the expiry of 
the i^riod of nnuitice by which his smices could be terminotod accord- 
inc to the cotilract of his elT^ployInenl^ tlieit is no penally Snrnlved^ 
^lnd ArL 311 (31 has^ accordingly, no appbculion. Sireitarlyp where a 
C^'ernmtnt servant does not inenr any peuaUy% m the slmpc of los-= 
of benefits alreadv earned bv past sendee ^ c.g., in Ihe case of coiu- 
pnlsorr rcLiremcnt, Art. 3U (2j is not attracted." 

fh) Secondly, Arl, 311 (2| is not auracted when any other putiifh- 
mci!t IS scraght'to Iw awarded agasn&t a dril servanL Thus, r. 49 of 
ihif existing Civil Sen ice* (tlhissificatlon. Control and Appeal) Rnlrs 
ipro%ide for a number of different penaUles^fci] Censure; (b) Wiih- 
hpldtng incTcment or ptonn^tion; (cl Reduction to a Inw.'cr post or 
tinie^scpilc 1 [il Recoverv from pay of a part or the wtuitc of any pecn^ 
niarv loss coused to Cjovcmment hy neghgenev or breach ef ordm; 
ic) Su^pensiDu; \fi Removal from service; Lg) Pismissed. 

Of these Art. 311 (2) comes into operati^m only when any of the 
three petiaUick,—dismisi-alp removal or Tcdaciton in rank is songhl lo 

be Article aUracted where the Go\^riiiuent servant is 

sought to be pcnfllified in any other manner, r.g,* by rednetiun o£ his 
pensi^m.'* 

3 There has Iwim a prolongeil contruversy ns to when it penal 
clenient mav be sahi to be biv-olved hi a Icrinitifltioii of service mj as 
to fimoirnt to a ^dinmiftsal* or 'removal* wilhm the tneuning of Art. 

311 fSK 


Tlie Supreme Court'" has now selUcd tb^ controversy be draw- 
a distinctidn between t^o c^6« of Covemment BervanE*. Tir , 
(a) those who have a TEBht w ben utam the post hcUl by them; afiA 
<bj those mho hjivc no such fight, 

A Where a Government servant has the riglit to hold a post 
eSthCT according to contract or the conditions of Ins ^i^rvdcc. liu- men- 
facl of tcrmiimtirjn of hi^ service will be deemed to be pettal and 


14. 

15. 
1«. 
17, 
15. 
19. 


JrfnifoiiJrr V. fiiJon of ftadFa. V. S.C. 4tfl. 

V. Uoion nm\ SC.R. 655. 

.SliyornfuJ V. of U. P-s 

5(ilr of Ronibijy v. />nslif. W. 

V. r nfaw o/ /ndlrie A. 1953 S.C. 232. 
Nar^sltnlsachar v. 5'ldlf of A. I960 S.C, 247 


(25/). 
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Art. 3l 1 ‘will be dicmcitd^ whether s^cli t^nnlnAtioii takes place, 
anv reabon or nwC- It follow^, tberefore^ liiat tlie service^ 
-oi the ftHawin^ claii^s cif GOTemmtiit servants c^oot be termiiuted 
witlioiit compliance with ;\rt. 311 iZ) : 

to Termination of tbe ^cr^iccs o£ a Government servant haldin|f a. 
pcmizLtteni snb^tantively,—prior to the age of sapcmnnuation. 

lYeinature terminaliun of tlie service^ uf a Govemiiiejit sor^ 
vaiit hoidioK a lenipomry pOtsl fur a Hxed term. 

Hfft Tcrminalinn of the 5en.-Soes of per^ms in 'ciuasi-permaneiit 
Service otberwiM tlmn according to r_ 6 of the CeutraE Civil Sen^ices 
{Tettipcrrary ^rvlcesj Kttle?, IM9. 

Blit even m tlic abovi; cases» Art, 311 (2) will pjot be attracted if 
{a] GovemmeiiL has a right tu discliargc or retire the Gowrunieiit 
servant muJer tlie conditions of his service ur terms of a contract, mid 

snah ilischarge ur retirement does not iiivulve any cunse- 

qiienCe by way of loss pvilary, sJlowance, pension or other benefits 
^already dcqii^T€4 by his if 

Ill any ca«, the nroiu'e beliind the order \i> innnatcriil,’* 

<B1 Except in the tliree classes uf cases specified aboveT a Goieni- 
metic servant has nu rigiit to tbe post held by binij, e.g.^ ^vhen a 
son is appuEnted Lu a post on probation or in an ufEciating capacity, 
or to bold a temporary pu^t other ibon for a fixed term {and he dues 
not attain the status of ^unsi-permanent service), tho temiinatLon u£ 
his service at any time will not, ^rfnia fn*.fCi attract Art, 3Sl {3), bc- 
canse by ibe very term of his employment, express or implied, the 
service was terminable at any time su tliat the termination cannot 
be deemed Lo be by way uf a puilislimeflt. 

But even in this class of cases, Art. 3H i23 would be iittracicd, if 
the Goi'emmciit take^ the view iluii a simple termtmifiuii of service 
i.v nut enoagli and that tht GovemtucDt servant deserves punishment. 
The two Conditions necessary fur the application uf -Art. 311 (2) in 
snch caiSes arfr— 

laj That such punishment inteniJcd to be awarded on the 
ground of tile Governnitmt servant's mb^cunductK idefficienevp UrCgli- 
gence and the lilce.*' 

(b) That the Govern meiit intends to infiici totiset^ncnces 

upon the Gavemment wrv'ont^ by way of loss uf benefits afrijady 
af()iflre!d by him, or tostt uf seniority or clianees of future promotion in 
his substantive ranlc {if any), 

[^) U is now that a tertniiiatiHati is intended to be penal bo 

ns to attract tlie uperation of Art. All, not only where it is imposed for 
some misconduct/* hat also where it is imposed aw jomr ground 
aihiclt Xj of being ^^jCpJalirrd/* tliat is Lu say, f^aiust which it ia 

pofisible fur the Government servant to .tHow^ cause. Art. Alt \2\ is 
attracted, Crg., where the servioe is termlnnied on ground of in- 
effidency,*" phyiiical ur tiientel Incapacity/^ lack uf will" trr negla- 
Sfiici-®* to dtseharge the duties of the office- 

But no penal element is involved where the appointment Vr&i not 
TUffd, e.|^., where it was made vrithout consnlting the labile Sendee 
Commiasiuo and it is sought Lu be terminated on that ground alone/ 


21. Stale o/ Foinhav v, Dashif A. 1957 J^-C- fi93- 

22. Shydftiiai V. Stale o/ P.. 119551 S.CM. 2S {41]. 

23. Bc/oy Cliand v. Si^te of .IfJEatii. .V. 1954 .\ssftm 12 fU). 

24. ■£-'!] low n'f bidlj V. iSfniurrirar, rL95M 5S Cr^V,N, I07; Fakir w 
^^Hakravarli, (1954) SA C.W.N, 33fi 

25- fsUar Das v, of .\. J9S2 Fepsu 143. 

1, Fijlicjha'ai v. S. T. d.* A. 195S Nag, 163. 
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(t) Oil the crtljcr hand, where the £itn$eqtien€A^s are uot penal p it 
is immaterial that tlie icrmi nation has tuketi place a result uE 
aUe^^tiDtlS Or imputation^ against the Go^^emment turvant.- 

Bnrden of Proof. 

The bmdea of proving that the order of terminAtion af the 
Petitioner's semces is in the sense cieploiiijcd above^ k on the 

Petitsoner. 


“Diiiniued or tomoved', 

1+ According to the EJepartmttilal Rnlcsp there is some difference 
hetween diftnisseil and remoi'aJj ns to iheJr ccm5CHiuencc5. Thtts, while 
a person 'dismissed* is ineli^bte for re-emplojTncnt ander the Govern- 
□lent, no snch disqun.3 ideation attiwhcH to a person ^removed".^ An 
order tfist a person's 'services be dispensed with' amount^ to lan order 
of tenioval."^ 

2. But from the eonstitut tonal standpoint, ihev stand on the same 
footiiig, two elements being cdttiinaii to both : 

(a) iSoth are awarded nn the gronnd that the conduct nf 

the Government servant is blameworthy or deficient* In some respect, 

{b\ lloih entail penal conwqnenecs, Fuch as the forfeiture of the 
right to Balar^p allowances or pen-^km olreadr acquired^ for pmt 
services.* [Vide F. R. 

3. As would appear from the decision of the Snpreme Court in 
Pariltotant v. Cfnfon of Jndfo." the term actnally used in the order 
terminating tiie officer*s services is not conclnsive. Words snch as 
'discharged" or 'retrendied" may constitute 'disniksal* or 'removal'^ 
if the order entails pirml c^msequen^es, as referred to above. 

Thus, where nn order of reinstatenient hod the effect of making 
the Petitioner a permanent civil servant, a qsaucellation of ihai order 
wonld eonsitcute a 'removal' so as to attract .Art. 311 {2}.* 

4^ I'or the same rensonp it is not the motive* behind the order' 
which is matcdalj but the penal consequeiices, to determine whether 
Art. 311 is attiacteil. 

$>. It is nhso clear that in order to attract Art. 311 i2\, the teriUEna- 
Hon of the sersdees must be against Clir "4'^! of tlie civil servant. The 
.Articlr has no appUcafion where it is the result of liiSi voluntary act, 
f-g.^ %vlierc he applies for leave preparatory to retlrenieut and that 
appiicatiou Is granted^" or if, after having altaiued tlte age of 35, a 
tuinislcrinl ofheer confesses Itth inahility to continue in lienice tmy 
longur and seeks pcmiission to retire and that appheation is gntoted. 
Of connJe, before the perrntssion to retire is grauied, the officer ‘may 
his prayer for pcTmission to retire and then the normal mle 
would again come into operation if the Government wants to retire him 


2, Gurdip V. State of Fnn/ah, A. i960 Punj. I2fi 

3 Saii$ .-iiiattd v, of India, A. 1953 S.C, 250 [232 j pee also 

r, 49 of the Civil Services [C.C.A.} Rnl«. _ 

4 of Orissa v, GnrlHdodfls^ [1939^ S.C. [Cr.A, 412/53]. 

a. shyam Lai V. State of U. P . /1953> SX.R. SS fJJ! ; A, 1954 
S.C. 369. ' 

6- Parsitatam v. L^hIom Of /Mdifl. A. S,C. 36. 

7 Rafnes?! v of B-i. A. 1953 Cal. 181 <J92|j; RtoIo v. 

Comntr. at Police, 59 CAV.N, €29 

8. Rofkrfjhna v. :fitaU oi Af fl., A. 1957 M.B. 139: Gaffaj v. Slol^ 
of Af, B., A. im Af.P. 290. 

9 ffirrt^V V. StaU Of Af. fl,. A. 1956 ATP. 135 
10. Kc-^hi V. Staje af T. C-. A. 1952 T.C. 499. 
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on tl]? ground of uitfficiencv ; but if after the permission: is grantod 
and hi£ ser^'^ice tcriDiiiiited ur after the leBife preparatory to retirfr^ 
nicm iA granted the ofifieer applies for permission to re&ttme his ditties 
and chat permissiOD is refrtscdj there cannot be any ^atsiion of 
applioatipn of Alt. 311 

Simil4r!lyp ^hcre a Oovcmment servant is giv^n the option to 
^'olnntarily retire <m a proportionaie pension as an to dis¬ 

missal and he elects to retue^ he cannoi^ aRer such qrder^ tnm rpniid 
and diatlenge the validity of the order ocl the groimd of non-oom- 
plinncc with Art l 3J I (2j, 

6. The following ordetis of icnmoiition of service have been held 
iioj to constitnte "dismissal^ or 'reTnovnl^: 

(a) Termination in accordanoE with the temis of the contract of 
employ ment. ** 

<h) Temnnation in terms of the conditions of service as embodied 
in the rekvjiirit Departmental Rules applicable to tiie Govetnnient 
servant,’;* 

(i^]l Option by a Oovernioent scr^'Ont to retirc^^ on proportionate 
peiistun, a^ an alternative to diamissal-^^ 

(d) Cotnobkory retirement nnder Art. -W5A of the Civil Service 
RegdlatiobJjiJ’ or similar niles (see 

fe) Te^rmination of services atider the Railway Servicte (Safe¬ 
guarding of National Securtly) Rules. 

D'j»lr»i«Hd cfkfinot be ordered with eetroftpeetive cEfoct. 

An order of dkmi&snl or discharge can be given effect to only from 
the dale of the order and not from any earlier date when the Govern¬ 
ment servant was actually In service.^' 

CoupilliOty 

1. The Snpieme Conrt has held that compulsory retiretuenl of an 
qiheer who has campletedi 25 yeimj of service (but heR»re buperanuna- 
tion)p under Nate 1 to Art. of the Cfvil Service RegnlatioiLS*^" 

would not attract Art, 311 (2) of the Consticnliob even though it is in 
inQX ordered the ground of misconduct, inefficiency or the lite, be¬ 
cause in compulsofy relirement under such Roles^ (which as a condition 
of service} the Govemmebt servant do*s not lose any of the benehts 
k-gn, salary^ allows uces or proportionate pension) which he has already 
tamed by past services.^* As it^docs not entail any penal conscqnences 
it does not amonnC to a 'dismissal* at ^removal* ^ to utiract tb^ 
operation of .^rt. 311/' Even where an inquiry 15 actually made into 
charges drawTi np against the Government servant^ that mu^t be taken 
to be only for the satt&facLioii of the authoritv' for ordering compulsory 
retirement.** Whether it is in the public imerest or not to retain ai;i 


II. Ja( Ram v. yuion fl/ Jnd^a, (1954) S,C-A, 135L 
I3. Sfait;. 0 / Ajjorn v. Kfamnlh, .A, 1^7 vVf^iyim 77. 

I3. Quaere : WImt happens if the Government sarvaTit alleges that 
he wns indnccd to elect under threat or dnress ? 

H, SatUh Chamira v, {7nfon of fudk. A. 1953 S-C, 25G. 

1^. Ffarfu’ell V. CTRar Pmdtsh Gevl., A_ 19S7 88fi. 

1^, Cf, F. R. 56. 

17. SUyamlal v. Govt, n/ U. r.. (1!SSJ 25 S,C.R. 26. 
rs, Rnkliolfah \\ Ernton of India, A. 1^ fi.C. 232 (2^ 

19. Abdul Homld V, Dt UtMVd, 119571 6t C.\V,N. JiSO; Amulya V. 
ihiftjhi, A. 195a Cab 470 

20. Or^ R. t65A of the Bomhov Civil Ben’ke Rules. 

2L Stala of Bombay v. Doihi. A, 1957 S.C. m 
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cttiploTce in scnioe nfter he Uas ccnipleted 25 year* of sro'ice for 
the Covemincnt to dmde and its opiniun on tht point canui'^E tw 
chaHen^d before a Court n£ 1 hw*“ 

ir. ffl) IbSlsert, howcv'crj, there is mo mle fiKin^ the age of compnl- 
sory retirctnenl, oTm tf there is one and the Government Rerrant U 
retired the age prescribed therein, liiat -can be regarded only 

a dismiss!]] or removal within the meaning of Art. 3M 
(b) It baa^ however^ heed held that retiremEnt even before the age 
of Sbpenulunation, if it is ordered in pdrsmiitec of a of Tdr^ttch- 

or other administrative reasodR add on paymeni of a proportlopale 
peiLsion, does not amoont to 'removal'^ os there h no element of penaltv 
m^-olved^'**** except where he 1ms a statutory right to continue upto ii 
particular age.*^ 

m. As tvgards ininiaterial ohicera^ R. 56 (bj \t] of the Fnnda- 
uiemal Rnlc^ pro^'ides— 

*"A ministcrTG.1 servant who is not gorvemed bv anb-cL (Wj mav be 
re^nired to retire at the age o£ 55 venrs, but ahunld ordinarilv be 
retained in service, if he continues efficient, np to the age of 60 years,”* 
Coiiirnenting upon this Rule, the Supreme Court has observed thiit 
this Rule implies that a ministerial officer has nommlly the right to 
cotitinue in office rill the age of 56^ and tonic] not be" retired before 
that age except on the ground of iueffidency, So, if be was required 
to retire before the age of he ahonid be given an opportunity to 
j^bow that he was sti]!l efficient and able to discharge his duties and 
Conbequeitlly Cotilcl not retire at that age-^ 

Of enurfiet if the Rule gives a normaS e.vpectaticm to continue in 
service till the ngc nf 60 years ^ it would seem, prittm fade that Art, 
511 !2) ilionld be complied with if Government seeh to retire him an the 
charge of inefficieney. The obseR'ations quoted above werc^ howeveTj 
in the nature of obi'/Cr^ and the Supreme Court did not, in Jaitani^S 
ease,- consider thr n-itttre of ^compnl^oiy retiremetit' which It did in 
the latter ense of ^Jjynuilaf/ In the cErcnmsUuce^, it may be Stated 
that the pavilion relating to P.R, 56 £&) (h hag not yet been concSu- 
aively settled- It if^ clear, however, that ihe deUrTnination whether the 
officer is still efficienf is a snbjeciw’e detenfilnation by the competent 
anlhority and wjaudctJTnij is not available to compel the Government 
to use its discreEion in favour of the Petitioner.*-^ I'nrtheTp the sugges¬ 
tion made in csT^f^ is Considerably weakened bv the dccufon 

in Stalf of Bowjbay v. /JoiJii* which applied the test of loss of ^ndEts 
already accmeil„ aa the sole test for the appl icahility of Art. 3II (S|. 

Tl’ie Andhra* and the Calcntta High Caurla^ have interpreted the 
rule to mean timt though a ministerial officer may be required to retire 
at the age of 55^ he is di^bU for rEtentton up to 66, it he ronlinue^ 
to be effictenl:. The word 'tmiinarity' implies that even though nn 


22, Joffti V. SlsU Of Batnbay, A. 196S Bom. m 

23, Dalip \\ Siait of Funfab, (1566] S C. [C. A, 23c.'56] 

24. Chitloor V. .Sfflfc of T. C., A. 1955 T,C. 140; Shivnatk v 'ifati? 
A. 1956 ALB, 40 (-fJ], 

25. ifhojauflIiE v. Stale of Saurashtra, A, t9S4 S.C fiSO. 

1. The provision coninined in r, 2040 (21 fa\ of the EaiTwav Hstah- 
lisbment Code nr r. 71 of the OrwAa Sen ice Code, Vd|. is to the 
same effect, 

2. Jot Ham V. tTuinn of tndta. i!lS54] S.C.A, 1251. 

5, *?hynmia| V. Stofr of p., S.C.R. 26 f4r| 

4. Hir^udro v. State of B.. (1955) 50 C.W,^. 4.^0- Raehti v 

Stoie of Oii^sa^ a. 1959 OrisAo 202 m). ^ 

5, iVflJe of Boruboy v. f^oshf. A. 1057 B,C. 892, 

0, Kejavfl V, i:)frccfor of F, T., A, 195S \ p 
7 Baidnla v. C. E. Enf^treer, A. I&5S Gal. 657. 


697 . 



Art. 311(2)] stiOKTfiR tosamuTioN of iSDW 


607 


ofFmr rcinpiii4 lie ha^ nD to rcLabied. in 

u pnrlicdilar a niinisteriai seo'ilnl 5.hcmld bt retauied cr not ^9 a 
iiiratfcLr cntirclv fot the nuihariti^ confrcmcd and it Is not ior the 
cuuri to iiiqnrrc into the rta-ions for their detiisioti. 

The above interpretation would now find support fr<nn the Supreme 
Court deei^^iatt in NaraiMtachor v, Sioiff of MyiOrfr where the Coun 
inLerpreted stouiKwhat similar rules a^uiust the Goverumeut servant: 

Art, 234 (J) of the Mysore Seiriee KegnlaLioni^ ii3ys=^'A Goveni- 
nieni ^rt’nnit , r n - who ha‘^ attained the u^e of 55 may be 

required to retire, unless the Goveniment considers hint effieieui and 
permits him to remain in ^^crvice, . . 

Art. ^7 pn^vides : "A Government servant in superior servico 
who lm.4 aUaiiied the age of 55 years, m£sy flt retire from 

the serv ice on a superiintLuation "pensson/^ 

The Sapreiite Court lie Ed that the RnleSt read together; fixed the 
age nf retirement at 55 years and left if to the distretion of tile Goveriv 
tiient to retain him in service beyond that age^ Art. WT did not leave 
it entirely at the option of the Governiiieni servant to continue after 
the age oE 55 years j but where the Government decides to retain hiin 
after that age, the Qo^'eriiment sermn! may siilL opt for rettreiiient A 
In this cfiSyB,* it is to be noted, the order of coHipnlsory retirenicnl 
wa.Si made during the pendency of an in[|uiiy' for miseondnut and that 
the pension w^as reduced ^'to 2/5 the amount to which he wonld 
iurdmaciJy be entitled in view of the irrfjiutaritie^ rnjppFPidted by hirtt**- 
The order vr&A sKhvicmsly ^pcrtaf^ within the meaning of the decision in 
6'hyurp;fi7f^ and t^^oakt' Bu[ thoic decisions, uiilorttiuatelyT tvere 

not referred to 111 the decision at all, even therngh Note 1 to Art. 234^ 
reproduced abo\'e^ cvprei^sly litated that tile exercise of the Govern- 
mentis power to retire the Governnieut sert^atit '.m iHr couipleltoii pif 
the age of 55 years was Runtime] j ^ 

lA'. \^niere tlic Rule itself, says thsii compulsory retirement ihere- 
ander nmuiints to ^removal’, t.e., "l^pL TI to Reg, 214 of the ToTioe 
Regulations***^^^ Att. 311 [2) wonhl he altrat;ted. 

' V. Compulsory retirement can. however, he ordered only in o(xor»l^ 
rUlce with the Rule^ governing the sendee in que^liou. If it is done 
in contravention of the Rules, the order bccomcfi idesah^"* 

Vi; Discretionary' posver of the Hxecutive to Ketrct persons for 
compiilnOirv retirement does not offend Art- 14,^^ 

Duehavge in teima uf ctfotncl ar eanilitiou* of service^ 

1. fgovernment is free to enter into any coutmet for the e^lph^>';- 
uient of per-wn wLiicli is not in conEraveution of any const Etationil 
provisioi] and if the employee is discliargetl in terms of that cotitractp 
Art. 311 (2j is not attracted.’- Hence, there is no question uf applfco- 
iion of tile prKwut Article wlicre a person's fjenncci are sought lo- fK 
ttrtiiiiiaEed at the expiry of the lcr>n for which he was engaged or at 
the expiry of the prriixt of ppfltice by which, in aecurdaucc wntli, iTie 


8. -Vara^/ppilidThiir v. -State of Mysore^ A. 1950 S.C. 247. 
iK Stotf of I^OPPihay V. DffShf, A. 1957 S.C. fi 92 . 

10, .^hautflr v, .^(aff Of Af. A. IftsG Nag, 1-62 Ifff-#). 

11, The Prttna High Court Ivns held in the negative^ in Ruph ddlmr 
K\ Stat,^ of Bihar, .\/l954 Pat. IB7* fint, according to the Snprenic 
Court decisions [see p. 564, apifs}, ihp sole test to tw applied In auch 
i'a.^s is whether the order entails penal consequences hy way of lo$4 
Hjf iKnefiLs acemed. 

12, .Sffl/r of A^iam v. Han^ath. 1357 Ass^ini 77. 

]3. .V(a^r of .'ludArm v. Kawjrrhti-dm, A. Ifi57 AnpUira 734 
H, Raj Klthon \\ SlaU of P.. A. 1954 All, 343. 
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cotiditious of bis service, hia iervices todld be terminated,*^^" or where 
tbe RiiltHi provide tbnt on the of a Go-s'enuBcat cerrant from 

duly withoni leave, in certain circniiistiuiceSj he shall be deemed to 
hove resigned."^ 

In 1943, the l\?tLtiDucr was employed hy the Govemmeiil of India 
ou a live-year conttuct. hot before the lenmoBtion of the ociatract it 
ivas further a^ced betvi'eeii the Pelitioner and the Government thnt 
npon tennliiotion of the contract, he viauld be allowed to conthiiie 
terai»rarily and would be governed by the Civil Service (Tempotatv 
SfTvkej Ruled, 1949. Tliose Rules provided that ihe Mirice tnight bi; 
teriniitulcd by one mcnili'e notice. Subsicqaeiit ta the expiry of the 
original S-year lenu, the Petitiontr Wa3 dii^ar^od with one moHtb*& 
notice. Held, that the diaetaarge was in terms of contract and 
240 <3) of the Government of India Act, 1935 was not attracted.** 

(fO Where O person was nppoimed ou the term, that he would 
renjam in sinvdee during the period of war and thereafter, 'if reonired', 
he has noiliing to complain of LE he is discharged at anv time after 
the icrminalricin of the war.^*^ 

(jjO Where the order of appoimment stated that the service was 
temporary and terminable without notice and without assigning auv 
reason therefor, no question of application of Art. 3^11 (2) mTscs if ihc 
G^ivenmient servant is discharged without any notice.”-*" 

(Iv) Where the contract of employment specifically states that the 
rippointmcnl is "subject to your characicr and antecedents being sstia- 
factorily verified by the civil authorities in accordance with the rules 
ill force from lime to time'V and Uie petitioner is discharged on receipt 
of a police report tliat he waa an active member of a subveresive orgj- 
iii^b'oiip she Petitioner may be discharged cm ghing 14 days' notice 
in terms of the contract and Art. 31] (I) is not'jiRracttsh"^ 

2. The al>av« principle has been applied npi only W'hcrc there is 
a fcHTtunl contract of emplo^'ment or the cDudittons of tcnrviaation of 
service art Inid down in the order of oppointmeut under which tlic 
flos'vmment servant entered into the Service, but also where the condi¬ 
tions are embodied in tlic Departmental Rules relating to the service 
in qaestion which nmst be taken to be a part of the coultuct of em- 
ptoymentr"’ Some of the Rntca, for in^tancej provide that Ulc ser¬ 
vice can be tenninated on serving a notice.”'*^ Art* 311 lias no npplicii- 
tioii to such a case because it i« not a ^dismissal' or 'removar but an 
ordinary ca^k- of a contract being terminator] by notice under its 
terms."* In principle, there is no distinction between the temiina- 
tlrm of service of a person under tl]c terms of a Contract governing 


15. SaUiH .dfMHd tfliion u/ fndfn, A. I9S3 S.C 259 * 

S-.C.It. 655. - . , j 

IG. M, R. Bakshl v. Saxfna, A. 1964 .AIL 5. 

17. -4nil jVafft v. CelUctoT &f A. IffiFS CaL 407. 

ifi, Cf. Jsmini v, t/HFon c/ ifndia, A. 1955 Cal. 45 {aJL 

19- iVaiid K■^Jf^o^e v. State of Bi!\ar, A. 1957 Piit. 541, 

29, Bhuneru'ar \\ SlaU o/ A. 1957 Pat^ 526, 

21, Subfata V. Py. Chief Dj^iccr^ A. 1953 Cab 654. 

22, Farsholam v. Union of India, A. 19^ S.C, 36: S.C.R. 

23, Cfr R. 5 ol the Civil Sen-ices iTemporaTy' Serviced Rules 

1949; kr. 1233 {d}- H3 (3> of the Railway Estahlialimcnt Q^q- a, 3 of 
the Ry. Services f^feguarding of Nationnl Securitv) Rules, * 

34, Ralakolaiah \\ Cnifaii of India, A. 1953 S.^J. 232 
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liini find the tcrmiaatioti of hha tmicea In nceordancc with ibt itnus 
bis conditions q£ >trvii:e. 

3. Wliea fi contract for a Used ttnrt expires^ it is open to Govern¬ 
ment to Tt^employ the o^cer on n frciBb basLap and if the re-emptoj- 
ment is made on different terms, the officer hold$ on ^e terras of 
such re-eniplo>"metitp even thottsh the new terms were inferior.** If^ 
hmvever, after the espiry of the contractaal periodp no fresh engage¬ 
ment 13 made and the officer continues M> hold on without any period 
hein^ hsed+ he holds on aa a 'tcmtHirary ^ Government tervantp and 
Art. 311 [£> would be opplicahSe to the terraication of such temporary 
empIojKment^. 

4. There has been a seHons controversy as to wlietber Art. 311 
<2} would be aitracied ■.vhere the conlrnctnal power in fertuinate ser- 
vicep sayp a^r issninif a uottce of disehargCi is used by tlie Govern- 
nient for rcmmmj^ a Goi'ertuuent servant for miscomdnct, incfficiencj' 
ejr the iilcfij which would have otherwise attracted Art. 311 (2)/ 

The Supreme Court has solved this controversy in PuFJhoJCfOHi v, 
of by laying down the following propositions— 

(fl) A leriuinQtion of service brought about by the e^rcise of a 
contracEmiL right is not per se a dtsniEssal or removal within the mean¬ 
ing of .Art. 311 (2), even though the operating in the mind of 

die GovemnieiitT far applying the coptractnal power be the miscon- 
dnct^ negligence or inefficiency of the Govermisent servant.* for^ in 
such erases tlie termination of sendee does not carry’ with it the penal 
oonsctioencea of loss of piyp allowance or pension already j^giuVcd by 
past services, under P-R. 32. In such crises. It is immaterial wliether 
there has actually been an allegation of miscondnct or o proceed¬ 
ing. before the conlractnal |iow er is used r* or ihe order of discliarge 
itself citeB the alleguHon.' 

[&) Iti other wwds, the test for appltKlhility of ArC^ 3ll |2> in not 
the motive of the authority bnt Lbe roPweguriOTj of the order of terroi- 
natioii of the service.” It follows^ therefore, that where the Cuvem^ 
ment. instead, of simply termitmting the service In terms of the con¬ 
tract of emptoyment. Wants to impose penal consequences upon the 
GTO\T:nimeiit servant, by w^fiiy of forfeiture of the pay. altowances or 
pension which he has" acquired by hi? past services^ Governmeir. 
cannot do so by aiuiply issuing a notice under the contract ; it can be 
done only bv JL procc^ing id conformity with Art. 331 f2h on the 
groand of misconduct. Lnefficiency' or sifnilur ehurgo against the 
Ciovcrninent servant.* 

lUn^tTaiiOfK 

The plaiiiliif. a pcrmaueni Railway employee, w^ns chargc-sheetcd 
on the ohegation of gome tniscondact nnd dueled to ghow cansc why 


25. ^alfsh ChAndm v. Unit^t of India, (195245 3 C.C- 5Sj ^ (1953) 

S.CM. 655 : A. 1953 S.C. 250. 

1, Harivffli v. Oavt. ttf U. P-r A. IB&T S,C. S36. 

2, /ihar Das v. SiaU o/ A. 1952 Pcihu HB. [The weight 

of I3te view ha? been shaken by the Supreme Court decision in 

V. Unfofi o/ fiidia [sec p. 5^4, dMlr), tnasiunch os it can l*c 
hardly said that by merely hoMittg on on the expiry of a contract for 
a term. the"emp!o/er acquires a ri^hl to hold the post]. 

3, Vide C 3. VoL tl. p. 486. 

4 ^rfnti^s V. (Tnioif of India, r.L.R. 5S Bom. 1173. 

5. ProhodA v. D. P. I.. A. 19fi0 Cal. J06 i30S]. 

6. PaiihoJoiJi V, 17nj[7ii o/ finJid. A, 1958 S-C, 36 : f1958> S,C.R. 

9 :®. 
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<i,sinisMd from service mider i. 1702, Rv. E^tablish- 
The plaintiff snhRiitted his explacation oq 2S-2-49 miJ 
™ na finder xvas passed ngamst him that he was 'romoved^ 

from tlie scnice wih effect from 1S^& omj that he would be Eirep 
one month s pay m ;,eu of notice of reiiroval. The order funlier 
stilted that for the penod from ^2^ ti> duriug which he le- 

ni^ucd nnder inspensiMi, he would get half of hi» pav as subsisteuce 
aJlDiT^'ailCC'. 

liefd, the order was penal innsimich ag apart ftoci removal he 

™»i “i slbwances for a period, which 

Muld not have ^ep ^ercd if it was a case of lemoval ncurdinc' lo 
the condibous of service m r NS ( 3 t-( 4 ), Tfiop^h the word removal' 
JtT I*''",'"3 a case of ■dismissal* mder r. lldZ of 

3in^^ "lon-aMapliHHCe with Art. 

5. Bm if tile order does irol email penal cohsequenceii. It does not 
dismissal* merely because the comractnal power was n^d 
by the antliority, with a niobve to pnnLsJi the Ooveriuncnl servant.'* 

It follows thst there is nothing to dehar the Govcmiuent from dfs- 
eharRiitg a Government servant in terms of the conditions oi Service 
after a prior order of dismissal has been set aside and ilie Goi'em- 
iiient sicrfonE rc’-mstatcd.* 


WKitlie^r il u p«rmtiLHblc to cooM^t out of Art, 311 {2) 

It is, however, not permissible to contract out of the provisions 
of Cotistittilion, incliiiliiJ4^ the provi^iou!^ of An. 311 (2) * 

^en distiurflv nrknowledKcd m the follDwing obsenatiQn of the 
SoiK'eJile Court— 

“The S*ate can enter into conlmcEs of tenipcrran- employment 5 n<i 
imptec special tenais in cacti case, t*ravidfd thev aW *iog 
(JW- 

Hence H any provision in a service contraet with the OovemnienL 
to tlic eHcct that Govemiuent would be entitled to terminate the ser¬ 
vice of the empioyee for iiieiital or physiail incapadtv or mi^ontlttct 
without QJiy notice or with out ^fivinjr any opportnuitv 'to the emplovce 
to show canse would be voidv'^ It is qnitc lawful in a eontract 
provide that tlie senice would be tiable to be tcrminaied with or 
wiLhont n*^tce^ but if it provides thai the sen'icc can he terminated on 
tlie (ground of mi^onduet or mcffickncv, without giving him An oDOOr- 
tMnity to show cause, it militnteg ngiaitu^t Art. 311 (2) and is to that 
extent 


Dlicharice of m tempoirmry ofEcee, bDldingf otberwiie iKm * 

Rxed term or on *quji.il-pcrznaiient letrvi^o^ 

L R, 5 of the Central Servicee (Temporaty' Sennoe> Rules 1^9 
^ys^ * 

*'{a) The service of a tetuporairi' rriaverTmiEnt servniit who i*; noi 
ill qnas^pertaaneUE: ien-ice shall be liable to Ecmiination at anv time 
by notice in wntitip j^iven either by the Govcmmtni Servant to the 
appoint 1114- anthorlty or by the appomting authority to the Govern^ 
ment Mtvnnt, 


7. 

S. 

9r 

to. 

tlv 

12, 


rnfbii of /Hdru v. /ccu'iiij R<tm. X. I9S^ S.C. ■9^ 

Tl'upiian V. CoUerior Of Centyol Ex^ht, (osai ^ 11 ' r ^ 
fakir V. ChahtA^.art{! (1954) ^ C W^K. 33fl 
^alis ChondtO v, !7ntoji of Utdkt, (19531 S,C.R 65S 
/jhar Pas. v. Slair of Piepsu^ A, 1553 Pemn ’l4S ' 
Aubljo^rJiapi^ V. Slots of sSouroshtra^ x. 19si i5aq 146 
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\¥\ The peTtisd of imeh notice shall be one muntli, nnleii other- 
wUe ngrwd l* by iJie Goi'cmmellt iind by tbe GQvcttLUitnt aerrant." 

2. It from tbe decision in ParshofJJm v. bunion o/ Jnd!^'* 

that when a person holds a teinporm' po^t^ or is appointed temporarily 
to □ peniiaiienl post, naihont a fixod term and such icm- 

pomi^’ offictr Sta-s not attained a quasi-permanent status, his discharge 
would not ■Eronstii.aic a 'disniissaF or ‘^rcttioval^ io as to atlmct Art^ 
311 iZ}, except where Government intends to inOJct penal COtlse- 
quences npon him by wsy of loss of the bencfiia acquired by Ihta by 
his i>ast services, 

3. Tima, no penal action is invoived where a temporary officer 

is simple 'diticharg^ed' on the abolition of the temporary prist,“ even 

if the aboliiion of ibe post lakes place on the failure of deportinepl^ 

or criminal proceedings against the officer oil tile charge of some inis- 
condiict,'^ . , « ■ * 

On the same principle, when □ person appointed to sfficutu 
dnring a particular coniingtucyii such aa leave vacancy. Art. 311 |3y 
is not attrdcted when that paxiicular contiugensy' terminales. 

Petitioner wa.s appointed "to officiate' as Moufadar during the 

period of leave granted to the penaanent incnmbeiiL The latter ^ 
an eatetislon of leave and thereafter resiRned. On both oecasiona, the 
Petitioiicr tvas ashed "to continued Thereafter applications were 
intrifed to fill np the perniiiiient vacancy caused by the leaignation of 
the perraanent incumbent; the Petitioner also epptied amongst others, 
hut failed to be selected. The best candidate was appointed and the 
smdee of the Petitioner was terminated. the PetitinncT|s ap¬ 

point ntenl ws^ not for on Indelinile period, but an nppoiutineiit till the 
happening of a specified contingency, the period of leave, sud, 

thereafter, till the appointment of a permanent nicniiibcnt. The ter-^ 
iniuatiQii of his service was ijccorfliiigly not agamsi the coiidthona 
of swjce, and Art. 211 (2) was not al’^cted/* 

4. But Art, 311 (2^ wonid be aittmcrted if the temporary' or officiat¬ 
ing appoinlmeiit isi terfninated by an order which imposes other penal 
ronsequrnce#. e,g., forfeiture of salary."^ or withholding ot inerement,"^ 
alrendy earned. 

Prob^oner, wko li. 

I. Uliot ih an appoinlnienl on prnliation has been already ex¬ 
plained fp, 

2 ’^VTicre the ttnles provide that all appointmEnts in o semcc are 
to r^e on probation and Goiettiinenf ha^ no discretion in the mstter. 
on officer appointed to sucli stnnee Incomes a probulioiivr nccanling 
to the Rules even though the order of appouitmcni does not expressly 
inenlmn the w-ords 'on prohat inn^.^* _ j. ... 

3, Jl i.-i also alisolutetv within the pnivmoe of the rroveniment to 
ihi^ f^rfllbalfamry of n riovemmenl servant from time to 

lime according to circumstaiiees-^' 

\ Keen w'lien there h no SnCll spCCinc ortlet of e?etensioij of the 


13 - Fi?rj w Un(mt o/ J’rtdTtr. A- lUcS S^C. . 36 . 

14. Cf. V. f/JiiO"! <?f India u .\. T9o3 S.C. 250. 

IP, Fra/ndpjdaii v, Sinle o/ Bihar. A. 19?^ Pal. 353 

16. V, .‘ifale a/ Assmn^ ias4 Assam 12 tl4\. 

tfta. Biihiilaf v. PrincipaU A. tOOP M,P. 2R4- 

17. Gnrffrp \\ of Fwn/tJb. A. 1960 PunJ. 126. 

(3. .VaU of Punfab v. Stikhbans. A. 1957 Peri. iOl (/93i_ 

19 StuU C&vl of M. P- V. Amriillflb A. 1933 Kag. I3S. 
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fwrkhj uf ptisbatsijn” tn- the e^ttended period ha^ aAiHo tJcpLrcdr' ilie 
Goverttment servant contimies to be cm protwiiqa tuitil the cflnipttetii 
adUiguntv iiisats an affiramtive order of coafinmitjcrti oq betu^ aatisJic.s 
- I'as duly cqniphed with the term* proba- 

tHjn," - l\or is there anyibLqg to debar iht ogmpetent fluthoril\ 
to take into considemtion tlig oonddct of tlic l*robatJuocr sobseoyeni 
to the ciEpsry of the normal period of probation, m detem^idj? 
whcDier the Probednaer i^hodJd be confimicd or not.^V 

4. Whtre, liow-ever, the RoJe e,i{presslv provides that the period 
of probation can t>e extended "op to one vtar*' [^.g.p r 20 of the U r 
Public Health Services knles], ir con be contended tbnt even idter 
the maximum period allowed by the Rdtes. the pemm fltHl remains 
on probation.^^ 

Dif charge of FrobaJJoneri Ael. :il] (2), if attracted. 

1. Some nf the Bepartmcntiil knlea^ t^vidv tlmi if a Probatio¬ 
ner is disdiarised on nccodot of some f^peeific /ciiiJl or it 

amonnls lo 'reniOml* or 'dismifi.'iot*; Htdctr where dicse Rules are 
opplieablep a reosodable opportunity miisi be given nnder Art, 3M 
(2J, before discharging a Probationer on ^^nie specific charge.^ 

TI. Where there is no aiidi specific knle, the pHnciples fonnu- 
latcd by the Supreme Court* (p. auftf) will apply_ 

{a} Discharge of a probationer at anv time before he i& confimiedp 
withont any iiikpuiaiion and witliout any penal consequences other 
than terminatiud of ^rvice ivnnid not attract Art. dl] 

Appointed lo n post on probation gives lo the person so nppomted 
no right to tlie po&t; hence the termination of ihal employment 
witbont any inquiry whalaocvcr cannot be said to deprive him of any 
right to a post and is^ thereforep no pdoishment^ 

|b) Edt if the dischorge is ordered on the ground of misconduct 
Or the like and is attended With penal Consequences, A rt. 311 {2) mn:st 
be complied with/ Hence. 

If, instead of terminating the services of a Probationer ^thput 
inquiry, the emplover chifom fp hold on f«i|afry Into hi* alleged 
misconduct, or ineffieiencyp or for sonw similar reason , the termination 
of fiervice ii? by way of punishment, because it puts a stigum on liis 
coinpetence attd tlius affects his future career," Hence, if a ProW' 
tiuner i±i discharged dS a result of an inquiry on any anch ground 
the order of tetmindtioti of service wrtll be struck down if tlia rc- 
qnircmcntA of ^Vrt. 3ll {2) are not duly complied with,* 


20. SawU V. DIffcfor. ^1056) 60 C.W.N\ 767: A. Cal. 100. 

21. VfiilEa/agalhy v. D. f, G., Polite^ A. tftSS ilad, 216 (2l7l! 

22. Siot£ of PiJia/ub V. JJuhfthitPiS, A. t937 Ptinj. W\ 

33. The Mysore Higti Court [ffajiianliandra v. SiaU of Mviorc, A 
19iX> My*. 65] holda, to the contrary^ that where n person ts appointed 
on prc*bfltion for a period, to a permnnem post, he gets 

substantively appointed to the permauent post on the expiiy of the 
specified period, even thongh no order of confirmation b passed. 

24. vcnkaiapothy v. D, T G., FoffCe, A, IfiiSfl Mad 216 iilT) 

Z5. A'aniftl J?atn v. SlaU of P,, A. 1567 \ll 

1. E g,, R. 65JI ->f the CS. (C.C.A. I Rules ; Rxp] to'r. 49 of the 
Sihar !^.C, fC.C.A.l Rnle*. 

2. Sioit 0 / FiAar v. A. 1560 S.f. 6fi9 

2. .Varejli Vr Df reef nr. (19501 60 C.W.N. 76? i77S} 

4. Parjlieittii«t T. tftifon of ludia^ A. 956 S.C. 36. 

5. Slolfi of StUar V. GiypikUhitrc^ A. I960 S. C. 66& 
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In an Allahabud* casUp where a per^n who was a ^tanuntrer 

from birtli was appointed to a pennanent post on probation and hia 
probationorj period whs ejctcnded tixna tune lo time St years tlurlnj^ 
which Le wa^ medicallj eixamlded twice and foimd titp wh& bob- 

setjiicntly d^schorgecl an the jttouiicl ol stamiuerin^^ it was held th^t 
the dischoTEe was Invalid owinE to non-compiumee with Art. (ZJ, 
'Rcdiictisn m 

I. Reduettou in rank inearts the dtEradation in rank or Gtatns 

of the oiEcetp^ directed by way o£ penalty^ It thus involves two 

elejuctiTs^^fa) a redHCtion in the physical sense; &ueh degrada- 
don or demolion must be by n'ay o| pKoaltv- 

l^eduetion iij rank Ln Uie takes place where 

tlie GorertitnenE sm-ant is reduced to a lower post"' or to a lower pav- 
scaJe.^'^" Even reducETOo to a lower stage tti the same pay scale 
(ordered by way oi pecatlyl would Lnvoh^c a xednction in rari,** for 
the officer loses liis rank or seniority^* in the gradation lisE of tits 
sabsianLivc rotik.'^ Bven the stoppage o£ future chatices of proMo^ 
don may CGnstitutc reduirhiQii in rank^^* Bui withholding of incre¬ 

ment^ of pay does uoE con-slitate reduction in lauk inasmneJi as it 
\a a separate CBtegory of punishment under r. 4& o£ the Civil Borvices 
(CLossmeationp Control and Appeal) Rules (oee p. ante), 

ib) x\s regards the pemt uaficrf of the r(^ucEion the Supreme 
Conrl^^ has applied the test of 'riEht to the r^ink* in question^ in the 
same manner ftS the 'right to the post* test has been applied in die 
case of dismissBl or removal. Reauction itt rank takes place anly 
w'hen a pemm is redneed from his subetnntive rank.’* Thus^ 

(1) Wliere a Government servant liaa a rfghl to a particular rant, 
the ven' reduction from thut rank will be deemed to be by way of 
penalty and Art. 311 (2) will be attractedpi witliout more. 'FbuJy,^ 

An ofEcex who holds a permanent post in a snbstantive capacity p 
Emnnot be trauaf^rred to a lower postp without complving with 
311 

(W) On the Ollier handp w'here a Goi'emmcnt scirant ha^ no title 
to a particular rank^ under the contrtict of his employment or condi¬ 
tions of service*—there wall ordinarily be no reduction in rank within 
tlie meaning of Art. 3L1 (3}.^' 

But Art, 311 £2) will be altracicd even in such cases if tlie reduc¬ 
tion visit-Hi the Government servant whh penal consequencesj such a.^ 
loSA nf .■Misniority in hU jiubjlauln'C rank; stoppage or pOSlpouemcnt of 
his future clianoos of promotion."^ Where n cose qf this comes 

before Ihe Court, the Court has to see from the order p^sed whether 
It affects the seniority of the Government servant In his fiubstanlive 
rank nr the chances of his future promotion.'* 


6. Stiite of U. P, V. KamHl A. IS^ AIL S44. 

7. V. PivisiOFKTl 89 C.L-.J. 241 ; Jtuli Rrin:artnu 

V. State o/ IF. B.. (t9£2) 56 CSVJS. 492. 

S. VichQrav Slate of P., A. 1952 Nag. 28^; faUndra v. R. 
GupU. ri953) £8 CAV.N. I2S (02). 

9. Rablndra v. Manager, E. Ry.. fl955) 59 C.\V^^^ 359 f8fi5). 

14), Union of Ittdia w Far^hotam^ A. 1956 Punj, 207, affirmed by 
ParsholuiPi V. Crniffii India, A. 1958 SG 30, 

11. Akhn V. State Of U. P., A. 1960 All, 193 (I5S^ 

12 . Cf, navitapanf v. Stale of Orlita, A. ] 9 ^ Okwi 

13. Ava Ram V. Gotremmejif of Puri fab, A. N.G.C. 4999 

14. UariToeU v. Uttar Frade^h Covt., A. mi S.C- 259. 

ISl F. R. 15. 

16. Stat e of Ptntjab v. 5l^ fekbunj, A. 1957 Punj, ] 91. 

17. Dka/ddharf v, tbuoM of !»dm, A. 1958 Cal, 546 


/ 
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. 1 . ^'..*1 ’* held Lbal it was the intention of 

Ulc authonh' or tile induct of tht Goi-cntHieot i>ervaul coocemeJ 
wUitti mtxnrt«d iltc operalitm of Art, J|| Bnt the Soprome Court 

decisions refeiTod to obote wiahUsltcd that it the fatal come- 
^nrncci of the order tYhirh is inaierial and ihor thLs question aiiw^ 
ODJy whinv the tot emnitiit servimi had au bubsiontive richi to the 
rank or post from which lie has beeti redneed. 

X follow, therefore, that there ia uo teductiiin in rant in 

Ihc iclIfiwiQg : 


(0 \\T^icre ci^rtaui poits Wtfre albtleil to tlse Petilianm under n 
mii4pp[t:htn^iQn QTid tht PetiUtmtrsK Imd no ri^.ht to rttiujiiii in ;hcis« 
poatifH IQF wJHilt q£ llie noquiiiite qisaliacalionF^, and m thci' were 

rcvtrtL'ii to tti-eiT ori^ginnl lower po&ta^** 


ffJ) When au oStcer loses his smioriiv oMinv to tlif rei'ision of 
the semqrtty rulw;'- Or betaase a mote senior officer is transferred t.. 
the cadre frolu elsew Leie, m the nsual coarseor owirifr to interem- 
tion cjt ret»rg^dLll]^tiun of ^ 


A pefSM who had attained a henejit iu the tvae of seaioriiv bv 
relamtion or eontrarention of rales ami who has been deprived of'that 
beueEt by a snbaeqncnt fancelhition of such relaKotion canaot claim as of 
ngUt any particalur rank ia liit substantive «idre or seek to enforce such 
nghL" 


ffffj Wllere tlie vac.mcy dots not arise, t.g., where tile Petittimer 
hud been promoted to 3 selection post, superseding a aenior officer 
whose case IS subsequently reviewed aiul the Petitioner lias to revert 
to Ills onginnt because the senior Is fnuacl fit for promotion, nncin 

rfrfnnfinlcmtions* ^ 


\iv} Wien Ule services af utlieer Sire lent bv uuc DeburLmenl 
to another, ok & temptfrary or to a tenipanirv po^t atid ^le bor¬ 
row itig anlhonty that the officer Conccmkl is kuiUt ot jnis- 

L^nduci which cniu for the Jwn 4 lUy of dhmLssjiE or removal' tht^ bar- 
row-in^ nuthonty may revert tile officer to iht lending anthoriti,- under 
Tfiffiom lie held hift p^rmnnent snhstarnive post, wicJioai vmmlviua 
witti ,\rl 31J (2} lor the purposes of ^tuch rcvii.ioii.“ ^ 


(t^) “WTiere llie Petitioner wras allowed to cross ihe cfficieucv bar 
and to drtiw' the next increment by the order of a superior officer' who 
had no antliority, under the Rnlos, to make such order, a prowr order 
by tlic coinpeteiiE aulliodty^ withholding the incremeut nntSl the rtti- 
tiojier qualifies at tlae prescribed test, dots Hat attract Art, 311 [21 

fvl) Where an advert oiilry ia made in his cliatnctor roll nccord- 
ing to Rutqs governing his conditions of service." 


ivii) \Vlim upon the mtegration of an [ndmn State, ^rupisflfcinjir 
appointments were made, pending a reorganisation of ihc services 
and, thereaflci", the empioj-ces ate appointed Ui neW" posts under the 


{1^1 5€ C.W.N, S46; ChajiriaA 


IS. AnUitendn %\ Kai/nsJi, 

CorirfTlor, A. l^ All, &28. 

19, Detoiaftayam v. SiaU Madrm, A. g59 Hath I; Kamaiamma 
w of A- IfifiO SIvt. 2S5, 

2ft. Jaihiiim V. 53 CAVvN. 128 (JJ2). 

JiTajourl V. S'fatr of A. 1960 Ker, 21l 


2E. 

22 , 

23. 

24. 

25. 


AamUrl v, A'Eafr of AiTAWk A. 1960 Ker, 231, 
iThatiJiati v. Coffer E^r of Ccufraj a. 1055 All S28 

/litlFrdro V, t'Piiofi of Indja, (1S57) fil C.W.N. 8 i>? Wt uVn 
ilffllhur V, Cfjalf£r/cr, (I9^> C-W.N. 8l2x 

7uuifon I'. Jiidfl, Cammr..^ A. Illft7 Raj. 23D. 
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S4:l]<;iiijc of reorganisation, witli coaditaonii of service not inforior to 
those of the posts h?ld by them la the Indian StatCr* 

3. ^Redaetiun in mnk* applioFi to the case of a G<ivcmmeiJt ter- 
ViitiL k expected (o remain in service Biter the reduction. Ii 

carmcit apply in the case of reduction of 

ftevrrtEon from afEnatiii^ appoiqtn^ellt. 

tA\Tiei:e a person is up|K>inted to ti higher purst in nn offtcfalmK 
capacity, he does nai ac^juire any Segal right to hold that post for anv 
puiod n-hatsoever and, accordingly, there za no ‘reduction in rant* 
within the meaning of Art, 311 (2S, if ho is tnerelv reverted to hU 
sabstantivc poat,^ even though the moUv^ for such reversion lie Hiis- 
condnett inefficicficy or the like/ 

IfhittmtioH, 

The Petitjoner^ who wtjs ofl^diiting in a Class 11 post, was re^-erted to 
nia sul^lanlive poai in Class III on the gruund of certain tlmrtcomings 
hut with reniark that the reversion would Hot he a hor to liis being 
mnsidered again for protnotiQn, fJrid, it did constitute a Vednetion 
in rank* so as to attract Aft, 311 fZh' 

2. The above decision af the Supreme Court^ 

the view taken by some High Courts' that even in the case of rm 
nfiiciatinj: appoint Enent to o higher post, if the reversion to the loner 
snbstantivc post IS ordered afs a penally for some niiscuuductj' it 
amounts to n reduction hi rai»k since it would stand iiL the w'av of 
the G^ivcrnment servant in securing hl^ pronroHuu in the normal 
course/ 

^"The real test for determining whether tlie reduction in such 
is or ia iiol by way of pnni^hnient is to find onlv if the order for 
the reduction also visits the sen'Ufit with anv pena] conseouences/"' 
(See p, 573, anfa). ^ ' 

3, At! ord^r of reversion from un officiating post tiiuv altroqt 4irt. 
311 (Zli otilv if the order ‘Sisibi the servant with anv J^rwai coPisr- 
qu^nceg^^ other than the reversion, Crj,,— 

[a) stopping* or postponing his future cluinee^ of promotion ^" 

(b) afieoting his seuioriiy in the substantive runk j' 

(£> forfeiting his pny or allo-watites'- ' or increment** alreadv 
earned," 


1, Am^r Sin^h v. Slait of A. S.C. 22S {2J2). 

2, xViirariiJjharhdr v. Siait cf Mv^Ore, A_ 1960 S,C. 247 (Zsll. 

3, Par^hotam Dhingm v. Union of A, im& S-C- 30 r 

■(I'SSS^ S.e.R,., SOl 

4, bmzshyarn Siaif of A. Mad. 33. 

4a, M S^tankiir u. Sioi^ of U, P,, A. 1953 Alh 741. 

5, Bailiff!' v. Govt, of A. 1954 Pepsn 93. 

0, kobin^ra V. f;ffncra| Afajiiflg^r, Sfl C-\V,K. S38 

jalhtdra v. Union of India, (1937) Ol C.W.N. 31* {325). 

7, ThSa view found favour witlj Botse J, (in the minoritvi in 
P4jfjlic»fam V. Uniofz of indio^ A. S.C, 33, but he waa overruled 

by the mujority [PrObodft v. IJ. P, f., A. 1960 Cuh 306 (309). 

S. v% C. C. AupdL. A. 1060 Col. 309. 

9. €tmoH of India \\ Jr£wan Ram, .4, 1953 S.C. 90$, 

SO. GtiTdfp v\ State of Pimfab, A. I960 Punj. 136, 
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RcTcrtwn f^ik). t^Hporvy appobitmiept to p«iL 

L It 16 mivr settled by the Supreme Coujt decisieu in Pijr.-rJEfl^uPFr 
V. V^tian tlial when ii per^n k appelated to u tcppjjjflrflry 

post, witliout fixed Cerm^ b* acquires no right lO hold that post, aniti 
and ttiiliJ liis semee in the tcmpcrory post ripens into a quasi-pernia- 
neni semce. In such a ntse^ the Supreme Cunrt holda, it h an im¬ 
plied term of his employ meat in the teni^tor^' pcist (e%'^en though tJie 
Appqintiiient mtiy have been cm u substantive and; uot ofbciattng ho^is) 
that it is terminabie by the Gov'ertiment at nny liiuci on reasonahlc 
notice. Re version froin such temporary' post to the Government ter- 
vant^s ^nb&toutive post does not, accordinglyj fnlipia facie constitute 
redncLipu of rank. Hence, there is no Questian of application of Art. 
All i;^) when sneh reversion takes place, t.g.^ 

(u |i On account of the abolition of the teniporary post 
(b] Where promotion to the higher post had been douc under it 
wrang application of the Rules and a fresh selection on a rcgnLar basis 
was ordered by the Governiueni;” 

[r> Wliere the ofiicer is shnply reverted to hb snbstanlive post 
without iniposiPg any additional penalty^ even thongb such recersien 
is ordered on the ground of unsatisfactory work or mi-sconducU^'*" 
The view of the Orissa High Court tliai wbr-rc a Government 
senant is appointed to a temporary post in capacity^ the 

Ooii'cmmtnt &crvMat lias a right to bold that post so long as tlia't post 
uontiunes, so pint lie may be rcvertiKl btfoTC that to his original post 
only in compliance with An, 311 (3)^ is not supported by the Snprenae 
Court deeisioU.'' 

2. On the other hand, it IS not correct to say (os the Jhinjab'* 
High Court hud held) that there cautiol lie u scape for applicatian nf 
Arc All [2) (or '^ruiductinii iii rank'll in any case of reversion from a 
temporary post in terms of the contract at employmcnL According 
to the Supreme Court, -even in the case of appointment to a temporary 
post, the ie^t of i^caul fopifeguencrr is the ejetermming factor. 

If, instead of simply ret^erting the Government serv'nnt from llis 
temporary post lo his substantive post, CJovemment intends to peualise 
the Government sen'iint few some mi.^ouduet nr the tike by way nf 
forfelturr of tlie benefits earned by him by service in that post^ or 
to afreet bim in itLs future dioaces in bLs suhstaiitive post it will 
couiritate 'reduction in rank^ and .\rt^ All {2} will be attracted^” 

It Would be similarly penal tt the oflicer is reverted not to his 
substantive post but to a post in a rank lower tlian tlie substantive 
post or the order entails penal consequences other than llmse flowing 
out of the reversioa,^^ exclusion from the list' for promo¬ 

tion Sl rcniark of censure in the Confidential Roll for miscoiidnct."* 
It irill be, liowcverj far the Go^’erntntnt siervant tqs establish that 
the leversion has been attended with penal consequence-^ and if he 
fails to establish thatg tipe rcvtrv^inn wi]| not be invalid for non- 
compJtunce with Art. All. 

11, PorjholfdPii 0/ /ndfo, .\. issa S.C, 

12, ^ra/auAndaii v, o/ A- S95A Pal, 35A fl55), 

13, G. Jv, Jflniia V. Cofhiciflr, A. mi All. 152. 

14, Jai Shonkcr v. Sme o/ 17. P., 1958 All, 741 fF.B.I. 

15, KasliEnulh v+ A. 1952 Orissa 4ft2, 

le, J^allapE Lul V Ufiimj of fudiu, A. 19^5 Punj. 229 

17. jui Almtikar v. StalB of t'. P.. A. 1958 AU. 741 i74€\ F.B, 

S3. vv tTpri^n o/ /Kdki, A. 1&S& Cal. S4S (5501. 

19, Bhatabtndra v. J. f. LOmirtr,, A. 19^ Cab 559 

20 , narliffcli V. Utiflr Psude^fe Govt., ( 1 :^ 41 ) L 
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inquiry^ 

1. Suspension permsttg fl^partmcnlal itiquiry^^ h sdoicLhing tempes- 

fary nntJ does not invol^T ptmishmeiitr*^ It a temporary deprivA^ 

Hon o£ the officer's raoedons or the right to discharge tits ditties but 
does not iiitiomit to uny lowering domi or rednetiou of fais rank or 
slnltis/^-* Htnee, no opportunity' to sisow cause under Art. 311 (2) 
neeetsaiy before nmlang an order of buspensioti of tliis nature.^-’ 

3- it ha?- been held “ that a. power to so impend peading inqnJry 
h an implied term in evety contract of service- 

3. A person who Jias been sn&pciided pendtng inquiry does not 
ocaf^ to he 3 Govemuient servant,''^ He is only prevented from dis¬ 
charging the daties of hts office for tlse tituc t^ing.^ 

(Bj i^cudinyf arrest or rrfipjindf procecdfitg, 

3; 'ni:c_ ^nles of some De^Httments also autliortse Buspensinn 
pending criminaL pioceedingH against a f^ceninieat servant^ as mon 
as nn accttsatinjn or investiga^n connected with hi.s position as 
meut servant is tnadn or he is arrestei'' No opportunity to shov^^ cathNi^ 
13 iitces>^y for sncii saspensioii.^ 

2 . Tlic appropriate au^mSty may or may not initiate departmental 
proceedings after the tenninatioii of t|ie criminal proceeding ceases to 
be operative as soon ns tlic crimiiml praceeditig tcrminate.% one way or 
ihe othw.“ If departmental procecdiTigs are started^ a fresh order oi 
suspension, peiiidiiig tJiat enquiry, is to be itiudc.' 

3. Whcrcj, however, the Appellate Court seta aaide the conviction 

on the ground of proper sanction and a fre^ih Hanction was obtainefi aitil 
the trial continued, it VOi held tliat the criininal prqceedirig had not 
term>inalcd and the initial order cunlinned till the di^po^I oE the fresh 
proceeding." Again, if departmenLal proceedings are started pending 
the criminal proceeding,, tlie order of suspension does not terminate 
automatically an acquittal [ri the criminal hut continues till the 

departmental proceedings are completed. 


21. Cf, Om Prakaih v. SiaU Qf LK P., 2 S.C-R. 3&I 

23, StadH Prasad v. Dt, Board, A. 1^ AH, 6Sl (6»3). 

23^ Datidaparii y. Slate df Wssa, A. 1953 Orii»Mi 3^. 

24. Prem /flbarilaf v. State of AT. JJ., M.B. 49, 

35- TbimiPia v. Slate of -4. />,, A. .1,1*. 35. 

E. h'eMbffi'cjfarijr^if v. State of Afffdrox, A, t&M Mad- 5S7; Gm^deva 
V Stale of Bihari A. 1955 Pah 131. 

2, V. Stale of .4*ldlirfl, A. 195? S.C- 246 

3, S^^icre, however, u GorVemEnent servonc's conditions of ^'-rvice 
are embodlKl in an express contract or the Rulif:& relating to fiurfj 
service, it in dehatahic if anything outside such eoutracL Of Rulcf can 
be imported into his cmrlTtions of serrire, 

4, Narendru v, A/fWkJHi, A, iqse Mad. 95* 

IJaitdaparii v, Of Orissa, 1953 Orissa .=129, 

6 . ir.gr, under tteg, |7 of the Posts and Telegraphs Afajinal, VoT, 
n tcf. Htomnta \\ Sen. Gupta^ (1953) 3G CAV.N. El7d] J r. \[ {a) of the 
C.C-B. and State Ry, BsHlhlishmeiit Code [rf, Perhn v- 

SiiT'di., A. 1953 Cal. 45]; r* 9.1A, C>rifisa ScTvice Code* Vo]. I [cF. 
v. Slate of Orissa^ .A, 1^7 Orissa 5i i'54)]. 

7, f;(?pafifri^hrra V. State of M, P., A- :952 Nag* 179; Kali 
Prasantta v. Slatt: of TT'. fJ., (1952) 56 C.W,N. idi. 

&, ATardyaiy v. Slate of drissa, A. 1957 Oristsa 31 (55\^ 
p, Grvi^dif 1;rj.fAHa v, .State of Mr A. 1952 Nag. 179. 

10 , /agdfsrt V, State of LL F., A. 1957 All. 436 f4t3S]* 

37 
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I^Cj As a :£ 

Smspension may also be awarded as a subsUiiilive ptmij^liTuciiE 
tinder the CiriS Serriee Regulaiionj^^^ Govemnaejit not entitled to 
iitfiitt sn^pen^iem sui such subsianlive puaishtuetiL widiont atfonline the 
pffieer a rea.'^emable oppoituDily of allowing tansc/^ 

FoHtiQEi of a GoTcmmcnt v^rrant under au«pezuiea paading uiquiry^. 

L A Govemmeitt servant who lias been spspended pending 
deiJiirtiuentat enquiry' or judicial pfoceedin^ does not cease to hold his 
oflace; he only ceases to cxeiciise the jKiweis and discharge the datic^ 
of his olEce for the time being. Ui^ potverSp fnnetionap salnnts and 
other prtvilegra remain m abcyanc^e bat lie. does not cease to he bcand 
by his abhgalioHS as a t^k^verament servant. He eoDtinccs to be isnbjcct 
to the same discipline and subject to tbe same anthonti^. It Is some¬ 
th itig less than tcrinlnatlon o£ service. Hence, dndng the period of 
.Hiis|Knsion, the Government servant cannot seek improvements else¬ 
where nor can the Government cmplDv anoUier person in his placff,^* 

2. Oil the other hand^ since the performance of the contract remains 
in abeyance, tlse employee Cannot enforce the terms of the originjil 
extract Qiid claim hts snSary or contrnctn.'il wages, as of right. He is 
only entitled to 'snbsistcncff oUowance' as provided by the Rnics or 
condition^ of service,*^ 

3. Hven ivhere the Payment of Wagea Act^ 1936 applies to any 
c1as{} of Got'cmnicut servants^ an employee belonging to th:Lt class 
cannot, during ^uspeusioa,, claim full wages, or complain to the 
Authority- under thaL Act that his wages have been ^dedneted^ since 
there lia^ been no dcdKctfon of his wages. He is not entitled to wages 
dnritlg die period of snspenfiion^ according to the conditions of service* 
bnt is entitled only to get snbfiistcnce airownnce.'*'’* 

An order of iiupcniion dtlnnot bo made with retro ft pfretivi^ effect. 

1. The Iwisic idea underlying the word Suspend- is that a per^n 
while holding an o^ce and perform lug its functions or holding a 
position or prlvslcgcK -dioukl Iw Lnlcrrupted hi doing so and debarred 
for the time being frnni furllier function in the nfficc or holding the 
position or privilege. There can be no meaning in snspemling a man 
from working during n period when the peri^ is pop-t And he has 
already worked or suspcaditig r man from ocenpying n position or 
fmlding a privilege in the past when lie has already occupied or held it. 
An order of suspension con be made to operate only as respects the 
period which commences from the date of the order and lies after 

lUuslmiiQtt. 

R. 5 an Sec, IV of App. 3 to the Fnndamcnial Rules ^ Vol, H and 
r, 17 of the P. & T. Manual provide — servELnt of Gm^ninient agaiuit 
whom H crhninhl charge . . , is_ pending shonld also l>e placed under 
BUSpensian by the issue of speciSc orders to thi.s clfect during periods 
when he Is not ivtually detained in custody or imprisoned. . . . . H 


U. A!^ under f. 49 fv) of the Civil Services tClaBsiEcatioii, Control 
and Appeal ^ Rnlcf- 

12 . G(*p^^krfsh^ui V. Statf F.. A. 1952 Xog. 170 [ Kull 

PyaLSflMiFM V. of lt\ h, . H952)i C.W.N, 492. 

1A[ />£tfsi5pio| Snp^L y- Mukund. .1. 1957 Pat. 130 ti32] F,B. 

14. Tlifldijr ^T^fumfahf V. Ftniandes, [19561 58 Bom. 1, R ^1 

15, Hcmanio v. S. Afuitker/fi, (Jte3) ^ C.W.N, I 

16 , hTarnvati v. Slate of A. ISe? Orissa 51 , 

17. Md V. Tlftf StoU, .A. S953 M.F, 44. 
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li-as BTrestcd on Certila muilna] iiud placed under gnspcnsion. 

He was uUioaately discliatged ou. but liL& snspeiuiGii order wu 

uuL revoked. On ]6-]^lj kc le-siitiiiiiDn^d bv^ tbe Presidency 

on tbe same ctargesi and thi: ckse w^as transfeired tn a 
Special Judge. In April 1052, the High Court quashed tJie proceedings 
belorc the Spcciat Juoge but directsl a retrial accordtng to miv. Hiere- 
ttfter, on 2W-5^ two orders were Issued : by tlse (irst order H was 
re-instated to oince with tficct from 13-10-^ and by the isedond order 
he Wiia placed under isuspensson with effect froni pending in- 

vestigatioii into his ccndnct. On apphCBtion. under Art. 22ff of the 
Conatituiion, the Court is^^ued a Idandamus directiTig cancellation of 
the order o£ KuspenBion in so far as It rdutcd to the period between 
lff-1-51 and ibotll inclusive).*' 

2. Wliile setting aside an order of disinusal, an authority caRiPt7l 
riisLkc an order ol suspension with retroapective effect.''" 

d. It would follow, accordingly p that when an order of sitspensUat 
LB subsequently found to be invalid because it vcbs made by a 

person having no .authority to make itjj^ and u valid order is mude^ the 
Ppittioncr must lie held to have been in service between the date of 
the previous invalid order and the suhseqeunt vaJid order and is entitled 
to hia salary during ihij intervening period.^ 

Effect of tevmin&tsaii of the pnpeeeduigA wp^n th<^ order of 
rion mndo |fc r"dtn^ enquiry. 

L It is c-vulent that an order of suspenswst pending an enquiry 
against the civil serr'^ant, is not a anbstantive penalty'* but is in the 
nature of an interlocutory order which ceases to exist after the pro¬ 
ceedings terminate by an order of aequlttalp dismissal or renioi'al.^" 
order of dismiBsal replaced the order of suspensiou wind! tlien 
ceased to The rcsnJt is the same whether the termination 

of service is ordered us a result of the departmento] proceedings or 
Otherwise,** for^ in either case^ the relationship □£ master and seri'unt 
ceases.*^ 

Zr It foliow's, ibernforcg chat il ilie order of dismissal is 6ubse- 
quenily set aside or deelnriri illegal, that would not revive tiie order 
of suspension which liad ceased to crist os soon as the proceedingfi 
had tentiinatcd by tlie making of the order of dlsniissal.^* Conse¬ 
quently p tlic civil servant is cntitled to recover arreutR of full Balarj^ 
aince the date of the wrongful dismissal as if hfl were on “ ' 

3. .As, to the effect of ier[iiiual.ion of cdminul proceedings where 
Q GoT'emtuent servant had been suEpended becauRc of the criminal 
proceeding against hinip sec p. ST?, ante. 

0cdwctwa of wage« durinf lutpenilaa and Payment of Wagoi AeL 

The ConditJcinji of service of an employeG of a railway authority 
with regard tn his suspension and with regard to the Wage^ to which 
Ik* iE entitled during the period of snEpenaion arc regulated by the 
rules framed under sec, 2\\ of the Government of Indi.i Act, 1935 
(or Art. 309 of the Ccnstilution}. Ttie Paytnciit of Wngea Act hai 
no applicntion wilh regard to thr-se ODuditions-^ and it not open to 


IS. Wemunfa v. .V. Mukhfrfee, [IffSJl 5S CAV.K, 3 (71. 

1^. V. Gflfcnipu^wf V. Tabarukff, A. l&54]i All. 151. 

20. Baldev v- Gopl. of A. Ifi54 Pepsu 93 

V. Sfitle of U, P.. (1^1 Z S.C.R. 391 ; A, 1955 .S.C. 600. 

LiiJtaian v. Stoie of M. P„ A. 1959 :h1.P. 294 1295). 

22, U. P. Govt. V. Tatwratel^, A. 1955 AIL lei Prfl/a/fa v. 

L C. Polica, A. Cal. 1 (S). 
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an empkivce ttt srlftlm an dtuuntat as Ijcuig illegally by tlia 

rtillway nuthority wlieti ihnt deductjon is legal and permif^sibSc under 
!5Tieh rales.^ 

'‘RfruO'iL&ble O'ppflrttin.ity to iliow CHiiue^i. 

I, It 15 now that the person cbargwl ho^ ordluBrily 

the light to reasonable opportunity of showing eaose ' before 

the wler of dismissal, ele,^ U pMsed. There arc two sta£e& in a 
nrooeedmg nnder the present Article : the hrsl being when the charge* 
are enqaired into ctnd at this stage, Ihe person rcqnkcd to ineet the 
charges shonld be given a rcasonahlt opporttmitv to enter into his 
defence; and the second stage ia when after the enqniriug anthoiiiy 
has come to its conctuskra on the charges nod there ansei ihc question 
of the proper pmushment to be awarded, h notice has then again 
to be gS'cii to show cause against the pmntshmeot proposed^^^^ 

= 2 Aa ohoerved bv the Sopmme Conrt in Kh^an Cihand'i: fojc,* 
*reJi™able opportunity^ in Art. 31J {2) implies opporttniily- m three 
respects — 

m To deny the guilt ahegccl and to establish iiiiiDcence. 

To defendK by examining the Government; fM:rvQiit himself and 
his witnesses and crisa-examming the witnesses prodnccd against him. 

(tfO To maJee repTesentetlon as to why the punisliment proposed, 
after the inqniry is over, ahould not be inflicted. 

In short, this danse rennirtii that the civil sen'mit in oneslloii h 
entitled to have an opportunity tn show cause at tn'O (al once 

iit the cnqnirv singe, against the charges levelled ngninst hitiG 
[h\ PgaiJi, after he is found gnilly and merit is prcn-Lsionally 

proposed,—ageinst the punishment so proposed upon the finding.“ 

This does not mean that when the opportunity to show cause 
against the proposed panishmcni is offered to the delinquent officer^ 
nlt^r n proper iisqnir\- mode into tlie charges, the delinquent officer 
can ask fur a repetition of the innniiy' stage** or a scoond opportunity 
to meet the charges,* AsBQiuing mat a proper inquiry has been nmde 
betorc the aoi'iac tn sbnw cause flgninsi Uie punishment proposed is 
Fwrveck the only Tight of the delinquent officer fit iIub stihseqnnit stage 
is to represent aguLnst the pnnisliment proposed as the result of the 
findings of the nnd the grounds upon wliidi the punishment 

is proposed-=* He is therefore, entitled to sshow' not only ihqt the 
punishment proposed is uot wftirunted bj’ the fitKling.-i but abo that the 
decision is not warraiUed hv tbe facts on tbe record/ or, in other words ^ 
at the second stage, he is entitled to conleiid—fa) that be has not been 
guitiv of any misconduct to merit any punishment at all; <h) that the 
wirticrular punishment pmpwacd I* much more drastic and severe than 
he deserves.^ 

4 In some cases, the view had beeti taken that Ln exceptional 
Ciicuinstancc'., it wtjuld not be necessar?' to give notices at two rtage^. 


23. Nafar^ictn v. FcrJiuiuJei, ^IW6i 5fl Eom. 35^1. 

34 ' High v. Lafh Ar P.C. ]2|, alfmning, 

^ 0?';o3iPi T. StaU of T. C,. A. ia55 s.c. m. 

1. Khtm Chamt v. Umon of Mfa. A. t93S S.C, 30(1. OOSS) S.C-R. 
10 ^ [IttftG). 

Z. Ahindra v, fiiltoh A. Cab S43. 

3. >£fatr 0 } Eifmbay v. A. 1^ Bam. 3ll. 
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Far exii tuple, if there was a chM^fe Iht tiropcsed ptmislimeiit 

was 3 puDi^hnient and ilae civil servant had the a±npleat cppcn- 

iniiitji' at tht enquiry !>fcage to nsect the whole case, a secqnil oppoT' 
luuity may not Ijt necessary/’* In inich cases, it was licld that a com¬ 
bined notice calling upon iht Govenmicnt servaDt to show caose agalqat 
the cliturge IS weir a^ against the proposed punishment of dismissal in 
case the charige ostablLsIicd, was goodr 

Tills view' no toHfer lio/dj jjood in view of the observations of the 
Supreme Court in KUcm Oatn^l v_ L^iiow o/ ^iidfa./ to the effect that 
no cjnestion of showing ciinse against th* punishment proposed tan 
arise until the charge Is established find that nnlil then the competent 
authoritv mdst nmintain an open mind with regard to the ofiicer con¬ 
cerned. "it is only after the iuc^niry is oveTp and the competeiit authorit>% 
after applving bi^ mind to the gi^vlty or otherwose of the charges and 
the evidence on the record, ptovislonallv proposes to award a pnmsh^ 
ment, that the G<n'eninient servant can be called upon to represent 
wb 3 ' the proposed punish tnent should not be indicleth 

WHut ‘veaBonable- upportunlly' iispliei^ 

1. Subject to ihe Proviso to CL (2) ^ the Courts have innsdlction 
to determine whether fcasonabie oppcrtunhy has been given in any 
case/ 

2. Tile Court Ims to enquire whether reasonable opporimuty 

been offered to tiie civd j^ervani at both the stages the ini^ry 

stage when the charges against liim were enquired into and the nnal 
stage when lie w'as to show^ cause against the puuishmeiit provisiouidly 
proposed against him/' " 

3. Heucc^ uu order of dlsniissalj removaJ or reduction would con¬ 
tra vtjiie Art* Jd ( 2)1 1 if— 

{a] At the inqnirv stage, the delinquent officer is not given "reafion- 
able opportunity' to defend litmiclf^ aud to establish his innocence/ ■ 

(b) After the inquiry,-—if a further opporlunity to £liow cause 
against the pnnl&bnient proposed is not given ^ 

{£) A combined notice U served upon the delinquent officer, embody¬ 
ing the charges as well os the punishment proposed*^ 

Wf /he iii^iiFfy ytaje.—-keasduable opportunity' at this istage 
requires that 

[a) the anthcnity must (f) frame speciffc charges with the allega-^ 
tious on whiiji they are bused/ (jft iulimate ihose fdmtges to 
the Gavcrunient servant conccrtied/ (Hq give him an opportutiUy to 
answer those E:harges; give hiiti an opporEunity to defend hmifieLB 
against those diorges by cjoss-esuiuiuLug wituesscE produced against 
him and by cvamsniug himiielf or any other witnesses in support of 
hi* deience/ {V\ after cansidenng his atihwers take hs decision t 


4> /thlhicira V, filr GiiptUr llSu4S SB C,\V_N. 12S llilf 
■S. /vutaiio/h V. of .iymppi, Ar 1 ^ ITI. 

6. Kftim Clwud Vr Union of Jttditi, A. 195S S.C- •300 : (I93S) S.C.R. 
ti3SB. 

7, iSicrrttfry cf Si^tc v. Lalt, A. F.C, -J7 (57), 

B, f/uizuiu Cikuwd V, crpiion of Indio^ (l^^l' I S.CrA- 316 (J5/) : A- 

S.C. 

9. tHgh COPrtfPiP^i. V, LalL A. 1946 F-C- l3l. 

10, TtTfbhuu^utMiih T. l/nfou of /tidfu, A. IP53 Nag- 13S. 

I L Fhiijiuappi V. SupdL of FoUcc, A. 1B54 Asaoiu 18 {321. 
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fit) the rules of Mtnral idslioc shqald Ijt observed in catuiusr to the 
finding against the ^ 

Tlma^ there ifi iio ^mpliance with the raie^ 

(I) Where thfr itiqniTy is not directed against the olJcged ml^on- 
dtict of the GoFemmcDt servant in qneadon but ia a gefleral invcffti- 
^atiqn to find opt who is responsible for an Becidept or the like, w’ith- 
out anj^ charge against any particular person, end the penalty is pro- 
pO€ea on the basis of such inveatigatioii. “ 

(fJ) If a pcisoii 1*8 not appHBFd of the charge upon which it is 
proposed to lake action, he is not ia a pwitou to <l«fend himself and 
, show ^usc ugainst the proposed action.On the tatne principle, the 
proce^ing£ arc vitiutcd if the piuiiihing or appellate unt^ritv mates 
a confusion and finds the Petitioner guilty of the violation of n DeiHin- 
mental Rule for which lie Was aci er eharKcdr” 

(Iff) If snffident partiplars of the miscomlnct with whidi he is 
charged are not gweti, *■** 

jusli^thn^*"'*^ Court*' has sotiimadsed the principles of natnml 

Siting it broadly and without intendiug it to he ejthanstive it 
may be observed that rules of natural justice feqnire that a partv 
shonh hove the oppnrtnnity of addneing all relevant evidence on which 
he rehea, tliat the endeuce of the opponent sliould be taken in his 
proseuee, and that he should be giroit the opportunitv of 
e.iaiTimiiig the witness ejcamined by that party, and that nt> luaterials 
shmtld be rehed on agaiasi him without his being given an oppoitnuitv 
eC exp].uniiig tbeni. 

Hence, the nates oF natnrt&l justice are violated— 

la) Wlicre the inquiry is CDufidcntial and is held parU qr 
the witnesses arc examined in the ab^^enee of accused officer even 
though he IS iubsequeritb offered an opporlunity to eros^xamme 
tvoine of them; or he it denied the ngHl to call tnatcnal^ defener 
mtnessea,"-^ or to produce doeiiments which were essential for the 
defenep, or to cross-exaimne the prosecution witnesses or he in not 
given sufficient tmie to answer the erhargts/ or the Inquiring \nthoritv 
acts upon documents not disclosed to the aeoiised officer* 

lb) Witre the inqEring officer has a personal bios against the perion 


12. SlaU of U. f»„ V. -V(wh. (19S31 S.C.R, 505 (fifflls 

13. /t>*n V, .Stale of 7*. C.. A. I3S5 S.C. 160. 

14. r7nf0rt o/ fndiu V. VermQ, A. 1557 S C 

15. Amatendu v. D. T, S., fl%0) S,C, [C-A. 29\ 

!!!■. Krtmar \\ Sijste of TF, B., A. 1555 Cal. 183 i!^S7L 

20r Arfjlfttfi Gofal T, Dfreefor of Tdegroplts, (3956) 60 C W 

21. v% Genera/ J^/onajcer \ Jlnj io 

22. Niranpn v. SUtU. A_ 1060 AIL ^ {JJll; ^ialt ot U P 

SaUg pflfFi, A, 1960 All. 543. / r. 

23. Amivff V. Director, (1955^ C.W.N. 932. 

34. If, however, a preliminary confidential enquiry is held for the 
purptjse of determining wbetlier departmental prooe^ing^ ^bonld be 
dra^^ up or not^ the delinquent Govemnienl stl^nint hsi no right tn 
partici|H]te ihcrein [L^ipcr v. tnip^cfot-GfnrraJ, a, 1957 Alt 7671 

25. ftnFrApinb v. of Orf$sa, A. 1957 Orissa 70 17^' 

3. Bfmai V, .Waif OHsso^ A. Ifte? JJMi (Jgsj, 

Fupi/ahj V. aovi. of Andhra, A. 1958 A.P. 34o 

3. Ln/ta Prasad V. fnjj^cffor-Gewrfaf^ A. 1954 Atl 41A^ 

4, Jasera„t V, NJule of jV. P.. A, I9S5 Nag. 160 (l«f. 
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The above requiieineiits inajr be cojisidered separately_ 

(ifl) The delinquent o&etr ^s-hould liave ihc opportunity of defending^ 
himsetf and of addudn^ all relevant evidence on which he rtlie 5 + 

Thi^ rtgEit denied vvliere lie not allowed lo call defeucc- 
w'ttneftses.*^ 

The Enquiry Officer may refuse to call o U'iiueaB whose evidence 
is to the charffcs, but he lins Ho ritjht lo refttse to call a 

witiie&a asked for br the delinqnetit officer merely on the j^ronnd that 
the witness i^ n hitih official or that the witness hteing Ziimself a dla- 
im£sed official, his evidence ^'onld be unreliable/ 

Although the Enqttiry Officer has no power to compel the attendance 
oi wntnesRcs cited by the delinquent officefj. by isii^uing HuinmonB or the 
like, nor the legal ohligation lo da so, where such witnesses are tb-e 
employees of tlie Department and within the control of the Deport- 
mpist, an effort ttsust be made to assist the delinqiieut bv c^rtendiug 
ail possible help for the production o£ such witnesses/ 

(b) detiiiqucnt should he given a reasonable opportnnjty of 

cross-examining the wilnesse^i who ore exainioEd for the pfosecutigftt 
for the departmental inquiry*- * and shoaM be supplied copies of the 
statcmcTits of sucli witnesses, for tilt purpose o£ eiiablitig liim lo maku 
an effective cross c?5atninat30d.“-“ 

ic\ For the same reason^ them is a contraveutiun of Art. 311 \2\ 
where cither ihe inqtLirmg officer^* ot the authority making the utri- 
mutc order** give* tvidcncc in the proceeding to establish the gnitt 
of the person charged; or the inquiry is held by a person against whom 
the person charged made allegations and w'lio is, acoordingly, 
interested in taking aciion against tlie latter, nt r\nx owt/* 

Where tlierc is an allegation against a superior officer he shonld 
not hold the inquiry^ himself nor dittet it to be held by an officer w'hi> 
is suboriJinate to him/* 

Similarly, there is a violation of Tiaturthl justice where the Itiqnir- 
ing officer acts upon evidence taken by some otlier person;** or the 
inquiry is held by a person who has ulfcadv prejudged the person 
charged/* 

On ilie other hand— 

'l4.ea5onable opportunity to show canse^ docs not necessarily 
include any riglil to personal hearing, or any right to be asked whether 
perBonal hearing is desired/'* If^ howei'er, on receipt of the notice 
of inquity’^ the delinquent officer makes a request for personal Ziearjngt 


5. Ldiita prnjfld v. frar^ector-Ceflera!^ A, I9M All. 433. 

S. /flgifam V. SkUt u/ M. F., A, 1^ Nag. ISO fJl53). 

7. Ramchandra v. D. /. G., A. 1^7 M.P. 126. 

3. Krisfma. v. Direct&r of T^Ugraphi, (l?l^ 60 CAV.N* 682 

9. Khem Chand y. o/ fudiu. A, 1953 S.C. 300. 

IP, 5lhjrTUBfidMd V, .‘Jufdf.p A. I9©0 MF. 173. 

11. RunnrJmridtii v, D, f. G., .A. tft57 MF. 126. 

12. James v. Collf€k>r, A. 3959 Orissa 152 a^). 

13- State ^yf U. F. v, A. 1058 P;.C, 3G |P/J, 

[4. .^fiiruprunduil v. 5lale cf E*, B., fISSol 5S C.W.N. 794 (799h 
IB. S. A'ao V. State of Hvderabad, A, 1957 Audhm 414 <4if7i t 
Joii Parfhad V. Siipdi. 0/ Po/fcc/A. 19,53 Pnnj. 327, 

le. trimadftarv v. Unti>n o/ India, A. 1056 Col. 662 
17, .Ifimfya V. Birkshi, ,A. 19^3 Cnl. 470. 

13. Narsyana v, af F, A, 1PP3 636 (6^7), 

t&. Bafilinab V, State u/ Orfjja, A, 1959 Oris^H 70 (73). 

I8a. Cf- F. N- V. CalUet&r p/ Cujlomj* A, 1957 SC 643^ 

Uniait 0/ fHdfu v. Fcymn* A, 19^ S.C. 332. 
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tliiii ^liontd be ^ujpliiid with.-" At any tatc, whert the notice iistlf 
states that a ihe oSjeer wonted a perisHmol hearing it would be allowed, 
a b^b^icqntnt denial of jperscmal licorLcL^ when i^aght by the I^Utioaer 
jmg&l amuont to a denial ol reasanabfc oppcjitnnily withia the nseaa- 
ing of Art. 1 f2) for, it is reasonable to expect that on accoatit *d 
the sCEtement in tlie notice the petidoner trained his mTiltea explana- 
tiGE or represcfttatioD m snch a way that it would lennire expLa^taon 
ljy hijn j^rsQually btlore the authority/" 

(ff; Ordin^ly, there )b ao right to be rtpresented or assisted bv 
o lawyer, ijj departmentaJ snqtfirit*.“ Bet in panicatu cijewnstancs 
the ™l« of natural jnstice itmy require that ihe person tbnrged 
Shunld liavc professional lielp if he so desins. where ilic tnbjcct- 

Djatter is technical (as where tlie person diargeij challenges the opi- 
nKm of a medical bex^) or where he has a substantial allejrqtion of 
hifts against tbe inquiring officer.“■'* 

f'fh Tlie right to examine witnesses does not imph- that the tvit- 
ncsscs most be cxnnimed according to the procedure' laid down in 
Hvidence Act. Hence, an ioqoiry is not Tiriuled by the mere fact 
U«l the mtnesaes called by the accnsed officer were ejtoiained bv the 
(ri.jUtry Officer and that the accnsed was ntil allowed to pnt questioas 
to tilrtii by wav of exftJninatio3i-£ft-chjcf,'‘ 

(!>J similnrlv, cmee the oppottnuitj- to tress-esuniine the Govtrn- 
Iiiciit wiintBses IS gfi'm, ttic requirement of Art. 3il is snlisfied 
end the (.kiverttmcni servant cannot insist that be would postpoiii 
11 crosj'CXttiniiiEticin till all the- wjtiitssts were- c^xEininod wliityh would 
nectE^itotc iho uElltug of the Oovrrtimcnt witness a nninber of 

tsnujji.: 


|B] After ifcc a further opportmiity tft show tuiisc 

aguniAt thfi puili^hmeiiL proposed miu^t 

1. Thi^ rtquirtii that the coiupetent □dtharSty^ after the innuiry 
over, and after applying his mipd id the gravEiy or Otherwli of 

the cliETgi&fi proved agnanrt the Covenittient servant, tratativelv pro- 
to infljci one of the three putsighuients specified in cl of 
Acl, 311, communicAles the same to tlie Government HervEiat and EKeji 
luni a reo^iiable Liinc^ and opportunity to make lib repief^entatiou 
why the proposed ptitiishtncnt should not be tnBicied on him/ 

2, Hciice, the EDtlioriry requiring the Govemmeut sen^nt to 
<di0W cause shooM conimujiicate id him not only ia] the panishment 
l^poaed bnE piso rfc) the rrarojjj {ax coming to that ccnadusSon * * 
including the findings on the charges held proved, indicaifng 4e 
immsfinient proposed OH each of snefi cliarges ' WherL the puniE^hine 
antiTontT different from the enquiring ofFiter, the notice niti^i state 
ivith what findtngih of the enquiring officer the punishing unthoritv 

or dtsagree;^ and why/ 


20- ^fI^rayap|dtf^ v^ BiMrd o/ lleitnue, a, £956 f)ri&&a 219 
2E, /^digiir V. Bi^ard of kevenne. A, 1956 Orissa lOJ U6S\ 

22. Laxmi Narain v, Puri, A. 1954 Cal. 335: Feeraju'tfwv v 

o/ .VarfrD.t, A. ms Mad. 379i J ^ 

23. Vrrma v. T'crnca, A. T95S All. 533 

24. K, V. St^tf 0 / Hydrm^d, A. t9s^ Andhra 414 i4£S'\ 

25. CTirfon c/ fitdla v. I’^uraia, a, 1057 S.C. SS2. ' 

1' ^ - A, 1957 ATI. 43^ HJ/k 

2. fflgh CofHjfirs, V. fj/f, A. f94S P.C. I21. 

3. ^hf!ai Oniff^f V. [fiifEJii of India, A. 1958 S.C 30o 

4. ff^te iif Andhra V, Ramayya, A. 1057 Andhra 370 [jyir 

5. rnmai iStialc af Orissa. A. 3!M.7 Oriftso JSi ffflsj 

t t957 Andhra m \m^ 

7. K^mchandra v. D. f. A. 1057 M.P, T36 |133>, * 
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Bpt where the inquiry was by a Tribimal consitltiitc^ under the 
Bulea and the Gm'triiment,. i^uinf^ the noticci. referred to the 

report d tiie Tribuim]^ held> that it showed that Governmejit had 
a£:fetfd with the hndiuj^s of the Tribunal," and that tlie pntiibhizLent 
proposed in the rtpart is the pnnhhment prt>iKwed to be inflicted by 
tlie competent authurityr* 

3. Where the action proposed 15 bawd OH the report of au inquiry 
officer, □ copv tliereof should be supplied to the delinquent officer 
(see p. 5S7p 

4. At tJie second skage^ the delinqnent Government servant is 
entitled to conteud— 

(a) That the inquiry at which the findings were airived at was 
vitiated by a brearh of the principles of natural justice.* 

(b) That the flndings are not supported by the evEdence in the 
piocei^ngs**-*"'^' or that the evideucc ag:aingt hEm U not worthy of 
credence"* or tiiot he is not gnflty of any misconduct to meric any 
pumshnicnt ai all.^^ 

(Cj That Uie pnnisbuieut proposed could not be properly awarded 
On the findings orrived that is to say* tlic charges proved do 

not require the particular pmin^lLtuent prnpq^cd to be awarded.^" 

It follotvSp ihererore, that where the notice Eo show cause rc the 
second stage spetiiicnlly states tliat the Petitioner w'tmld be heard 
with regard to the quantum of puuishmenc^ reasonable oppor- 
tunitv in compliance with Art. 3E1 (2) has not been given to the 
PetEtLoner and the order of dismissal or removal nmst h<s Mt aside.“ 

Sv Keasonable opportunity ut this stage requires that ilie person 
should be ashed to show CDmsc against the punLi^hnieni that has been 
provisionally detertnined upcti the finding at the inquiry stage.'* This 
proi-lsiott has betn clarified by the Supreme Court’and the fal¬ 
lowing propn^itiOFi^ rpay he gathered from the ohservaiions of the 
Supreme Ccuirt j 

(a) Where im adtninisttntlve trlbutud which inquired into the 
charges recouimeuded Ihul the services of the delinquent officer be 
tlispen^d witJi and u notice is served upon him by the Govern ment, 
with a copy of the re port of the tribune] ^ and direct tug him to show 
Cause why "the pmpoSred pniiishment'* stionld uot be inflicted upon 
him, it cannot be urgetL that the notice waa rOt ill Conformity with 
Art. dll (^> because it did not mention llie Spsdfic penalty of 'removal 
from jserv'icc\ l^ecauiie in tlie contest of the copy of the "report ficrred 
upon hinip it '’Icwr to him that It was the pcuplty of removal lh?d 
way being proposed.^* 

(If) It IS not necessary ss was supposed in some cases^" that 
only one imiiishtnent should he mtutioned in ihe notice. 'Hie n.Etim 
Would not be vague merely because nJ Z the three penal ties reJerT'ed 


g, Pitnhda V. GcKvr, of Andhra, A. 195S .A.P, 2AQ 

9. State O/ Orfjra v, G^'^icdaddJ, fl^) S.C- [C.A. 413/5a]. 

ID. State af Andhm v, katitny^'a, A. ISS7 Andhra 370 072^ 

11. Jaj^dtiHpwad V. Afnle. A. i0u7 M.B. IS (17), 

12. Khtmchand v. VntQn o/ fii^iu. A. I!l53 S.C. 30& (-W). 

13. Jallndra v. Union of ffldlU; (IfisST) fl| C.W.N. SIS (53S1 

14. Ht/rh Commrs. v. Lail, A. P,C. 121 |fi^, 

15. Sfat^ of P. V. fjtidh' Saran. A, Ifl58 Af.P. 3^ [3301. 

Ifi, StaU o/ Orlr^a v. Govind Doj^ {!S5S) S.C. 

17. Chdtt^ v. Uflten of Indta^ A. lOM &,C. 536. 

1$. Cf. JalindTn v. Guplo, (1953 C.W.N. 12S; Lakhin^tay^n v. 


Purf, A. !&M Cal- 335, 
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competent for the antluirity to award a iesur pnnishment.'*-** 
On the ocher hand,— 



IS of such a ctiaracler a$ to lead to the inlefentc that the nulhohtv 
did not apply tts muad^' to the qaeslion of punishment to be impose;] 
on the CoverniDeiit scnant, c.g., where the notice called upon the 
(Avei^enc to show cause why ''disci plinarc action, such as lednc- 
tion m rant, withholdm^ of iDcrcments etc." should not be tateu 
agumat hun;** or where, inslntad of specifying two penalties in tlie 
alternative, one penalty is specified in one pm of the notice and 
onoihcr penally is specified m anolJicr part of the iiotice ^ 

Jli] Wlicre ilie pnnishnieiit prnposed in the notice is of a lesser 
ritv s'- “ punishment canuot he imposed by the autho- 

Tltns, if the notice ashs the civil servant to show caosc why he 
shall not ^ 'removed', the punishiucnt of ‘dtsmissal’ cannot he 
awarded withont offering fnrtlier opportnnitv to show cause against 
the penalty of dismissal,” but if the nolice asfced the civil ceri'ant 
to show cause why he should tioi be 'distnissed'. tiie punishmeqt of 
removal may be awarded without any further formality. But on a 
notice to show caosc against ‘dismissal’ or 'removal' ihe penalty of 
'reduction in rank' caimot be awarded, (or the penalty is difieren't in 
nature and the pica of the civil servant mav be somew'hat different in 


the two cB&ea, 


{fiO But thett \& nothing to bar tht issne of a notion mo" 

posing n graver ponihlimcnt At uny tmit befoTe lh^5 final order ii 
passed" 

7. It fiiis fnrth^ been held* tlsat if ihe punishing anthonty hi 
dfUnnlnht^ the iiuAHtmn e/ pAnhhment, takes into eon^idei^tion 
Honic material of which Lhe Govemmetit ^nont Tins not dven Any 
notice, £.gr, hi5 seriricc rctord^ there wowM be a contrnveniiqn of 
Alt. SU fZ), nnleia the GoTernitltnt sen^^nt himself asta for n con* 
si'deTatioti of hiii serHce record.^ 

Ohli^mtion to viippLy copy of ene|inry Officer. 

T- h copy of the findings of the enquiritig officer'-" or an adequate 
Bummary thereof must, therefore, be supplied to llie person coticmed 


19r C^nd V, o/ fnrffflH A. ISaS S.C. S36 

30. r?fl™iiririrJ v, AJcfljawry, a. lass Orissa A3. 

^1. Slal^ of V. Das, (10581 ft.C, fC A SOS.'^I 

22. Lakshm( XaravAn v. Psirf* A, 1954 Cal* 335. • J- 

23, piiiidrff V, J?/ GuptA, 13953) £» CAV*N. 128. 

24, Dayanidhi v, .IfoliaJify, A. Orissa 33, 

25. f'ro^adq ffoo V, D, TS^, A ItKO A.P* ^18. 

L aapotraa V. The Siatc, A. 1954 Xog* 90; tiameJtAffdrA v D J 

A* 1057 M.P, I2fi Kamf^i^AT State o/ Orinn \ 

Orissa 09 [tOZ) ; .Vflji/Fmde.tU'Or v. /JiflhJ, A. ™ J ' 

2. DaM V, Bose, (1958) 62 C.W.N. 531. ' 

3. A single Jpdge of the Allahabad High Court iMaqbui v, 
Jawadj. A, 1959 All. 624] has held tSiot a previotifi ofieince being knowti 
to the delmqueni officer, no notiee of ft need be given if St is ijiken 
into con^^ideratfon solelv for awarding the puni^biaent 

4. laltndra e, J?. il&sai 58 Q.WJS^ 128 ffJ2K 

3. w Staft o/ D^SSCt, A. I9?7 Orisj^T TB-I fYSSl 



Art- 311(2)] SHORTEE CONSTITUTION INDIA 


SS7 


when It is propostd to pnnkh him om ihc of the etiquirvp 

or an the contained m aisy report /" 

BrnadJy ^pe^ikiiig^ the rule^ of ualnral jiL&tice icqutre that tlic 
per^bs difvdiarged must be apprised of iill the statement or reports 
upon whicl^ the order of discharge 15 based/ and whidi mdiente the 
grounda on i^'hith the order of removal was reconiniejidedr* 

2. fiot— 

{a) Ulierc the action proposed is HsJt hdstd on a report the 
omission to snpply n copy thereof to the delinquent will not viliate 
the pfoceedings. *■ He cannot (Complain if copy of a prelititinar^^ report 
winch as not eahen into iioiisideratinn at the depcLrimemat inquirv i& 
not supplied to him/^ 

(t) Wlierc the copy of the report supplied to the delinquent is 
«£p| CKUnptctc^ it IS to be detemiined wheUser he haa taeen prejudiced 
by the absence of the omitted portion^* for the purpose of hein^ infor¬ 
med of tlsc grounds upon which actioii is proposed 10 be taken against 
hiiPr” 

(c) Tliere no right to a disclosure of cou£deuLtai or secrcL 
documents, sneh as chose of the Anti-Corruption Department; it is 
bulnoient coinpliance with llie principles of natural justice if the sabs- 
tunce of such reports is coinmniiicatcd to the delinquent 

Enqiiirr under the Fubtic SerrantJt (faquiri«p) Act, 1350 . 

1. This Act makes a statutory proviaion for making '^inquiries 
into the beliaviour of public serynnts who are nof rcnHn'uh^^ /ropu 
appoinimetjfr -irlfhoul the of G&venumni^^ It ts, howei?er, 

not ohligalory on the part o( the Government lo proceed under tills 
Act when Government proposes to mfce action against a public sen'uut 
of the afore&aid cTaaSp for iniabchGTionr, This is 0 mere enabling pro¬ 
vision and xt is left to the option of Goveriunent whether the inquiry 
ahculd he held under this special procedure or under the erdtnory 
procedure.” The scope of the proceeding under this Act is only to 
mate a fact-finding inquiry' in order to enable Govemment to dcter- 
mme provisionally thi! punishment that should be imposed! Upon the 


6. Smr Kumar v, ^State of fl'. H.. A. 1955 Cal. m fJSff). 

7. The observalioufi in jWflnhir v. A. 1^57 All, 274 to the 

effect that the petitioner ha.s no right to challenge the findings of 
rhe Enquiry Officer and that tliere is no obligation to furnish to ihc 
delinquent officer a copy of the report of the Court of Itiquiry' if he 
is informed of the hem of charge w'hich has been found proved agaa-nst 
liim cirCj il is Aubuiitted, not sound. The decision in ihe case may^ 
however, Tw* supjmted on the ground that when the delinqncnt uc- 
luatly showed cause in answer to the second notice^ he made no 
grievance of the fad ili-ftl he could not show or make a proper re¬ 
presentation against the .iction propo?etl, wnlltoHt □ ropy of th« report 
of die Court of Inquiry or Enquiring QFlicer. AATicre h» Tatsed no 
sneh object ton at ihe proper stage, he cannot ]x heard on this point 
(■fir tht= first tifne hv the Court, [A^iirffct v. P. T. N,, A, 1957 Pal. 676 

5. v, ShU of ^ikar, A. t955 A72, 

9^ V. Sl&te of If. P.r Ift59 AIL -17. 

10. INrtdru V. GHot, (l^l 59 C.W N. 5^5 (J-ftSl : 1955 Cal. ?43. 

M. AVsflrpnunaild v. Supdt.. A, I9&n M.P. |7fi, 

12, Lutshmf fJarayan v, Puri, A. 1&54 Cal. 335 f33S), 

33 . PuiiU V, State H Bihar, A. 1957 Put 357 (m). 

It. v, 0 / fwdJa, A. 1054 S.C, 375, 
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[inblvc icrrqiilT pTior tQ gii’in^ him rcasDimble opporluDily o£ 
caiis«> Ls ts tequwd by Art, i tH) of the CouAtitption. 

2. Tilt CauiuiEssbtitrii iippolDtcd thiii Act do uot cojistitatv 

Q ju<licial trihoDiiJ, tboagh they some of the imppinga of ^ 

CcMirt, The of the Couimisaloners dpoii tacL of ibe cbiir^ts 

iue uicre expression of opinioti hqiI do no! ipartakc of the imiorc ol o 
^jndicial pronoiijacenieiit, and Govtfnmetit Lh free to taic any Action it 
iikes nfson the rcpoit, A proceeding DDder thi^ Act dotft not, loT ttie 
same reasons, ctjn&tiinie a 'prqsccntmn and punkshin-ciit' ftpf Hit 
purposes of Art. ^ (2J of the Constitution^^ 3 tor does it dispense with 
the requirements of Art. 311 (2)^ m already jjoiiited out. 

How the Te3qioremitii.i of ArL 311 (2) la utulied. 

1. Once the opportunity to show caniie M slv^n^ tlie cunstitntiouiil 
rcquireinetit is satisfied,^* 

2. If tlie officer does not avail of the cip^rtimity to show cause^*"*' 
hni throws himself DU llie tnercy^**"*^ of his depart roetital heads f»r 
tenders nnt^ualjdcd apologyor r^ignation, he is not entitled to 
mlief cm tli groHJid that hk services have been tenuhiated to contra¬ 
vention of Art. 31] <2}x 

3. Ifj at the enquiry stage^ the officer is giveii an cjpportttnat)^ to 

adduce eyidciiice and cros^^xamhie witnesses hut he then docs ncR 
avail Idm^Ef of that, |ic caittlnt, at a later stoge of the proceedings 
complain tJiat there wns ne compliance with Art, The 

position is the iiisne where the officer is given an opportuuity of being 
heard in per^ii but lie gc«« on unreasonably insi^tiitg apon hii demand 
for tepresent^^ion by a lawyer and does not appear in person when 
that demand is rejected. Itv sneb easee^ the Hnqulrjng Officer is 
entitled to proceetl fjt p^rlc" Simitar Is the case where the officer 
goes oo nnfeasonnbly applying for time and does not s]iow cau^e niter 
a frii'oloufi applkafbii for time h rejected.** 

Ent where a prelisninary inqniry' under r. S5 of the Civil Services 
(Ctass 3 hciition+ Control aud .Appeal) Knies is held before n deparuncntol 
inqniry under .Art. 3l 1 the fact that tbe delua^nent ofEner f^jed 
to give his defence does not debar him from defending himself at the 
inquiry under Art, 3M (2},.^* 

4. If he has been given a reastriiable opporlnnity of defending 

bins self at the iiiquiry stage* he cannot, at the second stage claim thuf 
adrolher iipportnnity shoidd lie giv:;n to him to exnminc or cross- 
exjLtnlne witness w to reopen the ” 

Henren ifK nt the inquiry stAgCp the officer did not ask for tlic copy 
of ^ Police report nor complain that he was unable to meet the charges 
without the copy^ he cunnot, at the second singe, contend that he 
ratmot show cause ngain-^t the actiiui pfoponedi for want uf the copy of 
the Ttporln ^^' 


15. /^^hlr| V, Slatt of r. C.F A, LU55 SX- JCd, 

16. Pt^airnuji V. A'fale of Af- A, IQ^ Kag, dSl. 

n. V. SiaU of OHssa^ A. I960 Orlsba 2sQ {2^ 

|H, ,VirarMuddr#i V StoU, A. 1952 H P. 43 
|9, Rol V, tJtiioii of ffldfd, ,A, 1953 Punj:, 137 

30. 4fegftrajf v. Ru/aJtl ha pi , A. l^tW Kflj. 2&, 

3U ^foh^dfO v. stntc Of if. f*.. A, 1953 H.P. 125. 

Rarfpa Rso v, Piracior, A. 1957 Orissa 31. 

23. LuksFiinl JVuravan v- Puri, A. 1954 Cal. 335 1337). 

24. Dintarao v. S^ait of P-, A. 195» Bom, 2U. 

35. K^par Sftlgh \r. UTfiion of bldfu^ A. iSlNi Ptmj, 58 E&ll, 

tr /ajFUTkTo V. Sial£ of A. 1957 Andbm 197. 

2. /gilndra v. of Fpsdhi, 61 C.W.N, 815 (829). 
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3 Wlicti an order of dismissal is cliallengEd as Iwiag in tonirt- 
ventiqn of Art. 311 (2), whnt the Court has to see is whether the Govern¬ 
ment serrtnl WB* afforded a reastmable oppt^wnty of sjaowiog cansc 
dKaiust the action proposed to be taken against liun and it is hum. 
terial whether Government adopted one particolar procen^ or the 
other in making that order.* A proceeding under tlie PnWic 
(Enquiries) Act. IB50, for instance, is nothing bm a means to lielp the 
Government to conic to a definite conctnsinn.' . 

fi If the order complained of i» based on a proceeding which 
satisfies the reoeirenicnti of Art- 3U (2). the Fetilwner pnuot com- 
Piain if the Coremmcnt had made an earlier confiJentuil inquiry m 
order to dclennine wliether format proceedings shonid be dra^ up 
against him. If. however, the report of ifial confidential inqniry 
^ught to be used in the proceediug. the Pettiionir mnsl he given tun 
oplK^unity of meeting the anegations coniaiiicd therciu. 

Effect of non-compllaaec with Art. 311 (2}. 

1. Both CIs- (1) and 12) of Art. 311 are mmida^ j Thej co^tUnte 

express provisions of the Constitution winch qualify t^l, HI of Art. 3 IP. 
Htncc dismissal hy an aiatliorilv thim the ppponUmg anthatityj, 

and dismissal without giving re'asomibe opportunity of showing eniwe. 
are eqnallv ™id and inoperaiive. and therefore, actionahle. 

2. Where there is n faiitire to Art. 311 (2) nl loe 

onidniil fttagfi. tlie order of pnniiitimcnt beemoes null nod void and 
titiUiing dotie by ihe appetkte attiboiHty «yi cuLrt: the jUcgdddy. 

Remedies for rioLalion of Art+ 311. 

1 Acc^rdiuff to tlie Soprenic Ccitut decision wi 
in case of a wroofffnl termination of son ice in coTUmvennon of ’ilw 
«„^tutfcJmll requifemenis in el. (1) m nf An. 311. 

Govenuneut servani is catulcd to relief m a t.^rt "f 
otlier nersem, under the ordinary law. inasinnrti as the tl«t^ ot 
■aen-ice nt nlea-snrt' has beta subjected to coniUitulwn^ Imiitations m 
India. Sneh relief most be regulated bj‘ the Code of Civtl Proccdi^ 
It follows, tliercfore, lltat when a ^vernment ^ant b^s been di^ 
missed ill contravention of either cl. (1) cL of -Vritclc 3M, he 
would be eniitlea to bring a suit against the Oorvemmcni for Uic 

foltowit^ d^lamlion that the order of dismissal wns void and i^P"*' 
ti%e add that the plaid tiff remained a member of the scrvtcc ni Ibe date 

of intjlilTitLCiit of the snit. - l j f ni hi-i 

(fi) A decTM for cirreara nf pay &ince the order of diattii^^sal up 

Ui tlic date oi mBtituttosi of tho so it. ^ ^ . 

m A decree for damEercs for premature ermmation of liis service 
in contrevention of constitntioiial provisioiia Ifrce p. SSL- pMih. 

2. A stilt wnnld also Ho where the Ere termiiiatMl m con- 

triLVCittiutl of the can! met of cmploymcill,^ 

DiKlKrmlien that the flf diimirnJ waa void. 

1 Under tile ordlmirv law of spmfic relief contaitusl in t2 of 
tliQ Specific Relief AcU l^. any per^cm whose legtil character or rtfiht 


3. ICafriir stn^h V. U»iofi o/ India, A. lEW Punj SS. 

A Pert tflfflrflFPrflFii V, 0/ indid, f10341 S.C.R, 5 ISfi 

5v 7’rfhhHn'£in v. 0 / Bihar, A. Pat. 116. , r .- 

6. Stale Pf Bl^mr V. Abdiii Ma}M. (I9i54) SO.R. 786; tfnion of India 

y T'utTFsa, IS3i S.C. ^ 

7 ft/ijicfniHi V. SnpdL of PiylUe. A. Assnm 18. 

S, Sath Chandra v, 0/ fwdfa, iSi 9 S 3 j S.C.R. 65 ^ 
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raeilt? H ““1 1?'^^“ (iachtdias tlis Govem- 

^ bnns a sujt lor dtebralorj- relief, in wnipliance 
with that aCrtltut, Htnct, ivlien the icrvkts of a ci%'il sen-ant Iiavc 

^ a»*=-titntioiml proVision, 

^ Obtain u from the aviX court that— 

tbc QtdCT purponmff to dkmi&s the Plaintia ivm %-pkJ atid in- 

I’liiuuifi remained a tnembtr of the scr^ke ni 
the date of tnslitntioti of tais scr^tue oi 

2- Hut tlie relief under s. 43 uf the Speeific Relief Art bejnE ili>. 

' 'i wiiiMt obtain such declirutiait as nbove whera^ 

^t the d^r^ oMn thn^ti if superubDiintitm 

LUe date of aaz.titatioii of his s.uit for Uw decloTation/- or 

( j where m vwvr of the plaintiff's age or sca:te of hcaJtli na 
pnqMse w'onhl ^ served by tesioring him to olficeJ^ ^ 

3, The pen^ of limilalion for the JeclarAtorv- relitf in fi 

muJer Alt. JSD ot the LimiUitLoii Ack^* «4ict b >eat^ 

Effectm of the- -deehintian, 

cannot directly order Teinstatement. it uannot he 
«yecled that the t^vcminent w-ottld act in a capridnus nmuTier in 
utter disrcfjMd _for the prnowinctmeat of the Court that die disniiVsul 

the public sen-uqt tnunc be to 

«tn“1c' he*^^r^n^^''""“'''' done and to 


Recovery of *mmr* of p*j. 

it Mtow*' Sitprcnie Court in AbJul case, 

1 A suit lies lor recovery of urreari of pav<* '* anti other 

ullow.toces to Whicli lie .a leguUy eutitled, |>y n th^ernnieqt servant 
tor the Mfiod lie was m office and until liis serviee is funrrftbv 

terminated,'' tos;eil:icr -w-ith such sums us are dtte to him under the 
Rules of such Prov-ident Fund/' 

2. Where the Ccvttilllient has paid him at a rule Jutver tllUu ntmt 
wus due to him oecording to the terms uf hk upppoiniment, he cm 
recover tJicr Iwiltinco by anil, with inltrest or dumjigcs 

As resirda ‘deuni^^s oHotcunce'. however, though u Gov-emiiient 

aen-ant <^n bring a legal action for the recovery of dtamess alloir- 
^ce which fiu* already accrued," be cannot bring anv proctedint 

for enforcing Lis righi to get deameus allowamse at anv panieulaT raft 
presenbed by the Serv ice Roles, the reason being Hint' deameas allow^ 

- - - CDHtpossumate W ex gratia aiiowvmce and Uiat the Govern- 

mt iiMM jfo tf^al Hght t& the tiMgw'anw.’* 


nnce a 
KtnX servan 


9. High C(>wifMrJ, v. LalJ, A. JEHS r\Cr 121. 
to, t'f. Fakir V. CkakravarlK (1034] Sft CAV.N, 3aa 
II. ^iatigSiih^ri v. Secy, of Sletic^ A. ]&37 p.C 27 
32. Vs 17. P. Govt., A- I05S6 AIL IH \U5) { Abiiul v Scev 

O/ ,Slafc, A. I&W Oudh .ws- ' ' 

13. Cf- Cm Prokash v, U. F., LL.Rv (l&5i2) 2 All, BQ7 

14. c^f ffilictj' V, .^Mtdl iTTq/fd, HOSS^ 1 S.C.R. 786 
Is. State of 3 J. P. V. AfiJJidAft’qJ', A, 1934 S.c 493 

16. Jagdlsh V. V. P. A. 1956 All. IJ5 fi/?). 

17. Om PrakanH v. State of LL P,, 600 

38. Joge^h V. t^niqw fl/ frid(j, A. !9S4 ,4?iain i7 

3&. famijii v, Unton of fudfla, A. l^i.^ Cat. 45 (in 
20. EL P, Gc^^L Tobarok^ A. 195fl AH. I51 

2t. 5fkiic oj M. P. V. (954 fl.C, 403 " Vt&^) ^CC 
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3- Tile liiiiitsiipn far a siiit for recovery of Eirreani af pay of a 
Govenmient Servant H lliree year* imm iht time when tlic salary ffiVl 
du^K under AjX. 102 dE the Limiuiiiuu Act, The r&stilL k that the 
piaiEtih wouid be eaLitJed to recor^r all arrear;^ of pay which fe]i dpe 
to Itim withir; a, period of three years before tastitwtion of tha Bnit/^ 

4. The Proviso to s. ^2 of iha Spccilic ReHel Act says that im 
Oonrt shall make a dcciaratioa under that b^ctiooi where tlie pLaialill^ 
belitR able to seek tiutlier relief tJjan a mere deciaralioa o^ title, ouiiis 
10 do so, HeiiCe^ :ia It ha^ been now held by the Supreme Court iliat 
ia case of wroug^al di^mistial the aggrieved civil sep^aut is cn^tkd 
tp rectn^er (tneuTi of pav si:ice the date of such di^miSiial by ordinarj' 
aciion against the Oo^wiiuentp the pluintlff who brings a declaraiory^ 
suit under 3 . 42 of the Specific Relief Act must ueccsianly clairn 
recoveiy nf arrears cl pay so far as it has not already bccoinc barred 
by linntation/^ For any claim of arrears snbicqaeiit to the institntioLi 
of tlte suit for decLtretion ap to the date when a valid order of diss- 
mi^al is cvufitoally itLodc^ ptaintiff may briug a separate sukr^ 

3 . Though a decinration that a Governinent servnni’s disimssal 
was ilSegal cannot obtaiTied on his death by his legal Teprcs^mlativeSp 
where a sail WAS duly insiiinted by the Government servant for a decla¬ 
ration and recovery of arrears of pay, etc. and he died during the 
pendency of the proceedings^ hk legal representativc^i are entitled to 
a decree for the Grrcara up to the date of the plaintltt^s death upon 
tbc htidiug tliflt the di5im.is3a! wck3 void.'* 

Whether dunAgci un be had for wrengFul dtimiHruL 

1, The □bservations of the Supreme Court in Mafid's lasc^ 

Co lite effect that in Indian the clicory tliat sendee is held at the pJeasums 
of tlie Government ia snbject to statutory^ or coustitulional reciuirc- 
rttenEs and tliat ill casc of violation of these requirements— 

"the Grovcriiment servants arc cnttlled to rebef like any Hhcr 
PcrSi>n under ibe ordinary law*' . . , . 

&uggc%t the conclusion that in case of a dtsintssal m conttnvculioii 
«F the proviaintts ot Art. 311 (2Jip the aggrieved C^ernnicnt ^rvont 
would be entitled to recover damage^ for uvongrul dismissal as u 
private empiovee would have been cniiilcd/ 

2 . The nicaaure of damageSp ordiimrilyi would be salary for sndi 
pericMl as would reasonably be sufijcUiit to enable the employee to 
secure an alternatiie employment.'^ 

Whether remody uudee Art. 22€ H*r for wrongful dirmiuiiJ iu com 
traTeritio& of Art. 311 {2), 

1, C^rrioreiH.—^ince the kkrision of the Supreme Court iu J&hn 
\% SinU. u/ T, C/ it may be token as settled that Art, 311 (2) requires 
a heattJig which conforms to the printiplts of naturnl Justice and 
acootdiugly, iCTti^yrari lias fiir quotshing the order passed in a depart¬ 
mental inquiry which violates the priuciplea- of natural Justice or 
denies 'reasonable opportunity*. Not only have the High Courts" eater- 


22. f'aiijJ, Pr^v. v. Ta/'achaud, .A, 1!M7 F.C. 23, 

23. This point ilocs not appear to have been considered in 

V, JSiEaEe a/ F., Af-F. 47. 

24. Cf. Surai A^arain v, .VAT-F-P - {1^2) F.C,R. 113, 

25. Cf. fOj^diih V. C^ P. A. IHSfl All. IN i^T). 

1. Stait of Bihar v\ dbdui Majid, jiteS} 1 S.C.R. 78S. 

2 See also Hrahmb/iaEf v. .^(alir of Fouii^uy, A. 19^ Bom. 351; 
ffanarasi v, E/, F. A, Ift59 All, 393, 

3. Frabhuial v. i>t Bd., A. 1938 AH. 276, 

4 Satyendra v Adtnitdsirator, «1958) 63 C.W.N. 250 (252). 

5. V. Slak of T. C., A. 1^ S,C, 160. 
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tainG4 Applicatbus niulttr Art. 236 for Krtwrarf for vblciUoTi of 
Art. 31 1 {2)p but the Sepreme Court*'*" lias dispus<^ of appe^l^ fmm 
stidi piTjctcdingSp without questioning' the rcuiiutaiiiatiilitj^ of tJee 
applications, 

Ccr^btdrf has also been gtonted whore an appellate outUoTity 
fnbanc^il the putii^^liment awarded by tlje competent anthoritv, having 
HO jurisdicLxen] imder the mlcs to enhance ihe punishment/'^ 

It, ."^furirfdFMa^.— {I) ^t 1 lildam\^s is not is^ae^] m compel reinsLale- 
vient to a post which b held at plesisnre^ Itoiu this, It hiLs been htlil 
that iPia/id'apiiHi is not available in case of wrongfii] disniissal in viola- 
tiun of Art. 31L {2)/^ so as to compel tlie Gtwerumeut to reinstate the 
Pclitiontr. 

S. But prutPidunjHj ein be issued ill cases of dismissal in cotHni' 
v-ention of cl, [l\ or (2j of .Art. 311, in the negAtive fortndirecting llie 
Rifspondeiit 'not to give e0cct to ilie order of disiuissaJ- ^ ^ 

Afaprdarriuj liAS^ howeverj been more freely issued agam^t orders 
ocher than of dismissal. e.g-n to quaah an order oE snspensiem made in 
con tea ve nt bn of the SLatutorx' rules relating to susi^ensian"* or made 
by an uuthoHiy wlio was not competent under the law to issue sttph 
order;*" to direct the proper Anihontv to deal with a departmental 
appeal when it had been disposed oi by an oSicer who was not com- 
petcut to deal with it, uTider the Rules/^ 

III. FrohibUiun. —A ^lin^le Judge of the BombiLy High Court*" hits 
also issued A writ of Frohibitim against a departmental mquiry whicli 
was initiated by an unautlicrised person. 

Scope of inqnliry ui m proecediBB for certiormru 

1. The only question that the Court may detentiinc in an applica- 
linn utitler Art. 226 against an order of iUegal dismissal or TedurtsoTi 
in rant is wliether the protisiotis of Art. 311 have been complied with. 
It tmnnoi go into the merits of the dodings et the departmental inquiry 
and discuss whether the charges were fully established*" or whtLheV 
ilie pniiTShtoetit was too severe.*"^” 


e. XcfjAhiMTtIt V. Kapillu^ .A_ \9&2 OTaSSn 2S& ; T'rf&fa alt q n v_ Utlhit 
cf A. 1^ Nag. 13S- Bruja Gapni v. Compiir, af Fuifee, (195^) 

m C.W.N. €26; Xfjhore v, Simile, A. IS55 Tat. 3721 ahuj^bam 

\\ Stip4t^. a/ A. ia54 Assam IS (22) i fjsKa JPrniad v. /rtyfufripp'- 

C^cnfriit, A. 1954 All. 43S; SihKitaiam v. Oiitdas&fm^ A, 1964 Bom. 361 
(363), 

7- ^ShyamUi v, mm LJ. P„ {19B2-54) 2 C.C. £02 : (1955) T 5 CR- 

26 . 

8. Ddloirr v. Slatje af {IE157) [upirr^orled]. 

9. Vtiicm of IndM v. Vermin, A. 3957 R.C. SS2, 

to. Stm af U. F. V. jVonh, (1958) R.C,R. ^ ffiOJ)^ 

Tl. Paffnanirnm V, State of Kafa^iMUj. A. 1960 Roi, 66. 

12. Uiaufati V State of M. B.. A. 1962 305. 

13. Krishna Gafrol v. Diffitat of TfUgraphi, (19561 60 GAV.N. 692. 
H, IVttrUfatfj-u'Urran v. State of ^fadruf, A. H154 Mud. 1043. 

15. Htatanta v, S, N. Mukhrrjre, (1964) £S CAV.N, 3 l Snrya 
Kumar V, tfanerjee^ ^1964} 56 C.\V,N, 6=^. 

16 . Botdev Singh V. Govl. cf FepiH^ .\, 1964 !^p*u Ofi. 

17. l?4ib(iTdrii v, Afflieffger, E. Ry, 11055) 59 C.W,N. (SeSh 
IS, .Vbunlurem v, tAairf^.t^nna., A. S954 Bom. Sfit, 

IS. PraJja^a Ra^ \\ Govt, af d. F,. A. 1960 A,P. t5. 

20. Haa-nodat- v. 5/nl^ af Ofissa, A. ID67 OHssa 74 |75\, 

23. Sharif Khan v, Onkar StngU, A. 1957 .All, 2 ( 7 , 

22, Dtruieandliii v. State of Orissa^ A. I960 Ofis^ 20. 
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2. Oiice ilie tnlci df nalttmL justice ore fouud to Bave been com¬ 

plied with, the Couirt will aol enter itlta the bCrntiilv rJ the t;v3tIcMice 
itud the ^I 34 lia£ of tilt. Enqnirj- Officer, £ti& if in appeal,^ C^ea 

where ii 'i& atleged to be oa no eviJcnce.^^ 

GeoaraJ froandi for refutiiiB pellel under Art. Z26, 

[a) UTiere The lerniinaticwt of service toikes place under the terasa 
at a doatmet^ relltf under Art. 22& uoi nvoilahle eveu tJioagh tiiere 
some irregalurity in usiag tJic cdnLnicLaoI power. A isuit for doiDOges 
aioy lie ia sujeh 

fbj The relief under Art, 2^ being dnu:reLionQry+ it will not he 
gTAiated where— 

[i] The Petitioner come# to Court after reaching the ngc of 
retirement.**"* 

(hj The Peiiiiuatr accept# the order of tetmloation of service in 
ternLS of coatmet and accept# all hi# due# and tlien eomeS to Court oiity 
a long time therefafterA"^ 

Whether rahef under Art 226 o«ii bo refused for vioLntion of 
Art. 311, on Ihe pnound of fExuteace al aliemative reLicL 

1. Where tlie dectsion rests ou disputed facts which ennoot be 
satisfactorily dcienniaed wilhout tuldug (:vidcnce^ e.g., whether the 
Petitioner wjis prevented from ernis^ei^Lmining wititesses who_ gave 
evidence in support of the charge, the Conrt may^ in ihc esterctse of 
its dificrelion refuse to interfere tinder Art, 236, refer the PetitioTter 

to Cl sucl.^ 

Z- The question whetfier reasonable opisartunity ha# been given 
to the GovemtntnL servant whhln the meaning of .Vrt. 311 tO ia 
ordiaanly a Question of fact.* But there may be coses where the 
qnesiion of rvosojiabte oppormaity may be so inextricably mixed up 
with the nature jnd content of the coastitutioual guarantee under 
Art. 311 (2) ns to constitute a substantial questiun a# to the inicrprc- 
tolion of that Article/ F.g., where the con.'ititutionality of a Depart¬ 
mental Rule is cbnllenged/ 

3. The Conrt would not refuse to have the petition nndcr Art. 235 
where a suit is alrendv tinic-barred at the dote of the Coart’s ordcr,*i * 

Appeal, 

I'rani an order ill n piocceditig under Art. 236 for vEolcitsoii itT 
Art. 311 (2 1 , appeal ha# bern cntortaLncd by the Supreme Court uad«a- 
Arts. 132 <21/ 133 <L> <c),* 13S/ ' 

Remedies for breoeh of Serviee Rulei. 

A disrinction should primaTily he msde between Rules which relate 
in discipliniirv- action against a d^it senaat and rules whkii txiufer 
upon him CErtuin privileges or bencfiti? or are merely directory, 

23. D<Umtr Singh %, Qf PlrH/iJb, iA^7\ S,C, [unfiporUdl 

23a. fJaru^oHtnfa v. Kagti, A. 196(1 Assam HI. 

24. RJjogu'awiiafl v. Xr 1966 Pat. 23 <2S>. 

25. V. O^CoJia^hajj, A^ I9s6 CuL 632 1A37}* 

U Union af hidio v. A. 1956 Fttllj. 207. 

2. L^tdou aj v, .\. IfUST S.C. 8E2 163^1, 

3. JiTffjPtFTdm^ami v. Coverin CnuitrU. A/ 1^7 I-\C. 31 

4. State of Mysore v. ChatrlatH, A. 193S S.C* 323. 

5. Mva Gupta -CT-facral Manager, A. IdSQ AIL 463 (34#), 

6. Ba&a Rflia v, U. P. Govt., A. 1^ AIL 534 {5S7). 

7. Slatt of f/- F, V. Manbodhan, A. 1937 S.C. -912. 

S, State of fionibiiy v, SnMidfclia A. 1967 #92. 

9-10. A'ariijfmliarhiar t^ State of Mysore, A. I&6CI S.C, 243 (2491- 

38 
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(Af —Tljesc do not crcRtE’ much diS- 

cciU^'k whatever be the legal tharacter of the kples, where discre- 
tioaary power is j^ivtn to the aJmEUi^tration to confer certain benefits 
Or pHTilegc>&, no right arises in favoar of the Goi'^ernmeut 4servant. 
Hence, iw le^nl action wou3d lie io cnioirce his alleged rights c.g^,. 
that he is entitled to a particular scnioriiy""** or gradt^* or that he is 
entitled to dtfamess allowance at a particalar rate/* or that he is 
entitled to be pramoted/*"** 

A v-blation of statneory Service ftuica nia\% however^ give rise to 
a cause of action if it canses iniurv to a legal right of the Oovenunetit 
servant^ e,g., rfght to property ;" or viomtes some pfovisioii of the 
Ccmstktntion, F,g,, Art- 14.“^ 

(B) HhUs Tcfdch arc tsar rely dfrfclory,—All rules mnde ander 
statutory authority are not mandatory^ Thus^ seune of the rttles con¬ 
tained "in the Police Ecgnlatcons, framed qiider the Polkc 

Ach iSfil mfrtoly director* and others which are not framed under 
&ny gtatutory authority. It ig from the Regnlalions themBelvca that it 
is to be detennintd wlietlaer any paiticnlor rule has the force of bw.“ 

fildfidaifnrr wall lie ii the Rule has the force of law"^ and relate to 
conditions of fjcrvice oNier tk^sn fJir fitnari office which is at the 
pfeasure of the Govemment.” 

|C) Kales rclallrr^ fo dHcipHnaTy flftfoH.—Violation of these Rnlc^ 
create a more serious problem. 

(I) Prior to the Canifllalfon ; 

Under the Goverament of Indin Act, 1919+ h was lield*^ tJaat tlie 
rutes fmined ondcr s. SCB [2) did not fetter the power uE tlie Crown 
to dismiss at pleasure, and that, accordingly^ disiuissal in conttaven- 
tiofli of thtge Rwles did not give rise to any right of actiDii in the 
Courts. Tl:e*e Rnies were merely in the nalnre of admini.strntive 
djficretiDns and tnight be changed by Covemtuent al its pleasure at 
any lime. Hence, the brtach of llic^ Rules did not give rise to any 
GuUFie of action in a Court of law** and the only remedy lay in depurt- 
menlal appeal, nnder the Civil Services (ClaE&ificntion and Appeal) 
knits ^ 

fni UNder IHi- romiHuHon : 

Tliere luiji been a difference of jndicuil opinion under the ConBtilutiou. 

A. On the one hand, it has been held^-’ that it is only the viola¬ 
tion of Art. 311 that giv-ei rise ta a cause of action enforceable In a 
Court of law. According to this view^ where the violation of a rule 


tl. kappi Sarmi v, ffmon of India, .A. 1954 Punj. 142. 

12 , Uetraiflliayaiw v, Stale of .A, 1953 ^Lad. 53 (•57); jlfdry' 

V. Siido of T, C- A. 19^ Kcr. fe. 

13. FramU v. ffniopi Of /rtdfa. <1953) 69 Boi:s. L.R. 33CG, 

%4 Siaie of M P. v, Afandott'iir^ A. 1934 S.C. 493. 

ts! Pcs ffaf V. SiaU of PanfaK A. 1954 Pnnj. 134. 

16, .5Tieofjp(iAon v. Stat^ of 3fr P^t A. 1957 Nng. 64, 

17, JlfaifAavon v. Slflftr, A, 1959 Ker. 33® (33?)- 

I3. N'lran/flPl Singh v. 5(ate of U, P-f -A. I9S7 S.C. 142. 
to. Baba Rom v. U. P. A, 1956 All. m iSStt}, 

20. Larlfppiait v. A. 1956 All. 345 j347). 

21, ffanearhai'f v. Socy. of Sintc^ I-L-k, (193E7) Mad, Hll {SJOl p.C, 
2?. Pcpilraiiu T. Si-'cy^ of Slot ft .A. 

iScry, ol State w. A- 1945 F.C^ 47. 

^4, Krlshnomaortm v. SioU of Madras, A, 1951 Rlad. 882. 

25. Lilau^oll vv Stale of .?lf. F., A- 1953 at.B.IQS (JOSl. 

). TH’Miiman ^ Stale of Fihar, A, i960 Pot, HEi 
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AinoanU to a denial of 're^iiabk opjMfftiuiity' witbin tlie mining 
of Art- All t2), remedy lies for cootrarcntitm of Art. 3ll ilsell and 
uui for ibat ui the rule* . *, i i_ 

Followb^ the Privv Conntil deeds ionSj it has been held that the 
Rnlea ffauied under the Prark&p to Art. AOS of the Couatitntion (af 
under s- 24 of die Government of InJLi Act, ISAS or under &. 90E of 
the Government of India Act, ISIS) arc merely adminiairntive 
for the gntdJiiiCiis of officers in the matter ot disoi^Unary adion^ against 
Government scn'flnta or for regulating their conditions of senrice. For 
the violation of these ilnicii woi to ^ n confra-i-'enhon.^ of 

3IL'‘* the remedy U an appeal to the adinbistradve antliorities 
kpecifiEd ill these RnleSp ftnd not an aciioa in the ComtsA* '* 

Ithaa also been held’^ that Lbt pleeiure of the President or 
Governor under Art^ 3l0 U) is- snhj,cct only to the ^provision-^ of ^e 
Cotistitntioii/ and not to Rules made or continued irwder the Constitn- 
tion*—^vhcthc^ under Art; or 313, ^ * 

In some coaes^ thU rtsnlt has been arrived nt hy holding that nnv 
breach of the Rules not amoniiting to a violation of the mJes of 
uatnra! justice, wdnM be treated as a m^rc iirffgMlarlfy, c.|;.p a joint 
trial** or invesiigadon conducted by an officer diherent from the one 
menuoned in the Rules, and would notp accordingly, give use to any 

canibe of feciioti. . j 

Siniilnrly, even if the State Gov^mment had HO power to order an 
inguifT updtf the Public SwrsJilfi llsquiricsl Act, 1850, the Court can¬ 
not, under Att. 226 qaash the order of dismissal made in ^rsuance 
of the report of the Commissionerp il the inquiry was made gi^g the 
Goverattieut servant a reasonable opportunity and observing the mlcs 

of nainral jnstioe^** * ,. , * r 

B On the other handp it has bteti held m a number of ca^s 
that the Rules frimed uciler s. 241 12} gf i*c GoveniTOtit of India 
Aci, 1935 hAvt ihe few gt law. aad inuFutamui would, aewsrangly. 
issue far their enforcement ns in the case of violitioii of other Ptatu- 
lOTV nilei, apart from any quMlioa of mntmTeufign Art. 31^ 

There is much force in this coDtentiou now that the rules fratned 
,:ndef the Goverutneal of Indio Acta ore ^otntory rules hea^ it hw 
been issumed erm by the Supreme Cotirt=* that these Rules are sftll 
U foTM by vLrlVe of Art. 313, and Art, 313 would not hpe been a^ti- 
cablc unless tliesc Rules could be regarded as m fowe'. ^ 

they been mere eiecutiTe instructions. Art. 3l3 would not have betu 

uttiucted at 

11-12 Venkata t. Secy, ef SiaUt A. 1937 P.C. 3l i fiBugoilwrl v. Secy, 
a) .State, I L.R. (1937) Sfad SI7 (5W P C. 

„ - 17,.,. -/ T 

H. 

15. 


{Nil 


yart^raia v, of T. Cr, A. 1953 T+Cr 1^. 

mubi(t Rat V. Union of Indm, A- 1^ Pnni. 137 
Kisavan v. Tr U- fioflrd. A.. 1953 Ktr. 21 (23). 

LaxiMflii V. of A. 39S9 M2^, 

t? 'Jae^iih V, Ao^ountont-Gcncrol. A- (958 Bom. ^ <^S + 
^zontra" Dwarkach^nd v. SlaU of Rofaithan, 1^ Raj 33]. 

Ig. Thcih£ff/^r V. of AfdjirflJ, -A. Andhpi 1^- 

SIH^Pi V. Unon Of JnHw, A. |!tf® Pjinj. SB (^2). 

¥l Afnl-^MjF', A. I9S4 Cnt, IS7 (1-93.1. 

Boldcir V. Goi'i. of Fefysn, A. 1954 Ptpsn SB. 
iFuhrfd V. Stott, A. 3654 ^ag. 229" (231)., 

Fajfdfaa V. Slott of Affldmi, A, Andhra 197; Stott 

Katrtf.rtPflrflp A, I3S7 A.P. 794 (3331. 


IB. 

m 

21. 

7^. 

23, 
F. 

24, 

25, 


0 / 


BhucFi'ta'ni v, A'a/i-dl. of Police^ A. 39S4 A^aam. IS (22). 
Komio. V. Post ddasttr-Gcntral, A. 3955 Fat 3S! as4>; 


Statf of A.1959 Pat. 3*2. ^ ^ ™ 

1, Shyom 5]i«dFf V. StoU of OrUsa, A. 1958 Onssa 222. 
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In some ca&es/ it has been lieU that where the Rnleti prescribe a 
particular prtjcediire to be followed in the mutter of di.'^niLiisal or 
retUrOValp the Doo-COrnpluiiice with such procedure will ipsn coQ- 

i^titiite a failure to comply with Art, 3ll (J). Qi coursep where ihe 
noTi-Qb5Cr\'iince of the Rales bus not eaused [my prejudice to the 
GarffTimient ^rv&ni concerned ^ the Court may, iu the exercise of Its 
di£C:retioii, rehisc to mterferej under Art, 

Tbui^, mundartijvj hu^ been issued against— 

lO IiTcgular order or suspension in coiitrat-ontion of Departmental 
Rutes,*-* 

(il) An order of dismissal^ remm-al or Teductioti in rank mndc on 
the report o£ an Inquiry Trihunal which hud no jurisdiction to inquire 
into the case, ac-t'ording to the Rules which croatpd the TribimHl, 

Ifff) An order of ponishmcnt awarded in a depnitmcutul proceeding 
held in viokirion of the procedure laid down m the e.g:. 

dismis^l without giving a bearing where the Rulea provided 

for such bf&nrig-"* 

fi'u) All order of suspension^* ur disposal of a departTuental appeal"* 
by an officer who was not competent to deal with it, under the Rules, 
(ir) Reduction of pay or withholding of increment’" or of psy^"* 
ttnder a Rule which did not pnthoHse such punishment. 

{vi> Discharge in terms of Rules which huve been repealed or 
adbsiitnted.** 

(utO Dispensing with the ftcrvlces of Ein asw^sor (m required by 
the Disciplinoiy' Proceedings (AdininlstTarive Tribunal) Rnles, 
in ccpurae of on inquiry hy the TribatijL^* 

fu^iO Directing enquiry as to the correct date of birth of a Govern- 
tnent sen'ant where two dotes appeared on hk sen-ice roll and The 
anlborliy compelled him to retire according to the earlier date, with¬ 
out making iuqciry.^* 

C. So far as rales made nnder the Proviso to Art. 30^ are ccku- 
cemed it is obvious that they heve the force of Iqw% having been made 
bi exertdse of power ronferTed by the organic law of the land. It is 
to be noted that the power confemed hy the Proviso is nicrely an 
In if: rim substitute ffiT provisiims to be uoadc bj' the Legli^lature in 
e:terciftf of its legislative power. 

According tn iht RajasthQu Higli Court,the prnvisioiis of Art. 3IQ 
ere subject iT'-t only to .Art, ill but also to Rules frmticd in exercl^ 
of the power conferred by Art. 3QP, Ttut the Bombay"" and Kerala"* 


C,W,N. 7se. 

(1957) A.P. TI5^ Pantulu 


2- ,S 4 aii(ofli v, Commr. af PoI«i, (1954) 

3. /agjfi* SMe of A. P-r I.L.R. 

Govi. of Andhra, .A. I95a A.P. 240 [24^, 

4 . \^ Mufhur, A. 1954 Cal. 137 (1^1. 

Baldcv v. Gout, of PepSH, .A. 1954 Pepso 98. 

Rfl/ago^aiu \% ?tfadw A. lf)55 Mud^ TH3 

H^oltcrcf V. Slaif. A. 19M Nag* 2» iZ3ly 
Hhfi’iiram \\ SfipdL of Pofkc, A. 1954 Assam tS fZ3>. 
P^nhmdhQh V. Staif. A, 1957 5I.P 113 f;2ZK 

SOfita^h V* Commr. of PoUcc, flfhfHl 5» C.W.K, 736 aSQ). 
Rubindra v. E. R_V., W^) C.W.N. 8S9 

V. D/rcirfor of 5r. & H Sfivicei, a. 1959 AlL €29. 
,!lf4cUluJfiTg V. StaU Of Bonibav, ^9591. 61 Jkym: T,.R, f/S-fS). 

SurAf V. Stot^ Qf Af- A, i 960 5 f.p. 36 ^^ 

RapnOfluJndrci v, Of A. I960 Mil'S. €5. 

Rattfc Sandra v. State of Oris fa. A. I960 f>rt&sa fSO}. 
Gcurml Manager V. To feu b. (1953) 2 Sl7. 

mrarkAc}iOnd v. State of Rofaillmn, A. gg, 

NlmPifecrllMgaPii V* t'nfiJpi of India, fl960) 62 Bom. tj.R. I (7). 


S. 

e. 

7. 

S. 

9. 

19- 

11. 

12 . 

13 

13a^ 

t4. 

V5. 
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17- 

13. 
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Aud Atadlifii^** lligli Courts Hold the ’ntw that Rnifis nmdt tHd4;r tHe 
Coustimtinn cannot be said to be included wtihiti the espressioa 'ex¬ 
pressly provided by the Constitution' withiD the meaniiig of Art. 3l0 {IJ. 

D, -\ >att will ^ for wrongful^ dkmisisal where a Government 
^eswant has b«a dismissed** or retired-* in mniravention qf Rules 
having a ^tatuiury lorce. 

In recent Sdpretiie Court decisions^^^* the Depart incflUl Rules 
laying down the canditkin? of service hfive b«n treated on the 
foiling as a contract relating to a vlobtion of Art, 311 also^ wiU he 
in the n.itnre of a breach of comrsetp so that ou3y a suit -will he therefor 
and no appHcutimi under Art. 22&. But once the Rnle.^ are acknowledged 
As bavtng a Sitatutory force, there is no reason why mandamus shall 
not Sie to enforce ^^uch Stututory Rules where there has Ima a clear' 
qqntravenlion. “ 

E- Once it is lield that these Rales have a statatoiy force, they 
mast be Interprtted by the Courts like other statutoTTi' mstrameuts, 
regardless of the interpretatiou given in executive instructions. 

Pr-oviso : 'Couvietibn on a cHmlna] cHav^e'. 

1. This clau^ makes an ^slEcer who has been con^'icLed oD. A 
criminaJ chazT^e, liable to dismissal without any further proCecdLttg 
under Art. 311 12). distinction is made between crimes involving 
HKiml turpitude and other crimes,**^* Thus, couvicUon for drunken¬ 
ness would attract the ojxiadoti of this Proviso.* According to the 
i'^sam High Court,* tt extends to pre-Appoiutntent conviction alone; 
not that is debatable. 

2. The word 'charge’' in this clause coutemplates gome uccusa- 
lion und not merely a charge in the technical sense of the Code of 
Criininul Procedure/ Hence, ccnvicLioq for contempt of com-t^ qqnsist- 
tug in making defanialor;r’ .kccu Rations against the presiding officer of 
A Court is a ETouvctioii withtn the punicw of the present clunse, even 
tbe-ogh a cqnlcnupt of this nature limy not he an 'offence* under the 
Indian Penal Code.* 

3. In a ^taclras ca?w^p" it ha.s been held that Go^'emiuetit is HQt 

bopnd lo rein.itate the fiovertiment servant if tlie conviction is even- 
tually set a.side by tlie Appclliite Court. This view, it is snhmittedi 
overlooks the fact that the of the exception in Provuio (a) is that 

the person has been convicted. Where the conviction h set aside by 
the Appellite Court, tlie iwxtioo at law is that he must be deemed 
to hnve tie^cr been 'coiivictcd** within the meaning of tlie Proviso, 
and, accordinglyK Govemfiient mnst re-instaie him upon such reversal 
and then proceed against him under Ati. 311 12), if so desired. 


l.Sa- S^tttal^afUa v. Ntatc af Kerala, A. 1960 Ker. 279; ffvdcr v. 
StaU 0/ .-1. A. 1900 A.P. 

19, Oornfnfnn fl/ India v, dru^afi^afl. A. 395? Mad. 356. 

20r SltMle af Andhra v. Kam^sh-a'ara, \ 1957 Andhra 794 (303, SZS\. 
21 r Hariittli v. Ifilar Prad^jiJf aavt. A, 1957 S.C. 886. 

2Z. Par^hofum v. Unl&n af India, A, 19^^ S.C. 36. 

23, Cf. S^K^ndra \\ Part ConiPP^ri., 319541 S& C.W.N. 527 (aJJk 

24, Briinandan v. Stale Qf mar, 1965 Pat. 353. 

35, Dargn Shz^h v. a/ Pflu/uh^ .A. 1957 Ihinj, 97- 

I. f'enkaiUFOinn v. Prsi^ of ^tadra$, A. 1946 Mad. 375. 

3, ja^dindra v. L G.. A. 1959 .Assam 134. 

3. -1/. N. .^f. Ry, V. Ropigfl Rao, A. T940 Mnd, 209. 

4. Thifs view of the Author, e.vpressjed at p, 515 of the Second Ed. 

of this book^ now finds support from Drf6agh v. Divh .Su^dt^, A. 195© 
Punj. 401; mi v. Dhl SupdL, A, I960 All. 53S. 
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C^mliwJ prosecutiaii and priKHdingi. 

1. Tlitdrc ifr nothing in iJie CcNiji^iLntiait or tn lavt- id oblige 
tlie State to in^ttlnie n crittiinjil pcDSfcmrEon in>iiead ol n departmental 
proraseding where a G<s^^nmaent servant is alleged tD have CDmniitted an 
off cnee which is punishable under the eriniinnl law. It is at the fiplipn 
of the C;;aTcfiimcTit to proceed either under the ariniinHl taw or under 
the departmentat mlesi or^ even to proeced under both simultoneonsly. 

2. pravisD {ak to Art, SI I (2) sliDWs that after the Govemment 
servant lias alreftdy been convicted in q eriminal proceeding* he may 
be di-strissed or reniorvcd from Mn-icc withont any further dep^ment^ 
inquiry against him. Bat even where the GovemtneHiE seUi'ant has 
been acquitted in the crliiiLn&l ense^ it U open to the Government to 
proceed against him depanmeutslEy on the same charge* after compljr- 
lug wtb An. Sll [2). Sydi proce^iug afier acquittal by the Criminal 
Court is not barred by Art. 20 <2), inuSoiUCh qs a departmental pTO- 
cetdinR docs nut Constitute a ‘proaecution' wilhio the incauiuc of 
Art. 20(2)_ [see p. 120, ojtJr]. 

3. Por the some reasoTij it is possible to prosecute a Government 
servant on a criminal charge, after he has been dismissed hv deport- 
menial action, on the same charge/ 

ProvUa {h) t D^eLuen ef the auikority not to give opportunity. 

Under this Proviso, ua opportanitf to shove cause need be ffiven if 
the appointing authority records it in writfag that it is reasounbly 
pmctienble to give lo that person an opporttmlt^v of showing cause. In 
order to upplv this protectioa the order of dtsmissal etc., the follow¬ 
ing oaaditioos must be satisfed : 

ff| The ^tiiifaction must be that of the nuthority who is em¬ 
powered to dismiss, remos^c or reduce the officer in rant and he must 
apply his mind to it. TATiere he simply cfirriee ont the orders of some 
superior anthority and disnusses n subordinate nutTighE, the vahditv 
of the order cannot be tiustained an the ground that the power undii 
the ptresent ProviFo was exercised/ As cl. (.3) clearly says, there mast 
be Mecislon* fsf tlie authority empowered to dismiss, etc.* and then 
the Tea_«iffiahh-ue?is of the dcdslon will be imtnune from bebig chal- 
lengL^d in n court of law. 

fnj The riutliority empowered to dismiss etc. must record his rea- 
iu.Ds iu writing for denying the opportanity under cl. (2), before mak¬ 
ing the order of dismissal etc. After an order in contravention 
of Art. 31 1 (2) is made and cbatlungcd, it catinoi he contended that? 
the ofdrr valid by reaiion of tills Proviso/ 

PvoTiKl (c) 1 -"lutercAt qF Mwntj of Stale^*, 

There might ?je CMS where the mere disclosure of tlie charge 
might .ilfcct the secBrity of the_ State. In such cases the FresTdcni 
or Goverpor might exempt the givtug of notice to show ronw, or the 
opportunhy to dsfend^ as required by .^rt. 311 (3 k^ 

The AatisfoctSon of the J^cstdent under this clause is not josti- 
dnble/ and the PnbUc Sen-ice Cammissiori need not he conaulted 
before ninking an order under the present clause nf ihe Proviso/ 


5, PeFikafarapnan v- Union of (1952-Ml 2C C 296 ^ ri954V 

5-C-B 1150. 

ft. Rhtjj?frflin v. of Poiire, A. I9&4 Assam IS (22l> 

7 Ja^dl^h v„ .-ir.^oKn/oni-Gfisei^uf, a. ISaS Bom. 2S3 [29ttr^' .4ram 
V. 5talf 0/ ffyd^rafeod, A. l9fS .A.F. ftlS \62i). 
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RaUwAl^t Service* £ S«fejiiuyila|E ef Neliaiui Seetiril^) Rate*. 

L Aq order of compulsory retircmc^ot under tlicse Rales does not 
aiiiaunt to 'dismissal^ or 'removal^ within the meaning of Art. 

2. But when action 15 taken or proposed to be taken ag^ust an 
pnplo^fe under ihtj^e Rulc^, ilie Court can^ under ^’■enernl principles. 
Interfere on Uie follo’.Tijig grounds— 

( 41 ] WheTi; the ^arges made in tlie notice ar^ so vague that it ai 
not reafsonably possible for the ctnployces to meet thcniJ* 

fb) V\liere the termiimlinD of services is proposed in the uotn-n 
hself^ before the e^splanatian of the employee is received. 

Wl:ere the Rtonnds for whkh the "Unles arc applied against 
a Govermticiit scaTvant huve tio relevancy lo the rcquiremeiits of the 
Rules or when the Rules Jure used fur a purpcKie other than for which 
they had heep made.'^ 

(d) Thopgli it \s not opcti to the Court to suhstitule its satisfae^ 
tion for tliat oE the Stale Government, the Court is entitlErd to exainlnc 
the materials an order to ascertain wliether the cuncTasion readied by 
the State Govfirpmeni could possibly and reasonably be reached-'^ 

£cj lyiterc the procednre prescrElied by the Rules liua not beeti 
ftjllowedd" Wlicre the auLboritv proceeds and takes action under lEte 
Security Rule?^ but tdl» to follow the procedure laid dowri tbereio, 
the vaiidiiy ui the order cannot be maiiitained bv in voting othir 
Service! Rulcs.^= * 

Thus, the Rules cannot lie relied upon unless tliere is a fanding 
that after due inirtairy under r. 4, the conapetem authority had come 
to the eoncluskpii time retention of the particular eiiiployiM; in service 
was prcfndicial to ^natklnaI■ &ecm-ity.‘*^ 

Coufltihjtionallty of the SeGtltity Rulea+ 

It has been held that the Nationai Seciiritv Rnles do not offeniL 
Art. 14,*^ 19 (]) (c)” or 3l\J* 

Whether pToeecilingt can ho eoBtinneil after ir«tirfei]i«nt. 

Charges framed against a civiL servant when he was in service 
may be continued after his retirement, and^ under Art. 470 (bj of the 
Civil Service Regulaiious^ ODvcmiricnt is competent to reduce his 
penf^iotit npcm thoAe chaTEEi after considering hi.^; representation.** 

312. (1) Notmthstandinj^ anything in Part XI, if the 

Cotmcil of StatcLS has dectared by resolution supported by not 
less than ttvcnthirds of the members presodt 
All-India service.^. and voting that it is necessary or e^edient 
in the national interest so to do, Parliamotit 
may by law provide for the creation of one or more ail-Indm 
services coinnioii to the Union and the Statesand, subject to 

«. J?dla^<itarilJi V. fhiifln fl/ fudwi. A. IftFS ^X- 33?, 

9. .S^mhiiPi^api v. Octfj-ral A. t95S Atud. 54- 

10. ^nufj^hdpPdfidydFfijn v. S'. /?y.p A. I95d Mfld. 2S0. 

11. Lathman v. ; C. P.. A. 1936 Pet>^u 19 f^F. 

1?. BQlakotaiaH v. Urtton of hidia. A. SC. 232 iZJiS), 

13. Slnf^h V. Doy. fl9S31 O.C.J. Misc. .Appliculi^^ti 3S/53 
(^tii.]l referred to iU S^umtcrilnjefarn v- f/nEOPi of India^ (t95S) 02 
Pj!Ptn. h- R- t 

14. /u re .SdiPPiafia A. 19S7 Mad. 612, 

15 . In Its application to the State nf Jamnm atid Ka^bftiirp afle? 
ihr word 'States' the words Ninrlnding the State of Janimn and Kash¬ 
miri', ahull be iiLserted. 
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the other proTOioiis of this Chapter, regulate the recnjiitment, 
and the conditions of service of persons appointed, to my such 
service, 

<2J The sendees known at the eommencement of this Con¬ 
stitution as the Indian Administrative Service and the Indian 
Police Service shall be deemed to be sertioes created by Parlia¬ 
ment tuieier this article- 


vHmj by lnw'. 

Thtrse n'oids do not mean that ibc mlcg ivinilating tlie Tecmit- 
natiit ^ir Ibe conditions or senice most be lujide Lrv I^irliamcnt itnclf 
aiui ihmi uo dplcgation whatsoever h posaSbleJ* DeLegatioa oE iIlc 
poww to Erame rule* to carry out the pttrpoiies a( an Act made by 
harlifliiiciii is tiol laken a wav hy ihe TiVOTiLs, even tliORgii the power 
ki Illiijtc sDch deLegatiun llns’ been expressly reserved in some article^ 
by use of the words 'by or UPsder any law innde by Parbanient'/* 

313, Until other provision is tnnde in this behalf under 
this Constitution, ail the laws in force immediately before the 
I ■ commencement of this Con'ititution and 
appbcable to any public service or any post 
which continues to exist after the com- 
inencement of this Constitution, as an all-India service or as 
sen'ice or post under the Union or a State shall continue in 
force so far as consistent with the provisions o£ this Coftstitution, 

Ari, 30: Ejeu^fk^ law* r«latiiLe to Uic *ervicn. 

ihe ConstitutEpc, the Union und Stole Lri:gis5laturefi have 
|WHwer lo uiake tows to rejrulale ttse respective Sen‘iire-s vndat the Union 
jind the Slate Go^urritnent ri-ntrie* 70, List I find 4( ot 11). Jiui 

uutn sneh lawii are made, tlie existing laws relaling to the ScrHces 
shnit cunttoue to be in force. 


'LawA in 

1, ^ lean's in /op<e' hiclude itie tnlea fnsnictl. under atotniurv 
fiowcrs, Rallies fromeit aiider s. 266 (3) of ilte ttot'erntdem uf India 
Act, l»3S. or 's' I uf the tjOV-Cm.n 1 etit of India AqI, 

2. by i-irtue of ihifi pfovisjrm, Hie following Rnlufi have been 
luSd to continue as 'laws in furce"— 

(a) Riile!^ made nndcr s, ^^6B, Govetnintint of Iiidiii Act, 19llJ - 
lO The FauEianicntoS Rules ( 1922 )." 

pi) Tlic Civil Servjeci (ClaF^ihcatiuu, Control and Apbenfl kule^^ 

(iii* The Civil Servke Regnlatiuna^ whir a were ttiflde soiactitne' 
pru»r to 1914, do eioC Eppear to have beijn mndv in exercise fjf utlv 
Stohitori- l^nf they sohaequctitly ucqniml firatt^torv authoritv 

under s, 96B f4) of the GovemiucTit of Indm Act, I9l9,*^ 


16, GffrfB-fli V. Mali of Punfah^ A, S,C, 612 { 5 ^ 71 . 

17. Pmdyat v. ChUf JuxKco, fS9F5) 2 S.C.R. 

IS. Minndjit V. SiaU of n , Bingai, (IftMj sa C,W.K, 4M { 45 ^ 
HaUhiUib V, Stair of A, tflST OrEaaa 70“ (72) 

1% PmdyDf \ "-- - - _ ^ ^ _ 


4S0 (454-01’ 


ftiytit V, Chief iff- lt ^^2 S,C.R. 1331 t’rKJ^dja- 

Vnioa of India, a. 1964 ft.C. 375, 

36, Jfcyaiiifai V. c/ U. S*.. (1055) S.C.R, 36 133, J4). 
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Ruks Iiiiidt under s, Hi of tilt Govwimieiit of India AtA, 

J335; 

fO The CtnETflJ Sen-i™ tT^mpQTiitv Service) RnleSp )9^9r’* 
Madni^ CiviJ Servtcefl ijDii&iiHpl^iin' FroceediDMS TribttaaJ) 

kales. 

Hie Railw^EV Bstabli^liiucat Code, made under a, 241 (2) qf 
the Act of iaJ5.” 

[iir') The RegalathDa wider g. 266 <3) of the Go^'emiqeat of 

India Act, 1S2S, csemptsT:;^ certain ciEes from the rcqnircinent of coa- 
^snltation with the PHh'ic iServke Commission,*' 

3. On the other hamli the fottaivlng Rules or regulations have 
been lieM to have no force of Ean^ &incc they do not appear to haire 
been wade under Emy siatatoty outhocity : 

<a) The Army In.nimctiani' No. 212^ dated 35-6-1^ were issned in 
pnriorince of a ftesoJuikm oJ the Govenmient of ttidk (MEhtarv De¬ 
partment) .^No, 2328, dated 22 12-17/*-^ 

(b) aiadras rnblk Service Commission Rules of Procedure,^ 

(rj The Manual of Government Orders.* 

'l/atiJ other proVMWR is made . . 

Provisions 3iave now been made with respect to the alhlndia Ser- 
vkea by the maaing of comprehensive Rules m exerdse of the pow^cra 
conferred by 6. 2 of the All-Illdia Services Actp E96I (sW under Art. 
3I2, Hiese Rules repeal 'all comcspoEiding rales in force imme- 

cli.itely before the commenceinent of tlicse rufes and applicable to 
members ol these Sendees'. The kutes^ are^ 

Tile Indian .Vdministralive Service (Rccru itTneul) Rules p 1954* 

The Indian AdcnitiistTative Sendee fprolxation) Rules* 1954. 

The Indian .Ad minisLrfltivc Seriict iCfldre) Rdks. 1954. 

The Indian Administrative Service iRegulatkoii of Senioritv) Rales, 
1954. 

Hic Indian Adiutnfstratrte Service tPay) Roles, I954_ 

Tile All IniJia Services <Condact) Raies, 19*4- 

Tlic All ladia Serrtees (Travelling .Vllowanoas) Rnles^ 1954. 

The All India Services lATedical Attendance] KoteSn 1954. 

The Ail India Serv'ices (Compensator^' .AHo'^'ailces) RaleSp 1954. 
Ttic All India Sendees rrjiscipline ami Appeal) Rules, 

"’So Fur u coBU*tent with tMi 

I. If anv 'exirting mW' be inconsiiteiit with any pnnviaion of 
ihr Constitntion, it canuot continue! to be valid aiidcr Art. 213. Thus. 

[i) R. 15 fjf the Police Rcgalatioas. 1915, {& void on account nf 
cualravcmion qf Xri. 211 ft)* 

ijr] Pot the same reaEOii r. 75S of the Bcngnl Police Regulation is 
to be read snbjuct to Art. 21 1 (2j.'" 

(Iff) R_ 20 (r) i>f the !Madius Civil Serv-iccs rClaasincation, Con- 
ircil and Appeal) Rules which provides for ait appeal from nn order of 


23. Kamt^haran v, P, ,V, C., A. 1953 Pat. 313. 

22. c T. StaU .7/ ,J. P., A, 1959 A.P. 497 I5WIL 

22. ShMTi}aprasitd v. SupiiL, 1959) &| Bom. Lr.R* 1598 

24. KaTnmdcn v, iJafe a/ Rhpar, A 1956 Pat. 238 (232) 

25. Athidm V, Gmtfl. U^] 59 C.W.N. 835 1^42. Wb 

1. CihondPti JfOaFF V, Lbjinn,, A. 1956 Ihim. IXII. 

2. State o/ .-IndAra v. KatiieshTenra, A. 1957 Andhra 794 

3. jEhagcTu v, Ciidl A. 19&1 .ATI. 252 (JAS). 

4. CorresTJfinding Rule.s hai^ been cncile wtih respect to the 
ladian f^lice Scrv-ice. 

5. Jarvili V, f/lman^sha. A, 1953 Dit. 315, 

6. faifndra v. Guf^txi. tJ9^ 58 C.W.N. 128 103). 
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Jhe Provinciat Gararrimciit to tUe GflYctnor "acticvg in his indnndpal 
jttdgttitat* ™d inafiniucb as atidcr ihc Cflnsrtitnticrar the CcKvetnor 
cannot exercise any sntlj fauctiap in his individmiJ 

2 . The escistitij^ Rnles relating to the sabordinate Judidarv most 
be rend subject to Uie pravHajnns in 233"?.' 


314. ExC(^t otherwise expressly provided by this 
Constitutiqn, everj^ person who having been appointed by the 
Fto-rision for piro- Secretary of State or Secretary of State in 
teciion nf asdsdng Coimcil to a civil semce of the Crown in 
‘^^rtatn India conttnues on and after the commence* 
meat of this Constitution to serve tinder the 
Government of India or of a State shah be entitled to receive 
from the GovemmeTit of India and the Government of the State, 
W'hich he is from time to time serviagj the same conditions of 
service as respects reninneration, leave and pension, and the 
same rights as respects disciplinary matters or rights as similar 
thereto as changed circumstances may permit as that person wa&^ 
entitled to immediately before such commencement. 


^Ai cbAJig-td circimifltaBC^ mmy peralt'. 

Tlie F^vtna High Covrt" has held that the words ^changed dr- 
enmiBtaiices. ,. , c|iiallfy the ^ari of the guaiuntec offered bv 

^hc ArtfclCp ViZ^, "^rightii as rfSpeCts dlfidpSinmn- matEcrs or Hji^ht as 
spinitar ibereto' and not the first part, viz,. cDnditimis of res^ 

pectA rematicration, lef^ve and pension’. Heace, the consideration of 
cnanged circamstanoes cannot affect the guarantee witli respect to* 
cotiditiotfcfl of senjce, indadins remuttcration etc, which applied to 
incinbers af ihe LC.S. at the conisuejicttncnt of the Constitution 

It follows from the above tlial the rightto overseas rmv and puis, 
cannot be denied to these inettibci-s even though the circumstances 
have c^Eigcd after Tiidcpcfidencc and the Rnlea I {2) and 3 of the 
AU India Sen ices fChcr.-iean Fay, Pa wage and Lease Salanr'i Rules, 
in so far as they deny tldfi right. are unconstitutionnl.^ 


’KEDiunention’. 

Ttiis word has the same meaning as in s, 1^ (4} of the Indian In- 
dependepfee .Act, so ss to include ’leave, pay, allowances and she 

cost of any prhnc^es or provided in kind*." 

rights as reftpeets diaciplinary 

1. Persons appointed by the 84?cretao' of State who are members 
of nn .All-Indm Setricc bold office during ihe pIcaFinre of thr 

dent [Art. 310 nj]. 

2. But when such person is serving in connectioti with tJ>e uffoirs 
oF a State, iJiere is notbing in the Confitbution to debar the State 
Govcriiincnt from exercising its statutory pt^wer undur = 2 of the 
Fnbtic Sen’ant5 flnquiries) Act, IBIiQ, to direct iin inqoirv againnt him 
Nor is there -invthing to prevent the President from exerririnff' lii^^ 
power of dismissal on the report of the Enquiry Com miwinner ao- 

7. Of Auaiira T. 1937 Andhra TTU fjlfflffi 

fl T^farfrai, A. IftsS Mail, 53 rMl^ 

A. IflSj Pat. 515 (5^1 

IMt. kajiar v\ Union nf hidla, A. <; C «3 f-fW. 
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beurlDs; at thf inquiry Art. 311 ( 3 ^ docs iiot require the rrtiidcat 

tej 15 SVC snch ptr^n'ftn ornl hearing befare istsaiag n notice to shd^? 
Ciiiuiie why the prfjrpof&j actcon fibonld not be taken a|piiti£t him/ 

3. hy reason o£ the wtird.v ^same rights', befc^ a di^plliiary ac¬ 
tion may be taken as^aiust a niembcr of tlie Indian Civii Service,, he 
is entitled to au inqnSo^ into his alleged misdemeaaour cither under 
ihe Piib]ic Servants ilnqnines} AcC^ ISSD or nnder Rnle S3 of the Civil 
Sen-icciji (CiassiheatioUp Control and Appeal) RuleSn in oiwration at 
the date of the Constiiytion/ 

Chapter II— Pcbcic Serv^ci^ CoMMtssJO^‘S 


3 IS. (1) Subject tq the provisions of this article, there 
shall be a Ihiblic Service Commissioii for the Union and o Public 
Sen-ice Com- Sendee Commission for each State. 

missioiiJii for Uic (3) *Pwo or mon^ Stat<Es mfly tsist 

Unlau and for the there shall be one Public Sofvice Coiiimi&- 
sioo for that group of StatiiSi and if a reso^ 
lution to that effect is passed by the Houise or, where there are 
ttvo Hoti^veSi by each House of the Legislature of each of those 
States^ ParliaEneDt may by hivv provide for the appointment of a 
Joint State Public Service Commissiou (referred to in this 
Chapter as Joint Comnussioa] to sen^e the needs of tho^ States. 

(31 Any such law as aforesaid may contain such incidental 
and consequential proAisiQiis as may be necessary or desirable 
for giving effect to the purposes of the Iaw\ 

(4) The PnbHc Sei^ce Commission for the Union, if re¬ 

quested so to do by the Governor . . . . of a State, may, with 
the approval of the President, agree to serv'e all or any of the 
needs of the State. „ , 

(5) References in this Constitution to the Union Public 
Service Conunisslon or a State Fublic Service Commission shall, 
unless the context otherwise requires, be construed as references 
to the Commission serving the needs of the Union or, as the rase 
may hQ, the State as respects the particular matter in question. 


316. (1) The Chairman and other members of a Public 

Service Commission shall be appointed, in the cose of the Union 
Cottimissioti or a Joint Commission, by the 
.\pposiitiiie^ am\ Pfiesidient, and in the case of a State Com- 
mission, by the Governor .... of the 
State: 

Provided that as nearly as may be one-half of the members 
of every Public Service Commission shall be persons w^ho at the 
dates of their respective appointments have held office for at 
least ten years either under the Government of India or under 
the Government of a State, and in computing the said period of 
ten years any period before the commcnceniont of this Con- 
litttution during which a person has lield office under the Crowm 
iti India or under tlie GovemTtient of an Indian State shall bo 
included. 
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(2) A metflber of a Public Ser^'icc Commission aball bold 
ofBcc for a term of six years from the date on which he enters 
upon his office or until he attains, in the of the Union Com¬ 
mission p the age of sixty-five years, and in the case of a State 
Commission or a Joint Commission the age of sixty years, which¬ 
ever is earlier : 

Provided that — 

(a) a member of a Public Service Commission niayp by 

writing under his hand addressed * in- the case of 
the Union Commission or a Joint Comnussiou, to 
the President, and in the case of a State Cotn- 
missioti, to the Governor . . , , of the State, resign 
his office ; 

(h) a member of a Public Service Comniission ma^^ be 
removed from his office in the moiuier proidded Jn 
clause (l) or clause (S) of article 317. 

(3) A person who holds office as a member of a Public 
Service Commission shallt on the expiratioii of his term of 
office, be ineligible for re-appointnient to that office, 

317- (1) Subject to the provisions of clause (3)^ the Chair¬ 

man or any othei' member of a Public Service Commission sliall 
Removal and removed from his office by order of 

penf^ion of a memJwr the President on the ground of mlsheha- 
a ^btic Service viour after the Supreme Court, on reference 
LoTnmjssioii, being made to it by the Presidents has, on 

Inquiry held in accordance with the procure prescribed in that 
behalf under article 145, reported that the Chairman or such 
other member, as the case may be, ought on any such ground 
to be removed. 

(2) The Pre.sident, in the case of the Union Commission or 

a Joint Commission, and the Govemor.in the case of a 

State Com mission, may suspend from office the Chainnau or any 
other memlxrr of the Commission in respet of vvhorn a reference 
has been made to the Supreme Court under clause [I j until the 
President has passed orders ora receipt of the rejjort of the 
Supreme Court on such reference. 

(3) Notwithstanding anrthing in clause Ob the President 
may by order rcniove from office the Chairman or any other 
member of a Public Service Conimission if the Chairman "or such 
other member, as the case may be,— 

In) is adjudged an insoivent ^ or 

(b) engages during his term of office in any paid eniploy- 

ment outside the duties of his office \ or 

{c) is in the opinion of the President, unfit to continue 
in office by reason of infinnity of mind or bodv. 

(4) If the Chairman or any other member of a Public 
Service Commission is or T>ecomes in any way concerned or 
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interest^ in any contract or agrceratmt made by or on helialf 
of the Governmefit of India or the Govermnent of a State or 
participates in any way in the profit thereof or in anv benefit 
or emolument arising therefrom otherwise than as a member 
and in common w ith the other members of an incorporated coni' 
pany, he shall, for the purposes of clause (l)» be deemed to be 
guilty of misbehaviottr. 


318.^ In the case of the Union CommissiDn or a Joint 
Commission, the JPresident and, in the case of a State Conimis- 
to tnakc re. Governor .... of the State may 

gplatioDB as to hy regTQ^tions^ 

ditions of serrice of (a) determine the number of members 

of the ComniissioiL and their con¬ 
ditions of sertdee ; and 


mcmberA anU staff of 
tlifl ConimiSsion. 


(fi) make provision ivith respect to the number of meiri- 
be^ of the staff of the Commission and their con¬ 
ditions of service: 

Provided that the conditions of service of a member of a 
Public Sendee Commission shall not be varied to his disadvant¬ 
age after his appointment. 


la be finch tuembem. 


(hi 


319. On ceasing to hold office— 

Prohibition ps ^ {^) Chairman of the Union Public 

the holding of offices Service Commission shall be ineligible 

cniplo>Tiient either tmder 
. the GoveitiTTient of India or undci' the 

Government of a State ; 

the Chairmnn of a State Public Service Commission 
shall bo eli^ntle for appointntetit as the Chairman 
or any other member of the Union Public Service 
Commission or as the Chairman of anv other State 
Public Service Commission, but not for anv other 
employment either under the Oovemraejit of India 
or under the Government of a State ; 
member other than the Cliairman of the l-nicm 
Public Service Commission shiill be eligible for 
appointment as the Chairman of the TTnion Public 
Service Commission, or as the Cltairman of a State 
Public Sen-ice Coinmissioti, but not for anv other 
employment either under the Government of India 
or under the Govemment of a State ; 
niemlier other than the Chairman of a Stale Public 
Service Commission shall be eligible for appoint- 
ment as the Chairman or any other memlw of the 
l- nion Public Service Commission or as the Chair¬ 
man of that or any other State Public Service 
ComiTiission, but not for any other tfiiTT'^^vment 


(cJ 
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eitker under the Govenitneat of ladia or under the 
Governinait a Stat*- 

320 tl) It shall he the duty of the Union and the State 
' ^ Public Service Coniinissious to conduct 

IruoErtiun!* o£ JPult* aTf^pninations for appointments to the s^* 

Ik" Senrice Cfinunis- the Union and the semee^i or the 

State respec(i%'ely. 

(21 It shaU also be the duty of the Union Public &‘rvice 
ComitiUion. if requested by any t^TO or more States so to do, 
to assist thos« States in fraiumg and operating ^heniea of joint 
recruitmcut for any services for which candidates possessing 
special qualifications are required. 

(31 The Union Public Scrvfice Conimissiou or the State 
Public Service Cotuiiiissioti, as the case may be, shall be con¬ 
sulted— ^ * 

la) on all matters relating to niethods of recruitment to 
civil services and for civil posts; 

(bl on the principles to be followed in making appoint- 
meots to civil services and posts and lu making 
promotions and transfers from <me service to 
another and on the suitability of candidates for such 
apnoidtments, promotions or transfers ; 
ftf) on all disciplinary matters aSectmg a pe^n serving 
under the Oovemmeut of India or the Goverument 
of a State in a civil capacity, including tnemorials 
or petitions relating to such matters; 

Id) on anv claim by or in respect of a ^son who is 
ser^ng or has served under the Govemment of 
India or the Government of a State or under the 
Crown in India or under the Government of an 
Indian State, in a ciifil capacity, that any costs 
iticurred by him in defending legal proceedings 
instituted against him in respect of acts done or 
purpOTtiog to be done in the execution of his dutj- 
should be paid out of the Consolidated Fund of 
India, or, as the case may be, out of the Consoli¬ 
dated Fund of the State -, 

(c) on anv claim for the award of a pension in respect 
of injuries sustained by a person while serving 
under the Government of India or the Gweminent 
of a State or under the Crown in India or under 
the Ciovemmcnt of au Indian State, in a civil capa¬ 
city, and any question as to the amount of any 
such award, 

and it shall be the duty of a Public Serrice Commission to 
atlvise on any matter so referred to th«« and on any other 
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matter whidi the President, or. as the case may be. the 
(Governor of the State^ may refer to them: ; 

Provided that th* President as respects the all-India servi^ 
and also as respects other sen-ices and posts in connection with 
the affairs of the Unioti. and the Governor, . , . as respects 
other services and posts in connection yvixh the affairs of a State, 
may make re^nlations specifying the matters in which either 
generally, or in any particular class of case or in any particular 
circumstance^ H it shMl not be necessar>^ for a Public Sendee 
Commission to bo consulted. 

(4) Nothing in clause (3J shall require a Public Service 
Cominission to be cousultcd as respects the manncT in which any 
provision referred to in clause (4] of article 16 may be made or 
as respects the manner in which effect may be given to the 
provisions or article 33S. 

{S) All regulations made under the proviso to dause IS) by 
the President or the Governor . . of a State shall be laid 
for not less than fotirteeii days before each House of Parliament 
or the House or each House of the Legislature of the State, 
as the case may be, as soon as possible after they- ate made, 
and shall be subject to such modificatioiis, whether by way of 
repeal or amendment, as both Houses of Parliajnent or the House 
or both Houses of the Legislature of the State unay make during 
the session in which they are so laid. 

Art. Fiuavtiona ihe Public ScrriiLC Commiuiaia. 

Arts. 320^1 lay dowi) tUe funetidds oF n Palilic Service Cuuiniisijiksi] 

it r.anpdi ai^-sanic any fitnctidn which is not anthorised by either o? 
these iwd Articles.^" 

Cl. ( I ) . "EjtoiDLnaeiQnt^.^ 

NoLlisng is said in live clmuse a* td wlvjthef tUe e^nininatioiis aie 
to- be =itJcctiye or rompetitive in itAtnre nor does itoc ctemse pt^r se 
confor any right ctpou the cdudldfile or candidates who stand Iriglieat 
in order of merit, at snch ejcaniinaUon.** 

^Services of the Stmte% ^ — This escprcssiou includes the stiifl of tJlc 
High Court whesse sataries etc, are charged npan the Consolidated Ptend 
of State nndtr Art. 229 f3). Bnt, os the Ptovijuj to Art. 2^ n) ex¬ 
pressly pnoyidesn in tile exercise of his power of appointment to these 
posts/ after the ConsLilntion, the ChicE Jiislicc sbatl be Tbqnircd to 
LtmsuU the State Pnbtic Service Conaniiesion only if tJne Governor 
makes a mle specifying the cases in whidi snah eonii^nUaikni shall be 
necessary.^* Snbject to ttiis, tht Chief Jnstice i& under no obUgntion 
to consnlt the Pnblic Service Comnussion in making appointments tn 
ilie staff rtf the High Court. 


I^, Rcfctcncea to Cbi; Raipramnkh have been omitted hy the Con¬ 
stitution ^venih .Amendment) Act. 

13. Chatirrffc v. Pub\k Smiet lees Cal. 345 

(3431. 

N. K^sava v. StaU of MvsQre, A. I!W Kya. 2| [BZ). 

15 Ptaayal v. CHUf A. I9W S,C. 235. 
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CL (3)? N<pt mKn^litory+ 

It ts now HUlcd by the SupTcme Court that ilie words be 

coTizruUcil' are tiot to be construed iii tlie aeusc that iii JcEntilt of 
iDOUSUltuLicui the action of GovemraeDi under aOv of the ^nb-claq^es of 
tlif^ daa^e would be null and void^ 

’CSwiI paiu^ 

Thi^ expression in cJfr. (a) and ih) of Art. ^20 has the saine mean^ 
ing 33 La Arts, 310 U) and 3il (1). It means cervices and po&ts oLbet 
iJmn mililaty." 

This expresskm is wide enough to include aoy kind of discnpitndfy 
accToa ptopoicd to be lakett again^ an officer/^ such as dismissal^ 
n=niD\al, reduction in rank. 

But If it is not a dlsciplLnary measure Ce.g^, fi^ng the age of 
reEjreinciit of certain ofEcersJ^** or the action taken does noi amount 
to dismissah removal or reduction In rankp^ An. 330 (3) (c) is not 
attracted. 

*P<triOTi HSTviag under the Gofrenurmt of India or the Goveminciit 
oE a State'. 

Tills expre&siou does fT^t iorlndc officers and mtaibers cf the staff 
attiiohed to the High Court eveo though they are iucltided in the e.'C- 
pression '{KTSoni appointed to public servioei and pasta in coimec- 
tioQ with tlie nlhiirs of the LTnion or of a ^late" nsed m .\rtL 30D. 

The eipression 'Een'itiig irndfr . , , / refers tq pcrsoJia in respeCl 
of wham th'^ aditi[njstruiive control is vested in the respective ejcecutive 
i^vernnienta fnnetioning Stt the mitne of the PrCftidcnt or of ihe 
t:;ovcmor. The oHicers and statf nf the Higli Cuurl cannot be said to 
fail wttliiri the scope of the abov:" phraM l^-ause in ^pcct of them 
the udminiHtmiive coutTot is vested in the Chief jnstke who has the 
fjuwer of apppintinent and removal and of makinK mles for the Condi¬ 
tions of service.^" 

^Mcmoriati or pietitioBs'. 

.4a applLcatioa for review" or an appcBl^* would he coveretl by thk 
expressiDhv 

Whra the CemraLuIon ia to he couinlted,^ 

1. The guh-cLin,>iF requires the Coinnihslon to t>e consulted Ijeforv 

llie jJerfion is 'affected'. So, nontlidly the con^ultatioa i^hould take 
place after the Gavensment hen'aui ha* ^linwn cause agasiiEiL the action 
propofied and before thc_ penalty ^ awarded,** I.r., when CWnemmcnt 
liji satislied that disciplhtary action is ncpos&aiy\** The delinquent 
officer camiot claim that the notice can be iftsuad only after the Com- 
mis-siou lias cousuUed.'^ 

2. Where the Coiiiiiiissioii was couiuJtcd beiore ii^siuing notice upon 
the Petitioner to show cause Eigainj^t die action ptnpimed but the Peth 
tioiier elected to show canf5ep it was uot necessary to consult the 
Cotunii.fk'^ion again before awarding the pumshmeut proposed.** 


16. 0/ u. r. V. .Jrftajr/flTM, {mn s,c,a. irm: a. ids? s.c. 9\2. 

17. i'liimr Singh v. Afatr of Rafasthan. A. 3S53 Kaj, 104 
IB, Rradvai v. ChUf JnslUe, 11956) SX.A. 79 i$Z], 

19, T'kkiprv T. iSink of P.. A. 1952 Nog, 2S8. 

30. Cf. Slate of Fan fab v. Sahhbams, Panj, 191. 

21. Pantnlil v. Gplrt, Of Andhra. \, 1953 A,r, 540 \Z5!) 

22. Cf. of India v, Vanna, A, 1957 S,C. 682, 

23. .^iiFldarani v. State. A, 1956 T,C. 153 1159). 

24. Varadarafulu V. Slate of Madras, A. SfieO SEid, 353. 

2^ John V, Stale Of r. C.. I S.C,R. lOlL 
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The w^--rcl ’^peUtiaas* in the claui^e does nut iiwlncle rtvitw peii- 
tfons presented after the discLphuary proccbiliag!; ti«ve been lennijidtcd 
after due consaltuticm witk the CdtimiisAioii,^ 

Efifcet of Qoa^coiiioltatMQ+ 

This dcia^t dnd finish l3) in anrtientaTi hai^. lost mitch of its ins- 
portiUioe itace the dctii^ion of tfie Supreme Court^ that while Art. 311 
confers a rSigrtit upon the Govcrrnacnt servont, Art. i320 (3) {t) docs ntPi 
confer nuj fiach light. The coD^ultatiau prescribed? bv the salxlav^e 
is only to *(ffw4 proper ssssistaace to the Govertunent "in tlit 

guilt or oilxtwise of the delinqueni oiEtor as well as the suitability 
of the penalty to be imposed. But^ for Ut^ omlssioti of irrcgnlurity in 
^ch caUMdtntiQn, the aggrieved officer has no remedy tn a Cuurt of 
Jjiw HOT any relief qndisr the e^ctreordi nary powers confcTfed by 3a 

aud 23e of the Constitution. 

CU. (d)-(tK — These stah-clanses also use the espression 'serving 
the 6<Fvemineot\ Hence, tlie stafl of a High Court ore cicatly 
excluded from the scope of these sutwrlauses.” 

OAim for ndmhuefrmDeiit of cort* of defenee. 

a civil senani is acqaitti^d la a legtd pruceediug cuming 
under snb-cL (d), the Departtnent should not, without consulting the 
Public Service CuniuiissjoUp reject the claim for reimbuTsement of cost^ 
on the ground lliat it H not admissible under the I^ule^.^ 

'To advht\ —Bein^ an advisory or coni^altative body, the Contaiis- 
sjon js entitled to withhold any informatEon from tJie Government.* 

ProriHi to Art. 320 (.3)^ 

1. This Proviso enables the President and Governor to make regu¬ 
lations lo take odL partlculpir from the obligation to ounsuli 

the Pnblic Sejvtre ComitiifisiQn tinder .\n. 324 (3]. Such regulations 
niay— 

fi] Hitlier provide that with respect to tlie spetihed fuultiiir^, sucli 
consnitfition wiU not he necessury: OFp 

Provide that sack consnlEaliou shall not be nece-^sary in respect 
of paiticulur fieije-i or eases; or^ 

(iW] Provide that riuch cotisnliatkpn shall not be necessary in parti- 
i-uhir 

3. But the pOHer can be cscreiSEd only by making Tegnlations^ in 
conformriy vvilli the nbove conditions and not by executive orders in 
relation to partirular cases. Thus, Role 7 of the E ns I way Services (Safe¬ 
guarding o| NutlOlial Sccurstyji RuloG^^ 19^4 provides that Canspltntiem 
with the I^bhc Service Conirrussion is HOt nectbSary S;ur termination 
of frcryfce under tho^ RultSr* SimilarEy, there JS no need for consul, 
tdtion where under the Regntations made by the G<n‘eTnrjr under, this 
Pr.jvisio, the Comndaiion is not required to be con^^ulted when diariplimuy 
action is taken by auy authority otlier than tlic Gnti^rpipwcnfor when 


2So. John V. StaU Of T, C., 119^) I SC.E. lOit. 

1. Stotf Of rt. P. V. Srivo^Uit'a^ A. 1937 S.C. 913. 

2. Cf. Prodyot V, Lhkf /bjl/cc, .A. 1936 S.C. 2SS- 

3. Cf. ^m^ul V. cf India. A. 1957 .AtiSam 

4. K^savci V. SlaU of 3fy,wre, .A. 1936 Mys. 21 

5. dnnulhannrdyflJuJH v\ S. R%\. .A. 1936 Sfftd, 2^, 

6. ffhonufa'a^od v_ S!aU, A. 1956 Sau. f4 (IS); Afahodci' v. 
Chatiorft^. A. 1954 Fat. 28a. 
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a Gw«tiiiiiMit servant i;i stt&|^ded petuliug; iuqatry,' iir wliert* orttcr:^ 

are paiitti un the iiclvicc q( tliH 'rrihiulRj for DiiHzipUnary I'roceetlitiE^.' 

3, ThongU Art. 320 (3) [c) is dLrtcLtftry and tbonffb the Froviiiu 

empowers the t.TPverniiii;'nt to inokc for exclnd^nff tnch 

i,i>ti&nlutionp it does iiut mean that Govemnicat has no constitutioriiiS 

iQ eort^nJit the ConimSsaton^ or tliai it is bi the pli:a^uTe 
cf the Qov!:!jTinieiit in Jiny partiCdJar case lO Culbia}t or not La 
the Coniiil'rSSlOII It only liaeEtiis lllat if in any case Government faihi 
to consult^ Lh* deci^on ot Covemraeiit to tfijrmnate the swictte of the 
etnployee ihatl not be invalidated by a coan of law. Once the Genreni- 
ment mnfces Re^ulaiians aoder the Proviso, it cannot make ad Hm 
exem pLion.^^ ontside those Reg^utations. 

Thi^ doea nuLp hoivever^ prevent the Government from making a 
retrospective RcKnlation giying validity to an appointraoTit already 
luadep provided the Regniation U made btjarc ik^ appahiim^ni t&ktss 

4. Ry reEL^n of An. 3t3j. RegnUttioii^ made under the Oorrespond- 
iug pmvi.s]on of die GovernmeHit of India Act^ L935 [s^ 2S& (3)] tiludi 
cnudnae to be in force until new Regulation's are made under the 
I^foviao lo Art, 32(t (3).^' 

CL 14), 

Thb dauj^ iiikke!^ it clear that the Coinntissiou lias no Kgbt to 
ct>ll,s^ltE^d in the malLer of reservatioQ of posts for baL^kwnrd 
nor ctin it itself make any auch TeservationV^' 

CL. 1 5) : 'ShaR be laid befoire Pu-hiLment^. 

L The requirement as to laying before Parliament is dirtetory mit- 
witlistaiidiiig tile word 'slioll'p for no consequence for ncim-couipliance 
with the reqairement is la.kl dowti in die .^rtidCr Hence^ die Rnle-^ 
made nnder the Rrov£!=io to cL (3) are not rendered invalid if they are 
not laid before i^irhiiment as required by cl. Lb).**’’* Thongh the Rule*, 
iue subject to any modificationH as tlic Legi^latiire may make, it is uot 
a condition precedent to their validity that they ,vhou1d‘ be larmaUy 
apiiroved by the Legislature 

2. By tea*om of Art. 3^ (l)> Refjulations made under An, 206 (3) 
of the GovenitiienE of India .Act, l^^t ii.^ntinue to be lU force until 
replaced by KeKulaiiom^ made tmdor the Proviso to Art. 320 (3).'^ It 
is not iiewspaiy to lay these Regulations before Parliamcnl nndjur 
Art, 320 even diough ihty arc adapted after the coinmuncemEnt of 
die Cortititnt ion, ** 

321. An Act niade by Farliament of p a_s the case may be, 
the Lfgislatiire of a State may provide for the exercise of addi- 
Power to extend tional hinctioas by the Union Public Ser- 
functions of _ Puhhe vice Commission or the State Public Semce 
Service Cotumis^lous. Commission as respects the services of the 

7. riibwiFru If^ddv V. State of a, I^ A.P. 3S f3rj. 

a Fantulu \\ 0/ Ipidbm. A. I95S A.P. 240 1251), 

9. iSfJtgli V. State o/ PiEfp/ah, A, 1937 Punj. 97. 

LO. .^fyariJUiiahrfj^trun v. .4 rupPKHgfto, A. 19S7 Mad^ l7, 

11. prahtad V. Tfifeidlrf. A. 1DS6 Pat, 233. 

12. Kesava w Sfatr U/ Myror^, A, 1956 Mvii, 20 |3S), 

13. ATuoppa (LdJ V. 1955 Cal, 431. 

H. MfiJnirr Singh w StoU of Pepsn. A. 19S5 Pepsu 97. 

15. I'Lhffjwjr V. A". T. A., A 1955 Nag, 103. 
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Union or the State and also as respects the services of any local 
Aiithority or other body corporate constituted by law or of any 
public institution. 

Art. 321: Power to codFot odditioiMil ruActiolaft co m. PiibLic 
Serriu 

U A I'nHij: 8crvii:c ^cffiLtuibSiott eauuot take up auv Imititiaii enher 
thsm tlsDse speciiied in Ait. 35?0^ even at die request of die Govern- 
mentp mdes^ wch fonedems ore canXerred in the manner prescribed 
by Art. 321.** 

2, The condktfirins fer the coulemieut of additionol fnnetioii^ under 
tlse present .Article ere—(a) an Act of die corupctent ^gislaiure; 
!;bj sneb functiouii relate to die ^rvice^ of the Union, ^ or the 

ikate^ or a local authority, or a statutory corpomtion* or a public insti' 
lutioa. It taimut be done by any private armn^cmeiit between the 
GovenunenL and the Commission.^* 


322. The uKpciises of the Union or a State Public Service 
Commission^ inciudlirg any salaiies,, allovvances and pensions 
of Publie to or in respect of the members or 

3er\ E« Coinmissiuna, staff of the Commission^ stall be charged 
on the Consolidated Fund of India or^ as 
the case may be, the Consolidated Fund of the State. 


323. (I ) It shall be the duty of the Union Commissioii to 
preseut annually to the Presidctit a report as to the work done 
by the Commission and on receipt of such 
report the President shall cause a copy 
thereof together vidth a meniorandum ex¬ 
plaining, as respects the cases, if any^ where the adthee of the 
Commission was not accepted* the reasons for such iion-accept- 
ance to be laid before each Hotise of Parliament. 


Reports of Public 
Service Ui>tuiiiis3ioas- 


(3) It shall be the duty of a State Commission to present 
annually to the Governor . . . of the States a report as to the 
work done by the Commission, and it shall be the duty of a 
Joint Commission to present annually to the Governor . . 
of each of the States tbe needs of W'hich are served by the Joint 
Commission a report as to Ihe work done by the Commission 
in relatiou to that State,^ and in either case the Governor, . . 
shall, on receipt of such report, cause a copy thereof together 
with a memorandum explaining, as respects the cases, if any, 
ivherc the advice of tbe Commission was not accepted, the 
reasons for such non-3CCeptance to be laid before the Legislature 
of the State. 


Ki. AUfti v=, Pubne Service A, 19S$ Cal. J4S 

IL References to tlie 'RajpniTinikb* have Tjetn iLnnittad bv tire 
Constitntinn iSeventli Amend ment) Act* tSSfi 
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PART XV 

ELECTIONS 

'324. (IJ The superintendeiicej direction and control of 
the preparation of the electoral tools for^ and the conduct o£^ all 
SaperintendeELce elections to Pauliament and to the Le^la- 
direct^ and contra] ture of evers' State and of elections to the 
of to be teit- offices of President and Vice-President held 

ed in an Election under this Constitntionp including the 
□mmisston. appointinent of election tribunals for the 

decision of doubts and disputes arising out of or in connection 
with elections to Farliameut and to the Legislatures of States 
shall be vested in a Commission freferred to in this Constitution 
as the Election Counnission). 

(21 The Election Conamission shall consist of the Chief 
Election Commissioner and such number of other Election Com¬ 
missioners, if any^ as the President may from time to time fix 
and the appointment of the Chief Election Commissioner and 
other Election Commissioners shall, subject to the provisions of 
any law made in tliat behalf by Parliamenta be made by the 
President. 

(31 IVhen any other Election Commissioner is so appointed 
the Chief Election Commissioner shall act as the Chairman of 
the Election Commission, 

(4) Before each general election to the House of the People 
and to the Legislative Assembly of each State, and before the 
first general election and thert^fter before each biennial election 
to the Legislative Council of cacli State having such CounciL 
the President tnay also appoint after consultation with the 
Election Commission such Regional Commissioners as he may 
consider necessary to assist the Election Commission in the per- 
fortnance of the functions conferred on the Commission by 
clause (IL 

[5] Subject to the provisions of any law made by Parlia¬ 
ment, the conditions of ser^-ice and tenure of office of Jfic Elec¬ 
tion CoTiimissioiiers and the Regional Commissioners fihall be 
such as llie President may by rule determine ; 

Provided that the Chief Election Commissioner shall not be 
removed from his office except in like manner and on tlic like 
grounds as a Judge of tlie Supreme Court and the conditions of 
service of the Chief Election Commissioner shall not be %‘aried 
to his disadvantage after his appointment: 


1. iTi cSnnsD ri] of article the Tercrencr to thi' ConiLitiition 
Shnll, in nslaUan elections la rither House Crf Ihc trfjrts^] Iturc nf 
J&mrnn nttd Knithmir, he confititiccl ns a reference tci the CcinstUmtion 
JuTlimu and KoEhmir. 
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Pro\=ided further that any other Election Commissioner or 
a Kcgional Coninussioaer shali not be removed from oEEce 
cept on the recoimnendation of the Chief Election Commissioner. 

(6) The President or the Coventor ... of a State, shalit 
when so requested by the Election Commission^ make available 
to thy Hlection Commission or to a Rejgional Commissioner such 
staff as may be necessary for the discharge of the functions 
conferred on the Election Commission by clause (1)- 

Scope of juriidictiop of Ei*ct?oo Camm^MioD- 

Tlie words 'snperiiitendcnce, direction jmd ccmtrnl' empowtr the 
KlcctiDn ConimissiDt] to act m contingencies not provided for by taw^ 
.'-^nd to necessary order:^ for tlic condnet of the clecdoiip e.g., b. 

repoH ahould be held or not ot a particular polling gtnUdii.^ 


Itmidiction aI Higti Coiu-U over tht Ejection C«ininiii^ni:i. 

The Htectiicin ComrnissiioQ is a ^tribuiiaP witltlUL the jurisdiction] 
of the High Conrt under Arts. But gince this jurLgd.iction may 

be exercised by a High Conrt only in rr&pirct of trLbniiiils sitnated 
'^‘ithin the lerritoi^" in relniicm to wliich it cxctclis^s its jurisdcitjoit^ 
no High Court in Indm.^ other than the High Conrt of rnnjab has IocaI 
jurisdECtion over the RTection Commissktn located 'm Delhi- The con- 
citisiou may he 'inoonTenieiit^ but the langnagt of ihe Articles is 
re^asonatly plain-' 


^ 326 , 


No person to be 
ineligible for incln- 
siou iu, or to claim 
to be incIniJcd in u 
special, electoral roll 
qu grounds ol reli¬ 
gion, rate, caste or 
sex. 


There shall be one general electoral roll for every 
territorial constittieiicy for election to either 
House of Parliament or to the House 
or either House of the Legislnture of a 
Stotc mid no person shall be ineligible for 
inclusion in any such roll or claim to be 
included in any special electoral roll for 
ally such constituency^ on grounds only of 
religion, race, caste^ sex or any o£ them. 


"326. The elections to the House of tlie People and to 
the Ijcgislative Assembly of every State ishall be on the basis 
of adult suffrage; that is to say, every 
person who is a citizen of India and who 
15 not less than twenty-one years of age on 
such date as may be fixed in that behalf 
by or under any law^ made by the appro¬ 
priate Legislature and is not otherwise dis- 
qualified under this Constitution or auy 
law made by the appropriate Legislature on the grotind of non¬ 
residence, unsoundness of mind, crime or corrupt or illegal 

2. Maii Inl V Mangla, A. All. m i7iW). 

a. Election v. Saka I-Vrifeahi^ (t%31 S.C.R 1144. 

4- Articles 3AS, ^36^ ^7 and ^ »linll not ^pplv to the Stale 
Jammu nnd Kaslimir. 

5. Not appliviiiblG to the State Jarnmu ^nd Ka^hmirr 


Election R to the 
Hoinic of the People 
anil to the l^giEEla- 
irive Ag^cnabheB of 
States to be on the 
basis of adult swf- 
fnigev 
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practice, sbali be entitled to be registered as a voter at any siich 
election. 


5cop« af Art. 32e, 

L Thie article dots not confer any jo^dciable right lo elect. If 
any person is depdT«j af the right to Volt hy retiEon of the uimVsIcm 
of tiLs name irom the eiectofal hia remedy would be lo follow the 
procedure prtstTibed by ihc electorat ttiw luade under art, 327, for 
rectify tu^ such otnissiou.'* 

2. For the ?iaiuc reuacni, when the nomtnatiou of ei uundirlate has 
been rejecltd by ihe Retumiug Ofilcer, an elector cannut upplv ouder 
Art. 226 us 5 uir:St the tltcisioit nf the RctuminK Officer on tl:e'ground 
that his right to elect Juts ihctchy been denied. Such «iecisioTi cnnool 
be challenged tiy anybody ei^ccpt as prm-idcd iij Art, 32^ (b),* 


"327* Subiect 
liament may from 

Power of ParSia- 
menL to malte provi¬ 
sion with respect to 
clectiOFW to tegisla- 
tu^e^_ 

matters necessary 
Hmtse or Houses. 


to the provisions of this Constitutiaii, Par- 
time to time by law make provispoa with 
respect to all matters relating to, or in 
connection with, elections to either House 
□£ Parliament or to the House or dther 
House of the Logiskture of a State include 
ing the preijaratimi of electoral rolls, the 
delimitation of constituencies and all other 
for securing tbc due constitution of such 


"32S, Subject to the provisions of this Constittition and 
50 far as proiision in that behalf is not made by 
Parliament, the Legislature of a State may 
from time to time by law make provision 
antb respect to all matters relating to, or 
in connection with, the dlectloas to the 
House or either House of the Legisiatare 
of the State indudiug the preparatiott of 
electoral roliF and all other matters necessary for securing the 
due constitution of sttdi Houm or Houses. 


m 


Power of Leppsla- 
turc of □ State to 
make provifiioti 
Tespect to election^ 
to Lirgi<^Iahire, 


"329. Xotwithfttanding anwhing in this Constitution_ 

la) the validity of any law relating to the delimi¬ 
tation of constituencies or the allotment of 
Bsir to ijiicrFerence seats lo such constituencies, made or pur- 
by courts in cltctornl porting to he made under article 327 
or article 323. shall not be called in 
question in any court ; 


6. Pelcrfci r. Patuaik. \. On-ira S7, 

7, Not appUcahl^ to Sbe Sta.te of Jammu anfl Kasihmlr. 

_ 8.^ Art. 329 Ins been exteudwj to Jamnm uEid TCRshmir bv tlie Con 

Vnicmlmeiu Order. E960.“ with tliu^ 


"lit ^29, uJausc tball be Dmitted. 

to ji Srsite s3vriJ! be nnl 

lo tim ^tntt of jFtmmu and ICflidimir”. 


and lu uljm&e (b), ihs^ 
oicludiag u reference ■ 
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(bl no oloction to either House of Parliament ot to the 
House or either House of the Legislature of 
a State shall he called in question except by an 
election petition presented to such authority and 
in such manner as may l>e provided for by or 
under any law made by the appropriate Legislature. 

Sco-pe af Art, 329: BA.r to interfercoev hr Court* id rloctoral 

CL fhl \o bt rifdd a* ir^>mplc:niejiCLirv m cL (a). While cL ra) 
finals jiirtBdJktkiii nf ihi: Conns. Vtith rtp^arti to sHCll law Ji5 itihv 
t# made ninJer Arts, tlie Represtntatiem of tl3c Feopk Act)* 

ri^laHnp; to the deltmitatku of constitneudefi or the sdlotineot of scat* 
of SBch cotistitncttcies, cl- {b) onst-i tlw jqrt&dklion of the Courts 
with regard to the iTiLiUcrs n rising bHriwetti llie c«iiuniEnceini?iit of the 
] 3 Ci] 3 mg anil the final tkcllon.* 

Arti. 71 (1^ ftiid 329 fb). 

There an imjwrtjnt dffftrciioe between l]tcsc two jffovisionii. 
WTiile .\rt 71 11) hod lo he in nn Hflftrntntiw Eomt berjiBse it confers 
special iurisdlCliort on the Supreme Court w'lllth that Court Cfinld not 
have exercised hut, ftJT 111 is .Arlick, cL fh) of Arl. 329 wns primarily 
intetided to exclude or oust tfi'^ jurtsdicHoi! of all Courts In reganl tu 
elcotoral TiiLitcrs and to lay down ihe only inodr in which an ckctinti 
CCdTtl be cliallenged.* 

Cl. {b) : Bar lo jurivdicUon af Caurii. In vlrctiou mAtteiWn 

1. Tina chusc excludes th:‘ jnrisdicfcio!i of the Courts to entertain 
iitjv uuitter relating to ^election^ which “an be qnesiknwd (inly by 4iti 
eln'tkvn petit 1011 under the law prescribed by the hppropri&tt Legisla¬ 
ture (cf, CIis. iMit of the ReptcMTitailoii of tfie i'cotde Act* 1951). 
Hence* a suit for setting aside an cleetloii would not lie.’^^ 

in this tontext means the tntirf pmcCist cnlminutiitg in 
a candidate being declared electecL" 

Hr reai^u this clanstp tUe following iimtlers cannot, dieri;fore, 
be chanenged bv n spii; the ntilv |?ettiedT wonlil be an elect ion petition ; 

fh Arccpbirtce iw TUfj^fctinn of a rto’minntioat paper by a Returning 

Offirtr-'^ 

{tij Any matter which arises while the elections are m progress/ 
nn., at every stag;? from The Hun; of the i.ssue <if the natificatioii 
n|>poiTltlng .-/dati for uonihiotson** till the rtsuh 15 declared/* 

2. Hut tile word kleclton' loes not include the dcciilan f*f an 
HIcetlnTi Tribunal Ri to the validity of the elcctlcm-** The 'cleetion* 
ref coed to in ArL 329 lb) ends before ttie setting up of an Eicetion 
TribnnaL" The frtoceedings before the ElecHon Tribunal are noti 
iircfrtvliiigly, ixcTnikd from th- jurisdktion of I hr High Court” or 
Supreme Court." 


9 . PiurnuiiWamt V. RcN^rnin^ S,C.R, 2IB. 

It). Har! vhhnu v. Ahmad. A. 1^ S C- 2^: rins^ 1 S.C,R. 

lU in re Mathal, .\. T.C. 1: v. State of fljhar, 

T9J3 Pat. 47; Pttfaki v. Painaik, a. IPM t>issa ^7. 

12. Tirath Sln^h v, RachKar* A, 1954 Ptysu SIS. 

13. .^banfeer v. A^laU of RfJiar. a. 1953 Pat, 47. 

14. .^ha^pirar v. Rtturfiimf Ofj^cfr. .\. 1952 Bom. Z77- 

15. Ra:/hr]i.thPia v. Blitod. n954) S.C-R- 913 ^ I l952-4'i 2 C-C. h|S. 

16. ."sfdga^^j V PdHlppa, A. 1S)M Mys. lilj. 
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Fswer to uLifrrIore with -ifKliKixu oE ElftcUpn Tribiinmls. 

L Thongli Art, ^ ihe joriMliction ai Coiirts u* inter' 

fere H'ith fatly qI any I^kctiQJ^ RntJioriEy to the rlection 

l*ractetlittgi, it dofes not i^reclude tlic High Court or the Supreme Cdute 
to interfere witli the oE EiectiCKQ TrtLnniil& in exercise of the 

(KAvers of ooritrol conferred by the Conisliliitiaii ypon tJie High Canrt 
and ihe Snpreine Conn cn-er all ‘tribunais\ bv Arts. 22!^'^ or 

2. Ai to LIlc grauiiiJs upon wliidi thu High Conn or the Supreme 
Court mny interfere with ttie decisian of an Blettion Tribunal, tee 
pp. 596, 452, 440, JOtir, 


PART X\^l 


SPECIAL PROVISIONS RELATING TO 
CERTAIN CLASSES 


*330. (1) SeaU shall be reserved in the House qf the 

People for— 


keb*n'«tioTk o i 
^ent^ for Scheduled 
CaAlufi and &hednl- 

e^l Tribes in the 
Houm? of the Peopkv 


(fl) the Scheduled C^es ; 

(&) the Scheduled Tribes except the SchC' 
duled Tribes in the tribtil areas of 
Assam ; and 

(c) the Schedtiltjd Tribes in the auto¬ 
nomous districts of Assam. 


(2) The number of scats reserved in any State (?f L^nipn 
U'rrt/ery* Ibr the Scheduled Castes dr the Scheduled Tribes 
under clause (1) shall beaTj as nearly as may be^ the sarue pro- 
Tvortidii to the total number of seats allott^ to that State or 
Union tcrrilory^ iu the House of the People as the iK>pulalion 
of the Scheduled Castes in the Stoic or Union Icrriiory^ or of the 
Scheduled Tribes in the State or Union ierriiory* or part of the 
State or UmOft ieTriiory^, as the case may be, in respect of 
which seats are so reserved bears to the total population of the 
State or Vnhn teTriioTy^^ 


El^ccl vi merrAtion, 

1. The effect cf regcrvatitiii of seat^P fur the Schedakd C&atn (or 
SchcdDled Tribes, as the caw nurj- be) i^t to gnAraniec a intnimtno 
number of seats to the Tnembers of the Sclieduleii Castei?. It doen not 
deprive a niember of a Scbedpled Caste of his right lu cont^t n 
seat whioh evqr>’ adult citizen imnt otherwise disqttaJilledl 


17. Dnrgashankaf v, RdgJtijrci/. tl95S) 1 S.C.R. 267, {1952-41 2 

C id. 619, ' ■ " 

18. ka/krishm V, Binod, flS54) S-C.R. 913. 

la. Hcirf Vhhnu v. 1 S.C,R, U^H (1^29) 

- vf^ ^ r RpplTtalion to the State of Julnnni and Knthmir, in Article 

'JO. re Ahmets te !he ‘’Srhtdided TriK'i" shall be onultU 

?■ inerted by iho CmisHttil foil (Stlenili Aniendmmt) Acl, 1956. 
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^ fliid he fan contest far j gettcrjl scat an tlitr of 

iht very nominatioti for rc&ervtd seal.*'* 

21. it ra n i^’o-nstcnbcT constslueiliry, otit senc- i 5 fLiitrVtd ior '^ne 
Sclicduled Casteip afid, Slie Tncmbtr reiumed ta this ress^rved 

seat, Qliodict ntendWT ihc SdltdatinJ MCUrK the highest 

at tlic i,-tneral eleciTon, iheitr is nothing to prevent tiic second 
metnher of the Schcd^litti Castes frvttl bcip^- elected to the -second seat/ 


331* Notwithst™dmg anything in 
Representation of article 8ij Pfesi-dent mnyp i£ he is Qt 
i h e Anglo-Indtao opinion that the Anglo-Indian comniunity 

adequatetly represented in the House 
of the People! nominate not more than t^vo 
menibers of that commiinity to the Hon^ of the People. 

332. (1) Seats shall be reserTp cd for the Scheduled Castes 

nnd the Scheduled Tribes, except the Scheduled Tribes in the 
tribal areas of Assault in the Legislative 
Assembly of every State. . . 

Castes and &:liedul- t2) Seats shall be reserved also for 

cd Tribes in the autonomous districts in the LegiS' 

U#(islQtive Asseiab- Assembly of the Stat6 of Assam. 

Jics of the StaiEi, number of seats reserved for 

the Scheduled Castes or the Scheduled Tribes in the Legisla¬ 
tive Assembly of any State under clause (1) shall bear^ as 
nearly as may be, the same proportion lo the total number 
o£ seats in the Assembly as the populatioa of the Scheduled 
Castes in the State or of the Scheduled Tribes in the State 
ur part of the State, as the case may be, in respect of which 
*i;eats are so reserved, bears to tho total population of the State. 

(4) The number of seats reserved for an autonomous 
district in the Legislative Assembly of the State of Assam shall 
bear to the total number of seats in that Assembly a propor¬ 
tion not less than the population of the district bears to the 
total population of the State. 

(5) The constituencies for the seats reserved for any 
autonomous district of Assam shall not comprise any area out¬ 
side the district except in the case of the coiistitucncy com¬ 
prising ttie cantoniiieut and municipality^ of Shillong. 

(6) Xo person who U not a member of a Scheduled 
Tril>e of any autonomous district of the State of .Assam 
-shall be eligible for election to the Legiriative Assembly 
of the State from any constituency of that district except 
from the constituency comprising the cantonment and 
Tnunicipality of Shillong. 


3, Dij^ainbarrm v. Pcarac, 60 Bom. L.R. 1065. 

■1, V, Dora^ A. 1939 S.C. 1318. 

5. -Article^ 333 ,IshI 333 siIldU SlOt apply to tlie ^XaXs- Jjiinmn and 
Ka =ihTi:i it. 
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tty cfTiLfk: 
nfttr tfn ytarS, 


^333. NqtivithSitandiiiK anything in article 170, ihc 
Govenior , , , - of a State rnny, ii he is of opinion that 
the Anglo-Indian comiminitj' needs repre- 
Repj^ntfltion qf seaitatiqn in the Legislative Assembly 

wnimonity^b^fn adequately repre- 

L^tslativc Assein- sented therein, nomniate such number 
hlics of the States. of 111 embers of the cotnniitfiity to the 
Assembly as he considers appropriate. 

*334- Notwithstanding anything in the foregoing provi¬ 
sions of this Fart, the pro\Hsions of this ConsHtution relating 
to*— 

Rtner^ioti of semLs (d) resen^ation of seats for the 

and «pM- Scheduled Castes and the 

Scheduled Tribes in the House 
of the People and in the 
Legislative Assoinblies of the States ; and 
(h) the representation of the Anglo-Indian eomnmnity 
in the House of the People and in the Legista- 
tiye Assemblies of the States by uoniination, 
shall cease to have e^fect on the expiration of a period of twenh-" 
years from the commencement of tins Constitution : 

Provided that nothing in tliis article shall affect any 
representation in the House of the People or in the Legis- 
lativc Assembly of a State tindl the dissolution of the then 
existing House or Assembly, as the cose may be. 

"335* The claims of the members of the Scheduled 
Castes aud the Scheduled Tribes shall be taken into consi- 
^ ^ ^ , deration, consistently vnth the maintc- 

cd ciTty officiency of administratioii, iir 

diileil Tribes i*> ter- toe makiDj; of appomtirients to services 
%ice?- and posts. and poste in connection with the affairs of 
the Union or of a State. 

*336. (1) During the first two years after the cointtience- 

iiiont of this Constitution, appointments of tnembers of the 
Anj^io-Tndian conjinunity to posts in the 
railway, ewstotns. postal and telcEraph 
sers'tces of the Union shall be made on the 
same basis as immediately before the fif- 
teefith day of Aiiimst, 1847, 

Piirinp every stitcccdtng 'period of two years^ the number 
of posts reserved for tho members of the said eommiinity in the 
^aid services shall, as nearly as possiehle, be less by ten per 

6. Niil npplkal^e to tlie StjiU- of Jammu jtirf Kashmir 

t. Th^ u„iid» 'ten years' liaiv >ieeii sabacitniiid hv the ivrtrri. 
-rsventy year.- by tbe Coii^titotSon fKlJlIillt AmrttHmert/ 


S5pcti£il proi-iaioi: 
( o T Anglo-Indian 
CTOfininnity in fer- 
l.tin ficrviqes. 
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cent- than the DtmibC'rs iso rcsen'ra during' iht; iniiiitKliately pre¬ 
ceding period of two years : 

Provided that at the end of ten yeai^ from the commence- 
mciil of tbi'i Constittttion all such resien ations shall cease.* 

(2) Xothing in clause (1) shall bar the appomtment of 
inembers of the Anglo-Indian cotnmunity to posts other than, 
or in addition to* those reser\^cd for the community under that 
clause if such members are found quatlficd for apjKiint- 
ment on merit as compared with the members of other 
communities, 

' ■^337, During the first three financial years after the 
commencement of this Constitution, the same grants, if 
any, shall be made by the Union and by 
Special provision each State . . + for the benefit of the Anglo- 
witii r^pect to Indian community in respect of cduca- 

Se were made in the finandal year 

TndJLii 3 connnuintT. ending on the thirty-nrst day of March, 
1948, 

During every succeeding period of three years the grants 
may be less by ten per cent, than those for the immediately 
preceding peri^ of three years; 

Provided that at the cod of teti years from the commence¬ 
ment of this Constitution such grants, to the eKtent to ’ivhich 
thc 3 " are a special concession to tlie Anglo-Indian community+ 
shall cease : 

Provided furtlicr that no educational institution shall be 
entitled to receive any grant under thi^^ article unless at least 
forty per cent* of the annual admissions therein are made 
available to members of communities other than the Anglo- 
Indian comm unity. 

Scope Art. 337^ 

'fhe hem Eh inferred hy ihss Ankl^ r nly xo cdncatioiia! 

hiftlitiitions e^tobli'Shed priEsr lo 3ln3-ta. Any iELsiinulofi esUttjelled 
ihcreafivr no cotiA^itvl^onal Tight to ircircive grtuit from the 

State. ^ 

PraviM Z to Ati. 337- 

The ratiditioa impw^ by ilii-i Proviso for receiving n Rvant under 
I he Article is in conformity with the provision ^ of ,\rt. 29 (2> [see 
p ante]. Thisi ifl ihe only canditiod which is imposed by the 

Consliintion npon the right of tlie Anglo-Iiidiaji institatioiis to receiv'c 
Stjitr aid, therefore, if additional condillons preeedfnt were imposed 
bv the Slfttc Ott the right to receive «iich grant, SHch conditions would 

"s ^nvt Artsu SaC-SaT have niri been ameudeJ by the Coti^thnlion 
rltiifhih \mendnicnt> Act, 1^59, the rrtCTvatbns ui Favoar of the 
AnBlo-tcdEfins Iv'.i'e ceasetT to operate ni the end of Januarv 2S, I MO. 

<1, Not applicable to the State of Junitnu and K.-tshmir. 

10. Ref on th;' Kerala Education Bill, A. tPSa S.C. ifoO |975)^ 




620 


^HORTEM CONSTITUTION OF LNDU [Art* 340 


infria^ ihc rights of tlic An^lc^liulian coDunutiitj ni^t i^dIv cind<^r 
Art, 337 Unt also under Art. ^ (J).“ 


338* (J) There shall be a Special Officer for the 
Scheduled Castes and Scheduled Tribes to be appointed by 
the President. 

015«r f<jr (2) It shall be the duty of the Special 

Officer to investigate all matters relating to 
Tnb«. ^eguards provided for the Scheduled 
Castes aud Scheduled Tribes under this 
Conslitutton and report to the President upon the working ol 
those safeguards at sudi intervals as the President may direct* 
and the President shall cause all such reports to be laid before 
each House of Parliament. 


(3) In tills article, references to the Scheduled Castes and 
Scheduled Tribes shall be construed as Including references to 
such other backward classes as the President may* on receipt 
of the report of a Commissigu appointed undecr clause (1) of 
article 3^0, by order specify and also to tbe Anglo-Indian 
community. 


‘^339* (Ij The President may at any time and shallp at 
the expiration of ten years from the commencement of 

this Constitution by order appoint a 

Coutnil oE the Commission to report on the administration 

Union over ihe ad- of tlic Scheduled Areas and tlie welfare of 

XKrl" and Sr; th^ States. . 

welfare nf Scheduled The order may define the composition, 

TriT^ea. powers and procedure of the Comuiisslon 

and may contain such incidental or ancil¬ 
lary provision as the President may oonstder necessary or 
desirable. 


(2) The executive power of the Union shall extend to the 
giving of directions to a Stale 05 to the drawing up and execu¬ 
tion of sehetniss specified in the direction to be essential for the 
welfare of the Sdieduled Tribes in the State, 


340. (I) The President may by order appoint a Com¬ 

mission consisting of such persons as he thinks fit to 
Appointmciit of 3 investigate the conditions of sociallv and. 
OjtEinifF^=^iciTi to inves- educationally backward cla.'i&es within the 
the TOnditiOTs territory of Tn<lia and the difficulties under 
nf bnck^vnrd clns-ses. ^vhicli they labour and to make recommeu- 
dations as to tlie steps that should bo taken by the Union or 
any State to remove such difficulties and to improve their con¬ 
dition and as to the grants that should be made for the purpose 


31. Not fippliCEiblf to \he of j.munn and Kashmir. 
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by the Union or smy State and the conditions subject to which 
such gtants should be made^ and the order appointing such 
Cotnmission shall define the procedure to be followed by the 
Commission. 

(2) A Commission so appointed shall investigate the matters 
referred to them and present to the President a report setting 
out the facts as found by them and making such recommend¬ 
ations QS they think proper. 

(31 The President shall cause a copy of the report so pre- 
sented together with a niemorandum explaining the action taken 
thereon to be laid before each House of Parliament. 


341. (1) The President may respect to atiy or 

Uni&n Icrritory'^^, and "d.?heTt ft is a State . . . a/i£r consulta- 
t. T.J Governor . * . iherei^f, by 

S^nednitd Lastes. notification, specif>' the castes, r^es 

or tribes or parts of or groups within castes, races or tribes 
which shall for the purposes of this Constitution be deemed to 
be Scheduled Castes in relation to that State or f/Himi tcrrilory^ 
as cose may 

(2) Parliament may by law include in or exclude from the 
list of Scheduled Castes specified in a notification issued under 
clause (1) any caste, race or tribe, or part of or group within 
any caste, race or tribe, but save as aforesaid a notification 
issued under the said dausc shall not be v aried by any sub¬ 
sequent notification. 


r Tlie list of Schedniqd Caistejs is now contasticd in tlie Coiuttiu- 
titin ^J^hedpTi'd Caftesl Order, 19^50,** as pmendi^d by the Scbeduled 
Cr -.-.e.-i riiii.1 Sditdiiled Tribes Ordcrft (Am^^ndnii^iit) Act fbXIIl oE 
IR50). 

2. A person who belongs to a caste or tribe incladird in tbo Order 
tnede under Art- it! or .^42 fns tlic rass may be) does nnt coape to be 
po jn^rdv by ncrFotining ceremonies ^nppertflining to the liigJur 
caatefi.” or hv fiecDiuing o meiuber of iTie .\r>n 


■*342, (If The President may tuHh respect to any Stale or 
Huian lerTiiory^'^ and Ti^hcre il is a State . , . after cnnsul- 
T* tation Tivith the Governor * . . . thereof^ 

ScJiEdnled Tribes- public notification, spmfy the tribes or 

tribal communities or parts of or groups within tribes or tribal 
comiTiunirieSr which shah for the purposes of this Constitution 


12, Addfld bv tlie Coustilet™ (i^eTcnlh .VTucnilnieiit) .\rt, 3956. 
33. Validitv 'upheld in AftrbarZ v. A. Tfl^52 Mnd^ 

14 . mppata V. GirK A. 3 ^ A.P. *124 < 7 J 5 >, 

15^ Xijyapnriijider v. A. I9&0 ^tysi, 27. 

le. Net applipnble to the State of Jammu and Koslimir. 

17. Inserted bv die Ccunstimtien fSer^nlh \mendmrnt> .Vrt, t9?6. 
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be deemed to be Scheduled Tribes in rektiaa to that State t?r 
f/nion territory_p as the case fway be. 

(2] Parliament may by law include in or e^tdude from the 
list of Scheduled Tribes specified in a notification issued under 
clause tU MV tribe or tribal cointtimiity or part of or group 
within any tribe or tribal community^ but save as aforesaid a 
notification issued under the said clause shah not be varied by 
any subsequent notifieation. 

Sd!i«tu]ed! THh«. 

The List of Schednled Tribes is now coBtsiiKjd in the Cani^iitntiQzi 
(ScLjedtiled Tribes^ Order, 3550, ob amended by the Schediiled Castes 
iuid Sebcdttled Tribes Orders [Arnendiiient) Act (hXIlI of J-asS), 


PART XVII* 


OFFICIAL LANGUAGE 


CHAFTCR I.— L.iNOUAGH OF THIC UnIOX 

343, (I] The ofEdal language of the Union shuH be 

Hindi in Devanagari ‘icript. 

, , _ The form of numerals to be used for 

of tliE^Usion official purposes of the L'nion shall be the in¬ 

ternational form of Indian nuitierals. 

(2) Not^dthstanding anything in clause {!), for a period of 
fifteen years from the commcncemcat of this Conslitution, the 
English language ahaU continue to be used for all the official 
purposes of the Uuiou for which it was being used immediatelv 
before such commeneemeut: 


Provided that the President may, during the said period^ 
by order authorise the use of the Hindi language in addition 
to the English language and of the Devanagari fonn of numerals 
in addition to Ihe international fomi of Indian numerals for any 
of the official purposes of the Union. 

(3) Notwithstanding anything in this article, Parliament 
may by law provide for the use, after the said period of fifteen 
years^ of^— 

(a) the Engli.sh language^ or 

ib) the Bevauagaii form of numerals, 

for such purposes as may be specified in the taw. 


1. The pinririMS o£ tliss Part stiatl apply to the Stale of JamTim 
Httd KiLsha^ir onlv m so fnr as they relate to— 

[h the ofllciiil language of the Union; 

fih ihc oSirial Lingtiagc for commnnicntiDn between erne State ami 
anoUier. pr between a Stole and the Uniwij ^ind ^ 

tfii) the iHtigDage of the ptMcedingfi m ihe Supreme Court. 
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344, {i) The President shall, at the expiration of five 
yeans front the coimneadement of this Constitution and there- 
fJuniiTif^sioa and expiration of ten years from 

^utumiitee of Partia- such CDommeucement, hy order iN>DStituta a 
ment on offiek! Jail- Comniission which shall consist of a Chair- 
man and such other members representiD^ 
the different latij^ages specified in the Eighth Schedule as the 
President may appoint^ and the order shall define the procedure 
to be followed by the Commission. 

(2ji It shall be the duty of the Commission to make tecom- 
iiic-ndations to the President as to— 

{a) the progresaive lijse o£ the Hindi language for the 
o&cial purposes of the Union ; 

(h) restrictions on the use of the HngLisli language for 
all or an 3 ' of the official purposes of the Union ^ 

(e) the language to be used for all or any of the pur¬ 
poses mentioned in article 34S ; 

(d1 the form of numeraJs to be used for any one or more 
specifieil purposes of the Union ; 

[ffj any other nmtter referred to the Commission by the 
Prisident as regards the official lauguage of the 
Cnion and the language for comnmnication bet¬ 
ween the Union and a State or between one State 
and another and their use. 

{3) In making their recommendations under clause (2), 
the Commission shall have due regard to the industrial, cultural 
and sciendtic advancement of India, and the just claims Eind 
the interests of persons belonging to the non-Hindi speaking 
areas in regard to the pubbe services, 

HJ There slmll be consrituted a Comniittfie eonsisting of 
thirty members, of whom twenty shall be members of the 
House of the People and ten shall be members of the Council 
of States to be elected respectively by the members of the 
House of the People and the members of the Council of States 
in accordance with the system of proportional representation by 
means of the single transferable vote. 

(5J It shall be the duty of the Committee to examine the 
recommcndotictis of the Coitimisaion constituted under danse 
(U atid to report to the President their opinion thereon. 

(6) Notwithstanding anything in article 343, the President 
may, after con-sidemtion of the report referred to in clause (5), 
issue directions in accordance with the whole or any part of tliat 
re|)ort. 
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Chapter II,—Rrcional Lanouaui^s 

345, Subject to the provisions of articles 346 and 347, 
the Legislature of a State may by law adopt .any one or more 
or loinfiijjig'es in use in the State or 

IsjiffDaj^s o( a Stale. Hindi as the language or languages to 
be used for all or any of the ofBdal 
punjoses of that State : 


Provided that, until the Legislature of the State other- 
wise p^vides by law, the English language shaH continue to 
be used for those ojEdaJ purposes nithin the State-for uhich 
It was bdng used immediately before the commeuceiBent of tlii't 
Lopstiturioa, 


ScoiMf oE Art. 345. 

1- The Arti^rte merelv 


1 V tr-the Le^idktpr^ of a St&tc to 
na 9 pt Hmdi or onv Stott language jis the official biignage ot that State 
hnt It does not lay doM that after such adaptiOD, Knglith .will ctaac 
^ aTil *^““1 langimgc Ot proctflditiga done b English wilt be 


C, ^2. In order to bat tin nse of English for offida! pumKes. the 
Stote Legisbtnrc most c^cl an eapreaa lEgslalion for ^tl5? pnrpose 
a. envisaged tiy tite f^iaso. Tlie M, H. Official Langoage Act i960 
IS noi; sudi a law. Hence, even aflej the passing of thin 4cl p'nvlish 

rf"ttiTc P auWinntt Cftorts niider L l^ ^i 


346, The language for' the time being authorised for use 
m the Union for official purposes shall be the official language 

- communication between one State and 

another State and between a State and the 
I n ion ; 

Provided that if two or more Stal&s 

„m„; 1 1 Hindi language should be 

the official language for eommiinlcation between such States 
that language may be used for such cornmuincatioTi. 


OiHcbJ laiij'uage for 
(.cittEnmntratlijii lic- 
twten rmt State and 
Another or betwe^u a 
Stniu ptid the Union. 


5”i »1 that behalf, the Presi- 

dent Tuaj, if he is safisHed that a substantial proportion of the 

popularion of a State desire the use of 
any language spoken by them to he 
nised by that State, direct that such 

_ language shall also be officially recognised 

fnr i. throughout that State or anv part thereof 

for such purpose as be mav specih-, ’ ^ ^ 


Spccin] preivi'tlrjii 
relating to lacji^iigt 
hy n 

of tfie popaktiftti of 
n Stqct 


3. Dayablnn y xVahunrldl, A. 1967 M.P. 1. 
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CBAi^iCTt III, —Language of thi^ StjpRKMe CotntT^ 
High Coctrts, Etc. 


348+ (1) Notwithstandiag^ onytliiiiEf m tlic foregoittg provi- 
51011,^ of this Partj. until Pafliameut by law otherwise provides — 
{a) all proceedingii in the Supreme Court 
and in every High Court* 

(fe) the authoritative texts— 

(j) o£ all Bills tp be introduced or 
amendments thereto to be moved 
in either House of Parliament or in the House 
or either House of the Legislature of a States 
(li) of all Acts passed by Parliament or the Legislature 
of a State and ,qf all Ordinances promulgated by 
the President or the Governor . . of a State* 
and 


to he 

ased m the Supr^Tne 
Cqittt and in the 
High Coiirt^ and foi 
Acts, Hi] lit, etc. 


(ifij of all orders, rules, regulations and byedaws issued 
uder this Constitution or under any law made 
by Parliament or the Legislature of a StatCj 


shall be in the English language. 

f3) Notulthstanding anything in sub-elause (a) of danse 
(1)* the Governor of a State may* with the previous 

consent of the President* authorise the use of the Hindi 
language* or any other language used for any official purposes 
of the State, in proceedings in the High Court having its prin¬ 
cipal seat in that State: 

Provided that nothing in this clause shall apply to any 
judgment, decree or order passed or made by such High Court. 

(3) Notwithstanding fln 3 "Ehing in sub-clause (b) of clause 
(l)i where the Legislature of a State has prescribed any 
language other than the English language for use in Bills 
introduced in, or Acts passed by, the Legislature of the State or 
in Ordinances promulgated by the Governor , . . of the State 
or in any order* rule, regulation or bye-law referred to in pari' 
graph (ill) of that sub-dause, a translation of the same in the 
English language published under the authority of the 
Coveimor ... of the State in the Official Gaxette of that 
State shall be decmiid to be the authoritative text thereof in 
the English language under this article. 


CI. (3): AuthoritAtiTf text. 

1. Tlie effects of this cJ.iu5« are not qnitc clear. Ji makes tin 
exception to tJie pr-prisapn in cl. fIJ in fivonr of a State Legl>?la- 
inre. The two provbforB, mad logeUier, indicpte that a Le^> 

latTirt tony ijrcscrifse the nso i>f any other Ihnu EoErlisfi 

Blits And "Act4 passed hy iEf«h, or snberdinate legislation made Iherc- 

The wordi^ ^irr J^njpFamntir have been omitied hv the Conrti- 
tmioii (Sevtntli Artiendttieiit) Act, 1956. 

40 
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mider, but thunt it is an Hngtssb translation of the Bill or Actp duly 
tmLlisiiel nsder d- i3j, wtiiiA *Uill be deemed to he the ';mEhoriiBii¥e 
teiit' of the same. It foUowsj. therefore, that id case of conflict between 
the State Inngiuigc and the Knglisb translation, the latter shall prt- 
v&sL* Of conr^ep if there IS any ambignity in the Rnglnih text, tlie 
Hindi vcniioii iDrt¥ be referred to aa an CKtemnl aid/ 

2 The (inestioTi is. what hnppcnsi if no Eii^h^h tmiislatioti h mtide 

and pnbUshed in respect of any Act or rule. The ^tadhyn Bharat High 
Court* has held that the pnh+icaiion under An, MS i3) is not a ojndi- 
tion precedent to the of the Act or rnEe; hence, the Act or rnlc 

mfldf! in the State language will have full cfifect. The otily coma-- 
4 |l]ence of the nhsence o£ an Engll:^!! trunilalion will he ihnt there will 
be no anthorilElivc icxt. , i 

3 [d order to be an 'authontali^'e tc 2 ct\ the Engliib triinslation 
must he published 'under the authority ol the Govcnimcnt'.^ 

349, During the period of €ftuen years from the com¬ 
mencement of this Coosritudon, no Bill or amendijietit making 
Special prwcJiirc proi.isicn for the language to be used for 
for enuctment of ccr^ any of the purijoscs meationod m clause (I) 
tain laws relating to of article 34 B shall be iti trod need or moved 
laxigunj^e. either House of Farliametit without the 

previous sanctioa of the President* and the President shall not 
give his sanction to the introduction of any such Bill or the 
moving of any such amendment e.^cept after he has taken into 
consideration the rcoommendationa of the Commission con- 
!^tuied under clause (1) of article 344 and the report of the 
Committee constituted under clause (4) of that article, 


Chapter IV.^pcciai, Diri-ctiat^ 

350. Every person shall be entitled to submit a repre- 
Laiituage to he mentation for the redress of any grievance 
used m rqpresenta- to any officer or authority of the Union or 
tioos for redress of a State in any of the languages used in the 
griffV4HICC3. Union or in the State, as the case may be. 


350A. *It f/tah he the endea-jour of every Sisiic and of 
overv i&cal aiitht}niy within Uic Slate fo provide adequate 
facilities for injlTuciion in the moiker- 
tongue al lire primary stage of cducaiion 
to children belonging to linj^^isHc mino¬ 
rity groups ; and Uie President may issue 
SHch direciions to any Siaie as he con¬ 
siders netessaty or for securing the provision of siicA 

facilities. 


FacHHies for fn- 
slrucfifiH m fwfillier- 
t-PnjTW f p rimOTy 

stage. 


4. AUmad v. SMf of U. A, 19^.4 Ah. 2 S 7 {27^. 

Ciovtndrafrt V, A.^sessing Ant^fOfitv, A, At.t*, |S (19), 

fi. RoVftflTTtt V. Sanchalak, .A. 19S7 3r.B, 36 tSS); Haff y S. T O , 
A. Ifl£a HI. 20«. , , . 

7. ^^tiear Ati t . State of U. P.. A. ISSO AIL 7H2, 

^ lELSffried by lilt ConstitutiQD l^venth Atnendmeotl Act, 195^. 
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'LiliSfiijjitic msJUirity^ 

Tilii !:s;prc^^E4>n refer* io a grou|j whSth h in a natneri- 

cal minority in the iitaie a whak as di^tinguisliett from any parti- 
cHlar area or regicpn therein.^ 


3SOB, *[/) Th^rc shidl be a Special Officer for iinguisHc 
minonlics io be appoinieJ by ike presideni. 

i«r special 

Unlamc iiMnilei. J*’ invtsUgaU ftli Tfiaf/a^ to 

the safeguards pjorlded for 

muiojiiies under this ConsUiuSion and report to Ike President 
upon ihose matters at such intervals as ike President mar 
direct, and the President shall cause ail suck reports to be laid 
before each House of Parliamenif and sent io the Governments 
of the Stales coneerned. 


Ohjccii of Art. 35 DA^Bl —These Arlictes lia^e been in&ertej 
tlie Con^ntntkin (Seven tli Aniendnicnt) Acf, 19^, M^th ttic object of 
sofeguartlii]^ the intertsia of ihn Ibguisdc ninuriLEeB wlncla hav* parti- 
cuLirly come Inio e^^i^^lcncc as n ri;»ttlt of the rcorgutitiatioii of the 
States^. 


DEreciive for clcve- 
Lopnient fjf the Hintli 

langnaifc. 


351* It shall be the duty of the Untoii to promote the 
spread of the Hindi language, to develop it so that it may 
serve as a mcdimii of CKpression for ail 
the elements of the composite culture ot 
India and to secure its enriehmeiit by 
assimilating ii^ithout iuterfering with it& 
genius, the forms, style and expressions used in Hindustani 
and in the other languages of India specified in the Eighth 
^hcdnle, and by drawing, wherever necessary or desirable^ for 
its vocabulary^ primarily on Sanskrit and secondarily on other 
languages. 


XVTII 

EMERGENCY PROVISIONS 

*3S2» (I) If the President is satisfied that a grave 

emergency c.xists whereby the security of India or of any part 

PttJcTamation cf territory thereof is threatened, 

Etncrgencvp whether by war or external aggression or 

inlcmal disturbance* he may, by Proclama¬ 
tion, make a declaration to that effect. 


9. Ref, cm the Kerala Kdaration BHI, A, 195* S.C, 056, 
h In its .ipplfcathm to the State of Jt^icniii aod Kashmir the 

folio wine new cIi>nRe slialt to rirtTcte 352 t_ 

"(4) No proclamaliott of Krtterjroncv made on gronnds only of ia- 
dlAturhsincc nr immiDent dnnj^ thereef shnll have effect in rel i- 
doh to Ihc S^tnte of Jairimti jnd Kaf.hmlr (except ^ respectM nrtirJe 
A54> unless jt M made At tlie retiuest or with the cnncarrcnce of the 
Gbvemment of that State- 
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[2) A Froclajtiation issued under clause (IJ— 

(fl) may be revoked by a subsequent Proclainatioa i 
lb) shall be laid before each House of Parliament ; 

{c) shall cease to operate at the expiration of two 
months unless before the expiration of that 
period it has been approved by resoliitions of both 
Houses of Parliament: 

Provided that if any such Proclamation is issued at a time 
when the Honse of the People has been dissolved or the dis¬ 
solution of the House of the People takes place during: the 
period of t\vo months referred to in sub-clause (f)* and if a 
resolution approvinij the Proclamation has been passed by the 
Council of Statesp but no rcfolntion with respect to such Pm- 
clamation ha* been passed by the House of the People before 
the expiration of that period^ the Proclamation shall cease to 
operate at the expiratioa-of thirty days from the date on which 
the House of the People first sits after its reconstitution unless 
before the expiration of the said period of thirty days a resolu¬ 
tion approving the Proelamation has been also passed by the 
House of the People. 

(3) A ProcUmation of Emergency declaring that the 
security of India or of any part of the territory thereof is 
threatened by war or fay external aggression or by internal 
disturbance may be made before the actual occurrence of war 
or of any such aggreaion or disturbance if the President is 
satisfied that there is imminent danger thereof. 


353. While a Prockraatbu of Emergency is in operation» 
then— 


effect of ProeJamo 
ttoii of Bmtrgeiicy. 


ffll notwithstanding ans^hing in this 
Constitution p the executive power 
of the Union shall extend to the 
giving of directions to any State as to the 
manner in whkh the executive power thereof is to 
be exercised ^ 


16) the power of Parliament to make laws with respect 
to any matter shall in dude power to make laws 
conferring powers and imposing duties, or autho¬ 
rising the conferring of powers and the imposi¬ 
tion of duties,- upon the Union or officers and 
aulhorities of the Union as respects that matter, 
notwithstanding that it h one which is not 
ounmerated in the Union List. 


354. (1) The Pre.^dent may* while a Proelainatioo of 


Art. 3561 
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operation, by order direct that all or 
anv of the provisions of articles 268 
to 27fl shall for such period^ not extend¬ 
ing in any case beyopd the expiration 
of the financial year in which siieh Pro- 
clam aliou ceases to operate, b$ may bo 
aijcciiied in the order, have effect subject 
to Btich exceptioos or modificatioiis as he thinks fit. 

(2) Ever 3 '‘ order made under clause (l) shall, as soon 
as may be after it i* made, be laid before each House of 
Parliament. 


Emergency is in 

Application of pro- 
vibiens reluting tn 
distribution of reve¬ 
nues tt Proda- 

mation of Emcrg^nIC| 
is in operation. 


355. 

I>D,ty o£ tJ^c Union 


It shall he the duty of the Union to protect every 
State against external aggression and 
tq prptect States internal disturbance and to enauie that 
against cxicma! ag- the govtsriuuciit of every State is carried 
gression nud interna! i^ccordance with the pro\^ioiis of 

disturbance. Constitution. 


^356. (1) If the President, on receipt of a report from 

the Govetnor ^ ^ of a State or othenvisCp is satisfied that a 

situatioii has ansen in which the govern- 
Ptoyitions in cssy ment of the State cannot be carried on in 
of fail^ of cotisii- a^;cordance with the provisions of this 
*n Conatitution, the President may by Pro* 

clamadon— 

(ffl) assume to himself all or any of the functions of the 
Government of the State and all or any of the 
powers vested in or exercUahle by the Governor 
. - r, or any body or authority in the State other 
tlian the Legislature of the State ; 

(h) declare that the powers of the Legislature of the 
Slate shall be exercisable by or under the autho¬ 
rity of FarUament ; 

ftf) make such incidental and consequential pro^dsious 
as appear to the President to be necsssry or 
desirable for Rising effect to the objects of the 
Proclamation, including provisions for sunpending 
in whole or in part the operation of any provi¬ 
sions of this Coustitulioti rclatiug to any body or 
author it y iu the State : 

Provided that nothing iu this clause shall authorise 
the President to a.ssume to himself any of the powers veste^l 
in or exercisable by a Hig^h Court, or to suspend in whole or 
in part the operation of any provision of this Constitution 
relating^ to High Coiitts. 


2 , vVrliclc s^^TiflU nnt apply to ifw Statij of .Tflininii and Kashmir. 
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(2) Any such Proclamation may be revoked or varied by 
a subsequent Pruclainatic-u. 

(5) Every PToclaitiation under this article shall be laid 
before each House of Parliament and shall, except where it 
is a Proclamation revoking a previous Froclaniatioii* cease to 
operate at the espiration ot two months unless before the 
expiration of that period it has been approved by resolutions 
of both Houses of ParliaTnent ; 

Provided that if any such Proclatnation {not being a Pro- 
clnmatioR revoking a pre\dous Proclarnation) is issued at a tinie 
when the House of the People is dissolved or the dissolution 
of the House of the People takes place during the tKrriod of 
two months referred to in this clause, and if a resolution 
approving tlte Proclamation has been passed by the Council of 
States ^ but no resolution with respect to such Proclamation has 
been passed by the House of the People before the expiration 
of that period, the Proclamation shall cease to operate at the 
expirottoti of thirty days from the date on which the House of 
the People first sits after its reconstitution unless before the 
expiration of the said period of thirty days a resolutton approv¬ 
ing the Proclamation has been also passed by the ilousc of 
the People. 

(4) A Proclamation so approved shall, unless revoked, 
cease to operate on the expiration of a period of six months 
from the date of the passing of tlie second of the resolutions 
approving the Proclamation under clause (3) : 

Provided that if and so often as a resolution approving 
tlie continuance in force of such a Proclamation is passed by 
both Houses of Farliamentp the Proclamation shalb unless 
revoked^ continue in force for a further period of six months 
from the date on which under this clause it would otherwise 
have ceased to opetaiC, but no such Proclamation shall in my 
case remain in force for more than three years: 

Provided further that U the dissolution of the House of 
the People takes place during any such period of six months 
and a resolution approving the continuance in force of such 
Proclamation iia.s been passed by the Council of States, but no 
resolution with respect to the contionance in force of such 
Proclamation has been passed by the House of the People 
during the said period, the Proclamation shall cease to operate 
at the expiration of thirty days from the date on which the 
Rouse of the People first sits after its reconsitutiou unless 
before the extdralion of the said period of thirty days a resolu¬ 
tion approving the continuance in force of the Proclaniation 
hpK«i been also passed by the House of tlie People. 
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^357, (i) Where by a Proclamation issued under clause 

[I) of aftick 356^ it has been declared 
Iiseteist of \e^- that the powers of the Legislature of 
^ivc powerB State shall be exercisable by or under 

Bader"^ide 3^!^^ authority of Farliamenta it shall be 


competent— 

(fl) for Parlianient to confor on the President the power of 
the Legislature of the State to make laws, and to 
authorise die President to delegate, subject to such 
conditions as be may think fit to im^se* the 
powder sc^ conferred to any other authority to be 
specified by him iu that behalf ; 

(6] for Parliament p or for the President or other 
aulbority m whotii such power to make la^vs is 
vested under sub-clause (a), to make law^ con¬ 


ferring powers and itnposing duties^ or authorising 
the conferring of iwvers and the iuiposition of 
duties., upon the linion or officers and authorities 


thereof ■ 

(c) for the President to authorise when the House of 
the People is not in session espeuditure from 
the Consolidated Fund of the Statu pending 
the sanction of such expenditure by Parliament, 


(2) Attv law made in exercise of the power of the 
Legislature of the State by Parliament or the President or 
other authority referred to in sub-clause (a) of clause {1) which 
Parliameut or the President or such other autliority would not, 
but for the issue of a Proclam aliou under article 356, have 
been competent to make shall, to the extent to the iucom- 
pctency-p cease to have eflect on the expiration of a period of 
one year after the Procktnation has ceased to operate except 
as respects things done or omitted to be done before the 
expiration of the said period, unless the provisions which sbali 
so cease to have effect are sooner repealed or re-cnacted with 
or witliout modification by Act of the appropriate Legislature. 


358* Wliile a Prockniiition of Emergency is in operation, 
nothing in article shall restrict the power of the State as 
defined in Part III to make any law or 
Spspen^ion ^ prc^ any execntivc action which the 

State would but for the provisions coil- 
tained in that Part be competeut to make 
or to take, but any law so made ^all, to the extent of the 
incompetency, cease to have effect as soon as the Proclaraation 
ceases to operate, except as respects things done or omitted to 
be done before the law^ so ceases to have effect. 


3. Article 3a7 Rball not apply lo tlie of Jamnm and Kni^hmiT. 
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SaspeoBiou of the 
enforc^^mctit o| the 
rights conferred by 
l^art UI dmring eni- 
ergeaties. 


359^ (1) Where a Proclamaticm o£ Emergency is La 
operation, the Presideqt inay by order 
dcctare that the right to mow aay coart 
for the eaforcdiKat of such o£ the rights 
paferretl by Port III as may be mentioned 
La the order and aU proceediogs pending 
ha any coart for the cnfoccment of the 
rights so roeDlioacd shall remaiu suspended for the period 
daring which the Proclamjtioii is in force or for such shorter 
period as may be s|>ccijisd in the order. 

(2) An order made as aforesaid may exlead to the whole 
or any part of the territory of India. 

(3J Every order made under clause (1) shall, as soon as 
may be after it is made, be laid before each House of Parliament. 


^360* (1) If the President is satisfied that a situation has 
atiseq whereby the financial slabLlity or 


Pron'iisons as to 
fiiiatieiiit emergency. 


credit of India or of any part of the terri¬ 
tory thereof is threatened^ he may by a 
Proclaniatiofi make a declaration to tliat effect. 


(2) The provisions of clause {2) of article 352 shall apply 
iq relation to a Proclamation issued under this article as they 
apply in rclalLon to a Proclamatton of Emergency issued under 
article 352. 

(3) During the period any such Proclamation as is men¬ 
tioned sa clause (0 is in operation, the executive authority of 
the iJuioa extend to the giving of directions to any State 
to observe such canons of financial propriety as may be specified 
in the directions, and to the giving of such other directions as 
the President may deem necessary and adequate for the purpose. 

(4) NotAvitlistanding anything in this Constitution— 

(a) any such direction may include— 

(f) a provision requiring the reduction of salaries and 
allowaaccs of all or any class of persons serving 
in conuection with the affairs of a State ; 

(ji) a provision requiring all Money Bills or other Bills 
to which the provisions of article 207 apply to 
be reserv^ed for the consideration of the President 
after they arc passed by the Legisbtnre of the 
State I 

(h) it shall be coiapctetit for the Presideut during the 
period any Prochunation issued under this article 
13 in operation to issue directions for the reduction 
of salaries and allowances of all or any class of 
per5-oiis serving in connection witli the affairs of 
the Uniofi including the Judges of the Supreme 
Court and the High Courts, 


4. Article 360 fihaU not apjJlv to the Siaip of Jammu a^d Kashmir. 
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'361. 


PART XIX 

MISCELLANEOUS 

(1) The Prosidenl, or the Governor ... of a 
State, shaU not be answerable to any 
ProteetMo of Presi- ftj,. itie exercise and performance of 

deni and Gov.rT.ora. 

any act done or pufiK)rting to bo done by liim in the cxerdse 
and performance of those powers and duties t 

Provided that the conduct of the President may be brought 
under retdew' by any coortj tribimal or body appointed or 
designated by either House of Parliament for the investigation 
of a charge under article 61: 

Provided furtlier that nothing in this clause shall be 
construed as restricting the right of any person to bring appro¬ 
priate proceedings against tbe Govemnient of India or the 
Governnient of a State. , - . , 

(3) No criniiiial proceedings ivhatsocver shall be instituted 
or continued against the President, or the Governor .... of 
a State, in any court during his term of office. 

(3) No process for the arrest or imprisonment of the 
President, or the Governor . . . of a State shall issue from 
any court during his term of office. 

(4) No civil proceedings in winch relief is claimed against 
the President, or the Governor .... of a State, shall be 
instituted during his term of office in any court in respect of 
any act done or purporting to be done by him in his pmsonal 
capacity, whether before or after he entered upon his office as 
President, or as Governor .... of such State, until the 
expiration of two months next after notice in writing has been 
delivered to the President or the Governor .... as the case 
may be. or left at his office stating the nature of the proceed¬ 
ings the cause of action therefor, the name, description and 
place of residence of the party by whom such proceedings are 
to be institnted and the relief which he claims. 

Art- 361: PctwbaJ Inmitmifir oF Pr^tdent or G&Fcrtior - ^ ^ . 
for officii kU+ 

This Article personal iiiunarity from ugal actum to the 

htads of the States for (heir odHcial 43Ct^. 

" I, Jn its appHcation to the Stiite of Jam Jim and Kaslituirp to article 
361. oftet clatiM! f 4 ). the fdllo-ft-ing danse shall be added 

The proviisions of this ficticlc ghall appty m rehitjoTt to Hie 
Sadar-i-Rifasai of Jnminn and Kashmir as Ihcy npplv in relation to a 
Governor/ hut idihout prejnilic^ to the provisions of the L'onatitiitiiDa 

oi that t. iri 

2 The word^ 'or Raj pfairiukti' have been oniittcd by the Consh- 

ittlion fSevetith Amendment) Act. 1956. [As a result, the ex-Kaj- 
T^amukhs have los&t their intmuttity from cnnimal proceedundei^ 
the preseut danse : Krskar v. Cl960} S.C, (Cr. A, 103/55]. 
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‘Slimtl net be utwenbtB to *ijy tonrl' 

c.n ^mpel tl.e Tr^id^.U or 

Court comiwl him to forLa^ 

li« cJntfts. He is not oinenaEil^ in. pcr/ofniing 

aay Court* "menahle to the v^ls or dirwtions ksned by 

|Art» done or piu^ortin^ to bo done’. 

tfcc <Jutiea of the Governor^* Po^rs ar ptjformance of 

-id^ioJ'agTjITiief ISne^Ss^ri'iT 

Coiatitntiou, it eornw wiiliitt the protMHin“o-”\“” 3 S'''r/'Jh 

piDfeised to be done in unrsninr*. n( ?i,I ^JL Jl”'- .■ '* ^ L'i 

»r-iirf ,.h.„s,-,r.„ ™ "i; '" 

2nd ProTUfl!^ 

I-rocL.'lrtrcIirrt'trcanoo^i"^ the 

done in r^'ilr 

«.e Gov™ ^4 

may may be scn]t]iiT-=5ed hv the ns the CQ#r 

the individual against the (^-e^me^t * ’” *“ 

SdoJ^tTbiV aoTs^rbri!;' <^^ ^1-1 

istined a^ninst the Government, ■vhere tfit suiter ’^'1^ 

hiiFe been ofhertiise ttminlainnhle ngaiiii;t the Government^^lvf ^ 

sen or proceedhijj, the Governor i/not a ne^™ '* 

Cl iA^ - r_ _ 


prior to IhE" iUirLitqtioti of ciTu |.'ciJciryiQ]nS 9 Ig ImthfKeu-l * -i — 

nature to that to be /oand ii, s. si of the cLj^ of ^ri>rSre> 

‘362. In the crrercise of the power of Parlbnient or of 

Rights and prfvi. of a State to rriake Jatvs or 

ie^M of Rolerg tif *sscTctse df tlie exdqittive power df 

Indian Slates. the U,iioti or of a State, due re^ird tb»lt 

_ >“ hoa ■“ «« ir 

(65ft C. .^rafrhrijVe. 56 c W N. 

A '®“ V, Rajpr,„,n),h. 

1 ' 6 / Romlay v. ^’JWJJll^^(f, (iSSOj 62 Bom T b mi 

Att-.ela 362 shal! net apply to the State of jarniit^KlSir 
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tmtler any such covenant gr agFcement as is referred to^ in 
. . . article £91 with respect to the personal rights, privi¬ 
leges lUid dignities of the Kulcr of an Indian State. 

Art. 362: Guannl^c bI right* and privilege* of Ruler* of luiltan 
5taite«. 

\. TTtia Article ^Ivm toiis.titqrioitaJ rccuguiLlcui ity iJukh? pci^ua^ 
lig^htSp prlvi!*tges anS dignities, of the Hnki <ii Indian LAii- 

jtas 1,22) p p£Piij wtikcli Jfccive Lecu assured by mvcuatit or agT^r^nitnt 
btiwceti tilt Gf>rernnit:nt of India Qiid Jsttch E-ottr^ prior to the Cuo- 
srituiiotip e.g.^ es let ti hlt use oE red pSnle m tarsp if nits and prose- 
onrionS. 

2. S. &6 of lh»: CcMlt of Civil Procetlure provided tliat A Ruling 
Chiti' could not be sued wEtliont llie conMfit of the CtncjoJ Govwn- 
mciit. In view of Art. 3S2 this privilege is available even after the com- 
menctmerit oi the Constitpiiun. T1 i;l4i luis now been safeguarded by 
S7iJ, inserted bv tiic C. P. C, Amendment Act^ 1931- S.niilarly, 
s. t97A bos bemi Ln^orted iti the Cr. i\ C, to cninre diat HO proseentlou 
stuiEl lie qgomst an cs-kuler eiscept with the previoiaii sanction of the 
Central Ciovemraent. The privilege under i. 197A, Cr.^ P- C. how-^ 
ever^ firtillned to pio?ecution for ail ^offence' ami docs not extend to 
an application cnOTf &- 4Sl, Cr. P. C.^ 

d. The Rolersi" status under tJie Coiistitutloti is that of itiere 
ccfiwns of IndiSp but for certain privileges etc.* which shall not ht 
iHi^^sc&sed bv any other citizen- To thie eKttnt, Art- 30*3 forms an 
e!cccptioii to xArts. like 15 and 38- 

'Agreement i* ta in Art, 291*^, 

These words to ihe agrfifrincuts mentioued in the oF^ding words ol 

Art, 291, tlint Ifi, any 'covenaTit or agreement entered into...before 

die euniinencemeuE of the Conf^iHuiioo' bv whieli personal rightji ot 
privileges were guaranteed to the Rulers, *'** 

'PeeifUnal rightit privilegei nud di^nltieA'. 

]. What is saved by Art, oG2, however, is the 'perMuaP rights 
priviJeges oi the ex-K'iItrs and tu>t their constitutional or palitical 
righiii, sucli as the power to grant, suspension or remissioTi o( dcaUi 

iontencts.'^ . * . * * 

2. Tlie gBarantee given by the Arttclc is oE liimted extent t It 
oulv gmiruntees that ihv RuEer'a private properties will not Ew ciuiined 
as State pfctperties.^^ Tlic KuafaiiLee has no greater scope than ibia 
find does not, a-ccordiugly, prevetit the State from dealing with the 
pr<»pcrtv cn tlie assumption that it is private pro^jerty/^ aud to 
acquire^* or rcsulalt such property nloiig with other prn-ate properties, 
under u lenaucy Legistaft'ou or the like.*" 


7, The words ‘^ctau^ ?l: oE"' liave been omiited hy the Constitu¬ 
tion (Seventh Antetldmcnl) Act* 1956. 

fi. Vatidiiy of this section was uplield in flhhua/j v. Riirunto, (19^) 
57 ikim. Ir.R. 09 = 

9. v. 5hile af f^mbay, A. 1953 Rnm. 

10. Cy, Das /. in v, o/ V. P.. tl9^2] J3,C,R. 1020 

11. mUnafi V. Ramrufl. (IfiElSl 57 Batn. L-R- 60 (62). 

12. Tin: ^enpe of .Art. 51^ iii not eon fined to ai^cements relating 
to Pril'v Purre OS was supposed by PnJl'fr w StMl Qf F.* (lflo2) 
7 D.L.R. 17 [Nag.). 

13. IVfffJ y. SlaU u/ T. C., (J956> S.C.A. +#6 

U. State fi/ BHiar v, KuniiCsIiii'iJi', S.C.R- Sap 

15, /agO/Jr4i3!h v. Hurihiir, (19501: 1067. 




636 


SH0RIE5. OOSSTITUtlON OP INDIA [Art. 363 

folTowji tliat An. ^ (jpe^ not bir the acquiaitiQn of the 
which ivert Teco^mscd as the 'piirite prgperty' of the RuJer 
navmrni' **iweea the Ruler anfj the Govcniiueiit of ludin, on 

,W *''* Constitution;» « 

fair and cqniiaWe reutH payable by the tenants of such 

u fiction from sncjt hinds ;'■ 

J.tnpwiiipn of Bncfi reasonable i-estrictions as may be le«- 
tamalely imposed upon other laiidlorda in the intertsta of the teian^ 

363. (]) Notwitbstandinff anythinff in this Ccnstitution 
Bar to interference to the provisions of article 143, 

hv conrts iji disputes neitncr the Supreme Court nor ^ny other 
coiirt shall have jurisdiction in any dispute 
^rwti , grremems, ansing^ out of any provision of a treaty, 

-y ' X covenant, cngag^emeiit, Jan ad 

or other Similar mstrument which was entered into or executed 
More the comtnencement of this Constitution by any iluler 
of an Indian vState tud to which the Govemment of the Dominion 
ot India or any of its predecessor Governments was a oartv 
and which has or Iim been continued in operation after such 
oottiinencement, or in any dispute ip respect of any ritht 
a^^ing under or any liability or obligation artsing out of any 
of the provisions of this Constitution relating to any such treaty 
agreement, covenant, engagement, janad or other 
instrument. 

(2) In this article— 

(a) "Indian State" means any territory recognised before 
the commencement of this Constitution bv His 
Majesty or the Government of the Dominion of 
India as being such a State; and 
{fr) "Ruler" includes the Prince, Chief or other person 
recognised before such commeucement by His 
Majesty or the Government of the Dominion of 
India as the Ruler of any Indian State. 

Seapt of Alt. 363 (1), 

1. No Court Bhall have jurisdiclibu to eotertaio a dlsnute sriiin^ 
ont ^ ifMties etc., entered into between Rulera of IncJian^Stat^r^nl 
the ^vernment of InJia, fti- junsdietion of the Sapreme Court is 
also iMtr^ by PmviEO it) to .trt. 131; if it is a Slate whidi w lo^i 
Its imegnty by re.tson of merger or Dthemise, the jurisdiction is bam^? 
by Art. 363 (|). The cause of action relating to SMchdifiiSfes ir^t^ 
ticfll IB nature, and the remedy provided by the Conslitutiftn *1^ 
a reference by the PrcBident to c!ie Supreme Court under *Art 

2. While Art. 303 (!) poslulatu tbe coulinued opeTalioti'of u'ie 
treaties, ugreemeuts etc,, entered into nr executed brfore the commeiice- 

IS, Ntefe of Bthar v, KamtfHn'ar, A. 1952 S,C. 2S2 fSSn 

I7. V. /ZapFfd^rrflMlii, A, 1G57 Ofi<sa 24 ^ ' 

^^18. /ojauiurih V, Uarth^r, A, 19S3 S.C. 230 (2«) ; jjggs, 

c!c‘Vl. S-C B. 47t: 
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iqcnt gf the Cojistitution and giTing rbt to disputes, it do<!s not require, 
as a coqditioii p£ itii hppUcotKCin, tlint iinch ftionlii arise a^Ur 

ttie c(irniiicm-'''cnieiii oE tbe CoiiititniiDa- Tlie tiuie factor Is related to 
iJic iHjtnjjnCiilj and not tbe dit^pntq^. In order tliLii the bar under 
Art. 363 U) IS to appbt mstruiufint should Imve boen executed 

before tbe CoustimtiQii came into force und has to be in operation after 
dic CoustiiacLon, but the dispute which is the subject-iuatter of the 
Litigation muy arise h^orc or alter/^ 

3. While the Proviso to Art. J3I bars the oriinnal jurisdlctiou oi 
the Supreme Court in disputes ariaing out of such tfeaUes and agree- 
luents. Art 363 bars the jurisdktton of iH Courts and iu respect of 

^le Sterner agrpementEi entered into by Rulers of Indian Statc:^ 
before the commencement of the Constitution come under the present 
Article." 

4. Even where a private person has certain priHIcges"" or tven 
contractual rights” or bentfits^=» following from a Covenant tuEcred 
Into bv an cx-Ruler^ he cauuot enlorce [Jic Covenant in a Court of 
kw, whether he was a party to such Covenant or notr Apart from 
Art, 3&3, the Covenant la an 'Act of Stale* and is not cnlarceable 
against the new Sovereign who acquires the territory of the cX'Rukr, 
unless the new Sovereign chooses to reccFgnisc thciu^^* by a specific 
and unequivocal actr*“ 

5. But the bar under Art. 363 (1} is aiiracEcd only if the dispute 
* arises out 0/ the Covenant, Thus, where an individuiil hud u right 
ender a lisw which Li not uHcclcd by or is independEnt oP* the Cownaiil, 
the individual is not barred from eniorciug his legal rights in the 
OQurts." In Eiucb s^uitp the individual does not seek to eniorct any 
right arising from the CovenanL* 

3G4, (I) Notvvitli&taiidiiig anything in this Cfjnstitution, 

Special provisiona tlic President may by public notification 

to major ports direct that as from such date as may be 
and acTodroiues. ill the notification” 

(a) any law made by Parbament dr by the Legislature 

of a State shall not apply to any major port or 
aerodrome or shall apply thereto subject to such 
exceptions or modifications as may be specified in 
the notification, or 

(b) any exiFling latv^ shalt cease to have effect in any 

major port or aerodrome except as re^^pects things 
done or omitted to be done before the said date, or 
shall in its application to such port or aerodrome 
have effect subject to such exceptions or modifi¬ 
cations as may be specified in the notification. 

20. Prpvlf V, Stale af ]lf- A. Ifl23 Nag. S6. 

2L Vmt^ Stu^h V. af Bomtvy, A. 1953 S,C. 540, 

22. Daimia Cement Co. v. f- T. Commr.. A, 3953 S.C, Bid. 

22a. Raahitbar v. Stale of U. P.^ A. 1969 S.C. 909. 

23. Amar SingUji v. StaU fl/ Ra/oilbflw. A. 1955 S.C, 504 (J2J) j 
(1955) 2 S.e.R. 303. 

24 pgsKfiQth V. mrihar, A. 1S58 S.C. 259: fl95S) SCR. (067. 

25] Bhfltoiiofli V. State of A. 1954 S.C. 650. 

] Stale of M- B. V. A. I95& D^I.P. 71. 
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(3) In thk article— 

(a) '^majqr jiort” rtjean:> a port declared to be a major 

port by or under any law tuade by Parliament or 
any esifetmg law and includes all areas for the time 
bein;^ included within the Umits of such port; 

[b] "^aerodrome"' means aerodrome as defined for the 

purposes of the enactments relating to ainvai^, 
aircraft and air navigation. 


-365. Where any State lias failed to comply ivith, or to 
SIfect of failure to ^ive effect to^ any directions given in the 


comply with, or to 
give effect to, diroc' 
given by Ehe 

Unions 


Definitions 


(I) 


( 2 ) 


exercise o£ the executive power of the 
Union under any of the provisions of lilts 
Constitution, it shall be lawful for the 
Prciideat to hold that a situation has arisen 
in which the government of the State cannot be carried on in 
accordance with tlie provisions of this Constitution. 

366- In this Constitution, unless the context otherwise 
requires, the following expressions have the 
meaninga hereby respectively assigned to 
them, that is to say— 

‘agricultural incoine” means agricultural income as 
defined for the purposes of the enactments relating 
to Indian income-tax; 

‘an Anglo-Indian'* means a person whose father or 
any of whose other male progenitors in the male 
line is dr was of European descent but who is 
domiciled vyitliin the territory of India and is '*r 
was bom within such territory of parents habitually 
resideot therein and not established there for tem¬ 
porary purposes only; 

(3) “article” means an article of this Constitution ; 

(4J "tKirrow” includes the raising of money by the grant 
of annuities, and “load** shall be construed 
accordingly ; 

'clause" iiieuus a clause of the article in which the 
expression occurs ; 

‘oorporatiou tax” means any tax on income, so far 
as that tax is payable by companjes and 4 a tax 
in the case of which the following conditions an* 
fulfilled: — 

{a) that it is not chargeable in respect of agricultural 
income ; 

(&) that no deduction in respect of the tax paid by 
coinpaiiics is, by ary enactments which may 


fS) 

(6) 


2, ilniele 3(S ahall tiat apply (0 the State oE JoRima ftftj Kastunir. 



Art, 366] SHORTlvR CONSTITUITON of INDIA 


639 


apply to the tax^ autiiorised to be made from 
dividends pai^able by the companies to indivi¬ 
duals ; 

(c) that 110 provision exists for taking the tax so paid 
into account in computing for the purposes ot 
Indian iucoine-tas tlie total income of indivi¬ 
duals receiving such dividends, or in computini^ 
the Indian income-tax payable by, or refundable 
to, sucli individuals ; 

(7) *'corresponding Province'% ^ 'corresponding IndUiii 

State'" or "'corresponding State" means in cases ot 
doubt 5uch Provincei Indian State or State as may 
be determined by the President to be the corTCS- 
ponding Province, tbe corresponding Indian State 
or the con e^ppondiiig State, as the case may hcp 
for the particular punxise in question ■ 

(8) "debt" includes any liability in respect of any obliga¬ 

tion to repay capital sums by way of annuities and 
any liability tinder any guarantee, and ^'debt 
chargcti" sbaP be construed accordingly ; 

(9) "estate duty" means a duty to be assessed on or by 

reference to tbe principal value, ascertained in 
accordance with such rules as may be prescribed 
by or under laws made by Forliafncut or the Legis¬ 
lature of a State relating to the duty, of all property 
passing upon death or deemed^ under the provis4on?> 
of tlie said laws^ so to pass ; 

(10) ‘"existing law" means any law, Ordinance, order, bye¬ 
law, rule or regulation passed or made before the 
comine ncemctU of this Constitution by any LiCgis- 
bture^ authority or person having power to make 
such a law, Ordinance, order, bye-law, rule or 
regulation ; 

U Law in this clause mcami atatote Saw, ifidudlag gvbcmdiEiatc 
ItigUtatidii, i.e.» ony ralfr. rtgulfliEon or order made under blatniDiy 
nuthoritv/ TSionph 'nQlilScationE’ ate laentfoned m this ciause, wIictl^ 
iiotificadocis are Usned under stmntory poH.'er^ disUngnislied frorn 
execalHe notifications), iliey thcmselve* have ihe force of law." 

2, Tiie word ^passed' in this definition -ran only mean as '"having 
received the ssinctioii or im^riiaatnr of the Legislatarve or legistaUve 
amthority”* CBS^tomary law is thus excluded from the ptoseak definJ- 


3. Efi^vardi mils V. AJmir. 19SS S,C. 23: 1 

^ C R 735 

4. ' Stats V. Giypat A. 1956 MM, S3S (T B.}; SiaU v. 

A. 1957 M.F. |i|5. 

5. SiaU of Bombay v. Bafjflrd, A^ Sasi S.C. 31E. 
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thciugll it S 3 a Maw iu force' ^ilhin Ihe meaaanjj of x4tt, 3.72^ 
ExpL I. Sirnilarl?, tliongh Hindu has bceu applied in the 

edminislmciou of Justice l>y directltjn^ of competent tegislatnre, it 
mot fallow that HiniJu law' was 'passed cr made^ by a IfCgislatare. It can¬ 
not, thercfarc, be said to be an "existing law" witliin tills definition;*’^ 
thoug^h It is inclndcd in the de&^itian o£ Maw in force' in Escplanatioa I 
of An. 372fc wliere the definiiioii uses the Word instead 

of the W'ord "means* which is used in the present dtfinliiqn ol *e;si5tini< 
law*". 


The dcfinitiotij read ns a wttole, shows tliat it is only orders having 
the force of law, and not mere executive orders, that am inclnded 
within this definition * 

Rule mnam— 

"*a rule made in exercise of b power conferred by any enactment* 
and shall include a Regnlalion made us a mle tinder any enactment’*.'' 

Service RnJes made ntider s. 2M (2) of the Goveminent of India 
Act, 1933,'* come under the present definition. 

"^Regulation**. 

Regulation means— 

"a Regulation made by the CenlTBl Government under the Govent- 

inent of India Acts."^'' , ^ 

A Regulation luude under s. 2fi6 13) of the Government of Indm 
Act 1935 would continue uftcr the commencement of the Cons’^tutiau 
by Virtue of this clause."* 

^"Fa»ed or made" *. 

ia material for tlic definitiDH ifi the time of enaclmtsit of the 
low If the Act was passed before the commeuceniffut of the ConstThi* 
tiau it would he "existing low' within the meaning of the present 
definition even thougli it was brought info operation c/ffr the com- 
uieneeuient of the Constitution.^* 

**Ha.Tlug power I* «ivh Uw'. 

These words indicate that the definition of Art. OOli does not 
r^hviute the question af com f^5fcues* ‘ of Ihe Legislature which made the 
law Thpji it has been held** that since Ihe Essential Sujppiiefl Act. 
194a passed hv the Indian LegtsJaturc, could not^ nt that time LSteud 
to the Indian Sfotes, and was not extended lo RBitasthnn prior to the 
commencement of the Constitution, the Act connnjt be *atd to be flti 
^existing low' In Rajasthan. 

(H) ^'Fedeml Court” means the Federal Conrt constituted 
under the Government of India Act, ; 


Mcii Saf V. Kattd Kari, A. 1954 HyiL Ifil 

v. Stale of OrisSa. A Ipl 247 (25^. 

MaUm Uiiar PTHdesh, A, IfiSI AU, 357 

General Clauses Act fX of lS97i Sec. 3 ^ 

JCd^tfifochefcm v. Post A. 1956 Put, 3Sl 

G^^eml Clauses Act (X of 18971, S. 3 fSO). 
jftedtsh V. stole of P., A- All. 43S. 

Autii V. State of (19541 1 ai.Lj, (l7 (J60) ; SiaU u/ 

Puiubav V, JJeman, .A. 19S2 Botu^ 6. 

14 AMiiadnrfll v. StaU of U- P.. A. I95S All. 12. 

ts, Ramjidat V. State of Rafatthan, A. 1954 Raj, 97 {ms. 


6 . 

7. 

S. 

9. 

If). 

11 . 

12 . 

13. 
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£123 includes all materials, commodideSj and 

articles j 

Co^9'- 

The defitiEdqn of ^goeds^' in the Sak q( Goods Act* [930^ k ordl- 
!jari]y followed in interpnettng the prewnt cLanse.'^* 

(13) '"guarantee^" includes any obligation undertaken be- 
fore the cenimeiicenient of this Constitution to 
make payments in the event of the profits of an 
undertaking falling short of a specified amount; 

{14) Court^^ means any court which is deemed for 

the iJiirposes of this Constitution to be a High 
Court for any State and includes— 

(h) any Court in the territory of India constituted or 
reconstititted under this Constitution as a High 
Court* and 

{h) ady other Court in the territory of India which 
may be declared by Parliament by law to be a 
High Court for all or any of the purposes of this 
CDtistitutioii ; 

(15) ^'Indian State” means any territory w'hich the 

erninciit of tlie Do^iiuion of India recognised as 
such a State ; 

(Ihl ^Tart” means a Part of this Constitution ; 

(17) "^peiisloii” means a pension* whether contributory or 
not* of any kind whatsoever payable to or in res¬ 
pect of any person, and includes retired pay so 
payable fc a gratuity so payable and any sum or sums 
so payable by way of the return* with or without 
interest thereon or any other addition thereto* of 
subscriptions to a provident fund ; 

(IS) "Proclamation of Emergency^* means a Proclamation 
issued under clause (1} oE article 352 ; 

{19) "public notification" means a notification in the 
Gazette of India* or* as the case may be* the Offi¬ 
cial Ga 7 ettc of a Stale * 

(20) ^’railway” does not include” 

(a) a tramway w holly w ilhin a municipal area* or 
(5) any other line of communication wholly" situate in 
one State and declared by Parliament by law not 
to be a railway ; 

(21) Omiiied^^ 


16. Kulkarni s\ The SMie, A. 1^7 11 P. 45. 

37, C3. ilZI'h been oniitted by the Cotistitulioii (Seventh Amend- 
uient^ Actp 195^-^ 

41 
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(22) '^RuItT*^ in relation! to an Indiati State inoatis the 

PrincCp Chief or other person bv 'Lvhom any such 
covenant or agreement as is referred to in clause 
(IJ of article 29i was entered into and who for 
the time being is recognised by the President as 
the Rulei of tlie Stale^ and includes any person 
who for the tiiue being is rect^ised by the Presi- 
deut as the successor of such Ruler ; 

(23) '^Schedule*' tueaiis a Schedule to this Const it ution ; 

(24) Scheduled Castes*' means such castes, races or tribes 

or parts of or groups within such castesj races or 
tribes as arc deemed under artide 341 to be ^he- 
dnled Castes for the purposes of thiu Con&titutiou ; 

(25) ^"Scheduled Tribes*' means such tribes or tribal com¬ 

munities or parts of or groups within such tribes 
Or tribal cotiiinunities as are deemed under article 
342 to be Scliedtded Tribes for the purposes of this 
Constitution ; 

(26) "securities'* includes stock ; 

(27) '*sub-chinse" means □ sub-ckiise of the clause in 

whicli the expression occurs ; 

(28) "taxation'* includes the imposition of any tax or 

impxMt, whether general or local or special, and 
"tax" shall be coiistrued accordingly * 

in^ans a CQinpulMTy Itry and T^^onjd include c^dutributidn^ 
fujahlc by emplav^*rs under Hit Hraplovets* Slate Insurance Act. 194S " 
a toll levied under the statutory authority.** 

(29) *'tax on income"' includes a tax in the nature of an 

excess prohta tax ; 

{30| "C/witffl (errifflry" means any tcrrilory specified 
in the Ftr^i Sthedule and irzcluder any other ierji- 
iory compnsed icM'fhiii {he ierriioTy of India but 
no( specified in f/ial 

367, (IJ Unless the context otherwise requires, the 
CVeiieral Clauses Act, 1897^ shall, subject to any adaptations and 
inodificatioits that may be made tliL-rein 
under article 372, apply for the interpreta- 
lion of this Consdlution as it applies for 
the interprtlatioii of an Act of the Legislalnre of the Dominion 
of India. 

(21 Any reference in this Constitution to Acts or laws of, 
or made by^ Parliament, or to Acts or laws of^ or made by, the 
HfCgislature of a State . . . shall be construed as including a 

lit, ^InaPfj/ V. Employcet' VOfpTi., A. 19^7 AH. 33® rl-fri 

V. of RafaHhan. A. \95& llaj. |3s' (liij). 

311- SnL&tiiqt«d by the Constitutiou (Seventh mpndnicni) Act,' !9gS 
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reference to an Uidinauce made hy the President or^ to an 
Ordinance made, by a Governor . ^ . p as the case may be. 

t3) For the purposes of this Constitution foreign State” 
m^ans any State other £!ian India: 

ProvidL^ that, subject to the provisions of any Ian' made 
by ParHanient^ the President may by order^^ declare any State 
not to be a foreign State for such purposes as may lx; specified 
in the order. 


1‘ART XX 

AMENDMENT OF THE CONSTITUTION 

*368* An amendment of this Constitution may be initiated 
only by the rntrodnetion of a Bill for the pur] nose in either House 
of Parhaiueiit, and when the Bill is passed 
i'rpccdare for ■ ^ Plouse bv a majoritv of the total 

Constitution. membership of that House and by a 

majority of not less than two-thirds of the 
members of that House pre^ut and %'oting, it ahull be presented 
to the President for hi* assent and upon such assent being given 
to the Bill, the Constitution shall stand amended in accord^ 
ance with the terms of the Bill; 

21, Set ihe Conilitiiiioii (ficclaratioii ai^ hq Fortign States) Order* 
S950. 

22, Tu l\s opplicatjon to the State of Janimu anil Kashmir* to article 
36Tj tile loiltiwiug clause shall be addeo :— 

Fcir the perpoaes tlsEs Coustitullon as it applies iu felation 
to tlie State of Jaanna oiid Kashmir — 

refettneesv to thh Con slitwiioii or to the ptoidsians thereof 
slinil omstrued as telereuce to ihe Con-^titutioo or the provision.-^ 
iherqof as applied in relation to the said Stale; 

ih) rqftrtiirej^ to the CT^iversinienl of the ^aid State shall be con¬ 
strued as iacluding refetences to the Sadar-i-Riya-^t acting ou the 
advice of Ills Council of Miuisters; 

^ fc) teferelaoefi to a High Court shall itidnde refeteiices to the 
High Court oi Jamma and KQjnlnuir; 

(ef) Teferctices to the pernmacnl: resEdents of the satd State shail 
he ccinstmed as mesuing persons who, before tlic comtnencemetit of 
the Conirtilnlioti (Applicaiioii to Jatnmu and Kashmir) Ordcr^ were 

Tceognised State subjects iimler ilic laws in force in the State or 
who arc recogniscfl hy any law' made hy the Legislature of tine State 
na pertnaueat reii^idents of the Stale; and 

references to the Governdar slinll be coa.4trued as refeTences^ to 
Ihc per'yniT for the time being rtcoguiMd by the I^sidput as the 
Sa-dar-bRiyasnt of Jauiinu a ad Kashmir and as iaclnding references to 
anv person for the time being recognised hy Ihe President -ds being 
eempetent to exereise the powers of the Sadar-i-Riyai^t 

I. In iis applioaLiou to the Slate of Janirrm and Kaiihmtr^ to 
artccTe the following provLso shall he added : 

Provided farther that ino ±.ach ansendmerit shall have effeet in 
»laHou to tlie Stale of Jarnma and Kashmir unless applied Tw order 
<if the President nuder clause fl) of arliclc 370.'^ 
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Provided Uiat i£ such anieadnieut seeks to mate any 
change in— 

(a) arttde 54^ iirticle £5^ article 73, artiok 162 or article 
241, or 

[fa) Chapter IV of Part V, Chapter V y£ Part VI or 
Chapter I of Part XL, or 
(r) any of the Lri^ts hi the Seventh Scbednle, or 
{d) the rcpre^titatioQ of Slater in ParliaiDCnt, or 
fe} the provsiotis of tlib article, 
the ainefidinciit shall also require tu be ratified by the Legis¬ 
latures of not less than one-half of the States , . . by resolu¬ 
tions to that elfect passed by those Legislatures before the Bill 
makinis provistou for such aiuondment is presented to the 
Presidtnt for assent. 

DUfEr«at mexln of tb* proTivioM iho C*M|itmion. 

TIlC Icdinn iZcuiiititiitian lays down ihrati different mcMles of alimi- 
tioa cf its different provisions t 

I. A very large number of pruriBiaiUi ore opun in atteratioii by the 

Union PorlinioeiJt^ bv n simple majority p nfc;,, the matters referred to 
in Art&. S6E) and ^40: . ^ ^ ^ 

[ir) Creation of new States or reconstitution of existing Stales,^ 
(b) Creation or nboSition of Upper Cbambera in the State.* (c) Consd- 
of Centrally administered areae/ (d) Adminislratioo of 
Schedoled Areas mid Schednled Ttibes,* 

These maltCTs will pkjI be treated as ''nmcndinedts of the Consd- 

however, a matter is not covered by any of these articles, c.e., 
cession af territory- to a fonTTgn power, thet can Le tlfccied only by 
enact'ng an Amendment .Act under Art 

II. In Che case nf a few matiera relating _ to tlic federal Rtrnctilrc 
of the Constitnriofip a speriol mode is prescribed, vi2,p that the Bill 
for amendmenE nmst be pressed by g two-thirds majority of the members 
of each Boufie present and voting r-sneh mnjoriiy being more flian 50'^ 
of the total membership of each Honseli iben, and Tniified by the Legis- 
latnrcs of half of the Statcii. TProviso to Art. 368]. These mntTers are- 

fa) The manner of etcclion of the President.* ib) Extent of the 

exeenCive power of the Union end the States.^ Tlie x^npreTne Coun 

and the High Ccjarts/ fdl Distribution of Tegtsallve powers b^iwe-n 
the Union nnd the (e^l Representation of States in Parliamedt/ 

(n Proidffionfi oF Art. 368. itself. ^ « -a i- 

III. The remaming provisions of the Constitution shmll be liable 

to be amended bv PiirVlanieni by n majurity of two.tlnrila of the 
mcenherH of each House present and voting, provdied sneh trinjontv 
cxcaetTs 50% of the total inemlicrslitp of that House [Art. 368], jCo 


Z .Art. 4 Q}- 

3. Art. 169 fib 

4. Art. 240 m. « . ^ J 

R. Paragraph 1 of the 5th Schedule <ind Psiragrapb 21 of the J5Cli 

SchednlF^ ..... 

5a. Ref. on Agreement relating to BeimlKiri Unnm, A. 1960 S C. 


6. Arts. 

7; Ans. 73, IS*. 

H. Art. CTu TV oi T^rt V, Cb. V of Part VT. 
9- Ch. I of Part XI, 7tb Sicti. 
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»tt£catioii Ly the Slate IrfKislatnMA will lit required for these anieiid- 
merits. 

PtiocLplej «lM,tiiig' l» fcmtnilroeiH: tlic C*itititution. 

Subject to tliE sfwcial pirocdiJnre laid down in Art. tfur Con- 
stilnlion power upou ibe ordmiuy Legis^tnre of i!ie 

Union f i-t,« tlie ^*arHamcnC dnd there is no aepaptc \yjdy for amcnoiiig 
ihc ConstitnLiou, as esifits in some other Constitution. . ^ ^ 

(6) Subject to tile provisionii of Art. 36S, LonbtUntion .Aiu enom cnt 
DilLa are to be passed in the same way as ordiuEur/ Billi- _ _ 

ic) No proi-iston of tile CoDstitdtkni is imiuune from coti&titnt^RM 
amcndnient and, provided die procedure os taid down m Art. 36S » 
complied wiih, Fnrliaroent may, by a Constitniioo Amendment Act, 
fliiiend Art. ^ Itself, it is possible to cede a part of tl« temtory 
nf Indio by amending .Artr E-*" 

id] The Courts are competent to examine the Tulidity ol a 
tution Amendment pill^ but the scope of enquiry seems IQ be Itmited 
tu see wlitther the provisions of Art. m have been complied wnli or 
violated." 


Amendmeut -qI Fundunciiitlil Right*. 

h is clear from the ubove, that in u«r Couatitution^ the provision.-^ 
relntino to Uie Vundflmeiital Ki^ht^ (Part lUl Imvc uo special SMCEity 
and that they may be amended, like any other provision of the Coa¬ 
st hut ion bv the special niajorily of ParliBineiit ni laid down in tlie first 
paragraph of Art. Notw-ithstanJiug Art. IZ, therefore, the Funda¬ 

mental RiEhis have no iinmuEiity from bemj^ aniended by the Unmn 
tjegislature itself, in the ordfnary legislative procednre, provided only 
thc prescribed majority pas^s the amendment BiiL 


part xxr 


temporary and transitional provisions 


'36a 


Tempornry p^wer 
to Fartiament to 
mahe laws with res¬ 
pect ^ to certain 
ujatters in the State 
List as LI they were 
matters in the Con- 
current List. 


Kottvitlistfiiiditi" ■anything m this Const i tut ion* 
Parlisiiiient slinlU a period of five 

ytars from the comrEiencement of this 
Constitution, have [xiwer to make laws 
with respeet to the folloiving matters as if 
they were einimcrated in the Concurrent 
List, uaiuely:— 

(al trade and commerce within a State 
in^ and the prodiictton, supply and distri¬ 
bution of I cotton and woollen textiles^ raw cotton 
including giunod cotton and unginned cotton or 
itapari. cotton secd^ paper (including newsprtttDj 
foodstuffs (including edible oilseeds and oil), cattle 
fodder (tncUidmg oil-cukes and other concentrates) , 
coal (including coke and derivatives of cDal)» iron+ 
steel and mica ; 

(b) offences agflinst laws with respect to any of the 
matters mentioned in clause (a), jurisdiction and 


I a. Ref, on Agreement retuting to Beruhari Unlou, A, 1060 S.C, bW- 
IL 5a«fcart Prasad v. Uufrm of India. C-C, 2lM. 

1. Artkk BbaU not apply to the Suite of Jamma and Ka5liiiiir. 
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po^vors of courts except the Supreme Court with 
respect to any of those matters, and fees in respect 
of m*y of those matters but not including fees 
taken in any court ; 

but any law made by Parliatncnt* which Parliament would not 
hut for the provisions of this article have been competent to 
make, shall, to the extent of the tneompeteney, cease to have 
eff^t on the expiration of the said period, except as respects 
things done or omitted to be dene before the expiration thereof. 

370. Notuithstaiidinj anything in this Constitution,— 

la) the provisions of article 23S shall not 
Temporary’ provi- apply in rclatioii to the State of 

luon^ liidi respect to Jan unit a nd Kashmir ; 

dnd Parliament to make 

lau^s for the said State shall be 
limited to— 

(fl those matter:^ in the Union List and the Concurrent 
List tvhich, in consultation with the C^vernmeut 
of the State, are declared by the President to 
correspond to matters specified in the rnstminent 
of Accession govcminji the accession of the State 
to the Dominion of India as the matters with res¬ 
pect to which the Domiiiton Legislature may 
make laws for that State ; and 

{ii) such other matters in the said Lists as, with the 
concurrence of the Government of the State, the 
President may by order specif>\ 

E.-tf’lanaiion. — For the purposes of this article, the Govern¬ 
ment of the State means the person for the time being recognised 
by the President as the Maharaja of Jammu and Kashmir acting 
on the advice of the Coxindl of Ministers for the time being in 
office under the ^Maharaja^s ProcVaniation dated the fifth dnv of 
March, 1943; 

(c) the provdsioas of article I and of this article shall 

apply in relation to that State ; 

(d) such of the other provisions of this Constitution shall 

apply in relation to that State subject to such 
exceptions and modifications as the President may 
by order specif^": 

Provided that no such order which relates to 
the matters specified in the Instrument of Acces¬ 
sion of the State referred to m paragraph fi) of 
sub-clause (b) shall be issued except in consultation 
with the Government of the State: 

Provided further that uo &uch order which 
relates to matters other than those referred to in 
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the last preC'zding proviso shall be issued except 
u4th the concmrence of that Government, 

(2) If the concurreTice of the Coveminetit of the State 
referred to in paragraph (tO of sub-clause (h) of dause (1) or 
in the second proviso to sub-clauE^ (tfl of that clause be ^ven 
before the Constituent Assemble for the purpose of framing 
the Constiturian of the State is convened, it shall be placed 
before such Asseitildy for such decision as it may take thereon. 

(3J Xotvnthstanding arty thing in the foregoing provisions 
of this arttcie, the President inay» by public notiflcatioUj 
declare that this article shall cease to be operative or shall be 
operative only with such exceptions and modifications and from 
such date as be may specify : 

Provided that the recommeridation of the Constituent 
Assembly of the State referred to in clause (2) shall be 
necessary before the President issues snch a notidcation. 

Cl. 

The power to l:icludr^ the power to falarge or add to on 

t3tifttiug pTOvlsioii -* 

Dect&riitioD. under Art. aTOfa). —In exercise uf the power ton.- 
Irtred by Art. the Presidedt haR sebRtituted the HxpLinatkiti 

tv Art. STO p) as follows: 

''JiiTi&Jflsarifoja —For the purposes of tliia articltp the Goveriifnent 
ot the Stale EitE.in^a the person for tlie time being recogni&ed by tltt 
oc the rccomniendatfoti of the Legislative Assembly of the 
State asi the S^dar-i-Rb~asal of Jamidii and Kiishmir, eetiug an the 
adivfee of the Comicil of Ministers of the State fiiijir ibe time being in 
office/' 

371. *(0 aiiythiii^ tn llitj C^nsliftiiton, 

(he President may^ by order made respccl to the Stale of 

provtsh^ 

ivPiJj respget to the consiiiuh^n and funohons of tegtonai 
of Andhra commilUes of the LegisJalive Assembly of 
Pradfih, Fulijah awd the foT fJic modi^cnliotff to be made 

Bombay. humcM of the Go^ernmenti 

and in Ihe rfd^r of procedure of the Legislaiive Assembly of 

ikfafe dnd for any special fesponsibiliiy of the Governor 
in order lo secure the proper /uneti^ning of the ref^ionai 

committees. 

(2) Noheiihstandin^ anything in this C<^RjbTutioM, the 

President wtay by order made with respect to the Stale of 

2. See the Const! t at ion fAppHcotion to Jnninin and XashtiiTr} 

Order. \9M, niadE by tJie President—In exerriRe of the po’wcxn con¬ 
ferred by tliU!# 2 e (t) of artktt! 3^0 of the Con^itnttnn, with the CatiCnr- 
reqee of the Gdverrttiienl of the State of JaTnmp nnd Kashttlir^ fS** 
C 3. Vol. Up pp, rt as ametided by the Amendment Orders 

of IB5S. 

3. Sonl SiHfih V. State of /. df K., A, ie«9 J, & K. 35 

i. ^abstitnted ljy the Constitnlioii (8#¥enth Aniendnieiit} Act^ l®5S.- 
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pT&vide f&r any special responsibility of Ike Governor 

i&r— 

(m) the csial-lishrneut of separate Je^'clopmeni boards for 
Vidarbha^ Maraih^ada^ the rest of Maharashira^ 
SaiiTashtra, Kutch and Ike rest of Gujarat 
provision ffeat a rep&ri on of of 

ilic’jEi: beards v?iU be placed faeJj year before ike 
State Legislative ; 

(ii) itJif of fnnds for deveiopmenial 

expenditure over the areas^^ suhfecl fu the 

requirements of the State as a whale ; and 
(c) an eqnilaMc arrangeme^nl providing adeq^iate facililieT 
for toehnical education a»id vocalionai training, 
and adcqunic opporiunititi for employmenl in 
services und^r ike control of i/ie Govem- 

mcKi, in respici of all the said areas^ subject to 
the rciluiremcnis of l/ie S^ale as a 

nAjxieDiiEncnt. —Tilt CoustitntioTi (ScTeDtIl Airteiiilmt^nt) Act, t 956 p 
J1135 stibsLitnEc<l the present Artklt for tlie cdginoJ Article wltich raja 
R5 falkw& : 

^*jS7E- Nesiwithstanding r.qythir^g in Utk CntLiititiitiDn daring & 
period of teti troan GoinmenccRitnl tliereof or daring sucli longer 

gr shoner period as ParHameni may by law provide in respect of i.nv 
Su&tek *he Governtncnt of every Stale specified in Part B of the FinTt 
Sehcdnle sha'l be ender itte genernl control of, and wmpty with jnith 
particuTar directions* tf flrtVp 05 may from iSine to lime be given by tUu 
President : 

Provided that the President mny by order direct that the prorisionsi 
oi this arttcTe sliali not apply to any State specified tn tbe order." 

Object of AttsttadaienL-Tlie object of the utw Article is to enable 
the f'rctiident to regioiifl] commitrceti of the State Legisla¬ 

tive A-:^cinbne3 of Andhra Pradesh nud Punjab and whcnre their pro¬ 
per faitrtionmg fay directing juiitable nKjdifir.iii^ins tn }x made in llie 
rules of bostneas of Go^'cmtntdt and Ln the roles of procedare of the 
Assembly. 

^372. (l) NotStanding the repeal by this Coiistitutioti 

of the ciiaijctnicnts referretl to in article 3&5 but subject to the 
other provi&ions of this Constitution* ali the 
law in force in the territory of India iinme- 
cUately before the conimencement of this 
Constitution shall continue in force therein 

S- In ils applicption to the State of Jattinm and Kashmir in 
article , 

(?) clanses (2) and 0) shah be nmsttedj 

fffl refetences lo the laws in fotee itt the territg^ of Indta ahull 
inclnde referencets lo ailairst ishiihan, circtalara, rcphJtarfj, 

irskads, yadofhts Stale Conneit Resoltitioni^ Kesolmltniji of the C^n- 
fUttncni As^mbty* and other instrotnfnTs Iwvlni? the force of law In 
the tefTitOTT of the Stale of Jarnmn and Kashmir; and 

tp(\ Tefcpe^^e^ss l& the cofiiTnencemeTit of the ConsthatTon shaU be 
cnn^riwd as lef^rrence-^ to Jhe commencement 0 / the Conatiliition fAi> 
phcftlion to JttTtiji.u jind Kashmir) Order, ISSf^ V,c,, the I4tli May, 1954. 


Cnntiiiimnctf in 
foPce of txaiitiiig 
Laws and tlteir osLip- 
tqtjcm. 
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until altered or repealed or amended hy a competent Legislature 
or other competent authority. 

(2) For the purpose o£ bringing the provisions of any Law 
iu force in the territory of India into accord with the provi¬ 
sions of this ConstitulioTi^ the President may by order make 
such adaptations and modifications of such law^ wht^ther by 
way of repeal or ainendment* as may be necessary or expedient^ 
mid provide that the law shall, as from such date as may be 
^^ified in the order, have effect subject to the adaptations and 
luodif] cations so made, and any such adaptation or modifiinatioii 
:shall not be questioned in any court of law. 

(3) Nothlug in danse (2) shall be deemed— 

(fl) to empoiver the Presidem to make any adaptation or 
modification of any law after the expiration of 
yCflTi']* from the commencement of this 
Constitution ; or 

(b) to prevent any competent Legislature or other coni’ 
petent authority from repealiug or amending any 
law adapted o-r modified by the President under 
the said danse. 

/,—The expression "law in force" in this 
article shall iudude a law passed or made by a Legislature or 
other competent authority in the territory of India before the 
commeucenient of this Conslituticn and not previously repealed, 
notwithstanding that it or parts of it may notr be then in 
^nx^ration either at all or in particular areas. 

Explanation /L—Any law pa^ed or made by a Legislature 
or other competent authority in the territory of India which 
immediately before the commenccmeiit of this Coustitution 
had extra-territorial tffeci as web as effect in the territory of 
India shatl, subject to any such .idapuitious and moiifi-ations 
as aforesaidi continue to have such extra-territorial effect. 

Expianafion Jli. —Nothing in thb article shall be construed 
as continuing any temporary law* in force beyond the date 
fixeti for its expiration or the date oix which it would have 
< 3 cpired if this Coustitutiou had not come into force. 

fl\—An Ordiiiance promulgated by the 
Governor of a Province under section S8 of the Government 
of India Act^ 1935, and in force immediately before the com- 
tnencenicnt of this Constitution shall,, unless withdrawn by the 
Governor of the corresponding State earlier, cease to operate 
at the expiration of six weeks from the first meeting alter 
such couimencenient of the Legislative Assembly of that State 
r functioning under clause (1) of article 382, and nothing in this 

.SnbfititutH] by tht Constitution d-'TSt Aisittnduient) Act, 

S. 12 for "two j’rarii". 
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article shall be construed as continuing any such Ordinance in 
forct beyond tlsc said p-snod. 


Object Art, S 72 . 

^ The object oi clause of tbia Arliele Ls i& saiiiition tlie con- 
tmrmnce M tbe !aw5 fnoE^lthitnniling tile repeal of the Gov¬ 

ernment of IndiJi Act, 1^ by Art. 395"') ontl] thev are repealed or 
anieniJec] by ti tcimpctcnt anttiofity nnder the new "Constitntiaji. 

Cl. f I) : 'Subject to tb* iiihov praviEiotiA of tbe Coiifttitutiou\ 

1. Thns^ thon^h aJi c-'cisting law eontlnuts td be ID force nodcT 
the pretieni Article^ it eunnot contraveiie anv proviMon of tJie ConstE- 
itiKon. Art, 2m or 227,* or 254/ 

2. Tt been field th;it tlse provisions of Arts. 72, Ibl and 23S of 
the Constitntbu are inconsistent with the prcrai^stive power of the cx> 
Rulers of Indian States to grant stnipensEon or Temi.-=i6iou of death 
wntences and the latter power must, tliercfrire, be deemed to have 
been snperseded by the Constitution.** 

3. On Ihe otlier hand,'— 

0) The principle of priority of CfowTi debta iix.^ debts due to 
tlic State! IS not lueausistent with anything in the rcpublictLii Const ittt- 
Ikffl, beeau!^ ib is e!^>>eutin1 to the proper ftmcltonin^ of everv State 
t!mi debts due lo tlie public funds should have a prioritT over debts 
due to prtvute individuals,** 

(b) The oaTiipebmce^ of the Legs;;1nlure eo enact the bw has to be 
dpterruiued with reference to the time when the law was mnde and 
not wit!I reference to the ptovkion^ of the ConstituLion.** 


Repeal be rrtroipcctive. 

The campebfrut Lej^ifilature under the new ConstitutioH may repeal 
the existing laws with rctTO&pective eEcet, and even with eE«l from 
dries earlier than when the Constituliou coroea in force. 

Repeel uuy be exprcM- or implied. 

As in the uase of repeal of other laws,, ilie re|3ea1 of any of the 
'law in fone* may be also impiieil by an interpretaHoo of some prwt- 
Sion of the Constitution or some aoftMcqneut Act of the I/ceislature, 

Thus, it has been lield^* tliut the prerogatfve power of the ix- 
Rulers of Tndiati Slates has been taken away either by .Arts 72 161 
and 238 of the Const it wticm which arc Inpomi^'tenl with any ptero^tlvc^ 
or hy Act I of 3963 which extended the pitivisions of the Criminal 
I^ocedure Code bvhich eontains ss. -lOl, 40(2 and 4€2A) lo all Pan 
States. 


"^All tbo law in force”. 


I. This expression tndndtii nob only the tuaetiiiedhi of the Indian 
Legislature but also the common law of the land which was being 
ad!nitti.«Ltered by tiie Court.«i in lud-a, Tlii!! includes not onlv the 
pgfsotuil I'li., [he Hindu and Mnhomiffan law^i, bm thg 


7. of U. P. v+ /erj^tnundtfr, A. 3&54 f^,C fl83 

8, Mctm V. SiaU. A. 1952 All. 963 

Ptfjjwoiuf V, JfydcrabJd Atu^e. A. I9S2 Hvd 397 
30, Vartfd V. State af T. C.. (10f61 SC-A/4S8 t49j^_ 

El. P. S, Corporation v. Union of India, A ISSfl I'nt « 
ffuufe cf rndi^ y. Bounnan. A. 1965 Bom. 306. ^ ^ 

[2. Kanpur OH ,V«is V. Judft, Sales Tax. A 3SSS All <19 
13. Hanlon 0/ India v. Madancppal, (1854) S.C.R. S4I. ' " 
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of nngUith Coniiiioi] law, tlic law of aa well ai customxurv 

2. It aa to be noted that the dcfiniticiu of 'Maw in force" in 
plarmtiDn t of the pwent Article differs fjom tlae dedniticm of "ejcist- 

law” in Art, 3^ (]0) ill ihii Chat while the ^“ord is uFied 

in Artr 3 Ip 6 (10), the word^ '^includes'" is uitd in the present Hspluna- 
tion. Ca&frlow or judicii! Ntecisions are thtis Lttetricled jn the expres- 
5i<ni Mow iu force' in Art. ^2.'* 

3 Botli rn Aiis, 36li ffO) aoJ 1i72j, law also inclndes subordinate 
legaslntioii.^^ ITanSj, bj:" virtue of this Artitle for A rip 22^), rules m.idc 
by the High ConrfR under the tiO\^nanieiit of India Act filloU CDnliiane 
ilk farce, subject to the CrtnfttitntiDii, until rrpi^Ated or altered lay n 
CCnapetcnt Iiegistaiunc.** SinaitQrly. rules, rej^lnttotia and orders made 

the Gfveinnacut, which were fesjgfifdffr'c an nature^ wauld come 
within the punucw of this Hiplunation,*^"'^* Thus, an Ortkr made 
by the Oovcmor-Genernl under Sp ^ {3> of the Governrntmt of Indin 
p-^et Ifli35, in%'e-sEing the Chief Comtnissaoner with the authority to ad¬ 
minister a Chief Comroisstotier's Province is in nature of n te^slntive 
provision and is, accordin^lv, a Maw an farce' withiu the meaning of 
Art. 372.“' 

4. Jitcre esccntive or administrative orders, Iwwevefi w^nld not 
come within the punutw of either .Art. 566 ild) or 372,^^- ** sndi as 
Atmy Instmctaons No, 212-** Similarly^, while statutory notiheatians 
would be Maw fn force exeentive noti^calitms would not/^' “ 

'Mtl the woiiM also include tiiosc Acts of the British Par- 
1 is men I which were apphcable to India on the dale of the cammeuee- 
tnenl of the Constitution/^ The Izin^age of some British statutes hns, 
however, rendered them ittapplicable to India after the Constitution, 
for, India is no longer a 'British Possession' or a 'Dominion^ nnd 
Statutes which extend to 'British PossessioiiH’^ or 'I^minions' can no 
longer he spplicabie to Indift.”'^" Such n Bntash statute cannot even 
be adapted under cl. (2) of the present Article- It can he mude a part 
of past-Constitution law only by appraprEate Indian Irgifilation.” 

B, The Letters Patent Tetacing to the three Fre&idency Higli 
Courts^ issued by the Crown w-onld nJw come within this expres- 
fiion/*' ‘ So also the laws made by the ex-Rnlers of litdian States/ 

CK fZ) I ‘'Shalt net be queaUoned in any court of Inw^ 

I These words preclude an attack on the Adaptation Order on 
the ground time it does titore tl^an merely bring the existing law 


I3a. Dbfftar u/ Ralianing^ v, Corf?Fi, of C^iicuf^d. (T^j SpC. [Cr^ 
pA, 138/56]. 

14. Cf. UniUd Prflumcci y. Atiqita. Ap W1 F.C. IG i3t). 

is. X. C. V. .A. 19^ Csil. 222 122*0; Mottsini^h v. 

Chatidra, A, 1859 Sif.P. 212; In the inatltr of Busanta Chandra Ghosh, 
A. 1060 Pat. 430 { 4 ^\ F.B, 

16. Cf. Province of Bengot v. A, [046 Cul, 

(22fli- 5, Go/ia^uii V. Sfuie of Madras, A. 1058 Mad. *38 f543). 

17. fTdU'flrd Mfm V, Slate of Afnur, frOSSl I S.C.R, 735 (74d>, 

15. Sffhadri v, Prov. of Madtas, .A, 1954 Slad. 543- 

10. In re Im, A. 1956 Andhra tSl fF.B.), 

20. Cb rftarhfljT v* Sla|e of Pr/F,Ti|, A. tOSS PtpSn 26 (2S)* 

3E. Aiindra v. A, 1965 CaT. 5+3. 

22. StaU V. Gokitchatid, A, 3937 lil.P. 14.S. 

23. fahn v. SioU. A, S956 T,C 117 (HS). 

24. Cf. State of Modroit v. ^fmon, <1055^ 1 S.C.K. 208. 

28. S«, lioweter, piackTaood v. PflTa<ifraPFrim. A. 1950 Alad, 410. 

1. X^rwjalfhaFfd V. PaJTurjndrr, A. 1056 AT.P. 332 fJAS), 

2, Dcidi \\ State of Bombay, (I860> S.Cp [Cr. 70/56], 
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iuta cofifoncitj wit^i Can^titutioD. dud in ccji^ubqcep 
viMTs tilt lowers ^Onferrtd hy Art. 372 r2)." 

2. But <!□ udI protect the AdfipLdtion Order frotn beiag 

i^hdlknj^td on the movi-d tbdt it contrsvciica <fth€r ptrovi^ion 

of the Constitnlinq/ 

EatpL 1 : “SluiB ibdude^ 

TliKii ^vordf? show that the deEnition in B^pL 1 is not exhans* 
live.* Htneep it inoltidc?— 

(tf) An Order issued by the Oovtrnor-Oencml uiider the Odvera- 
iTiLnt ft£ rndia Act, IBiS, prarided it W35 a Ugiiiativ^ ai distin^ished 
frum as cdministnittve order,* 

(b) The clocuriae of prioTity of debts due to the fitute which was 
n part of the hkw prior to the commencemeat of the CoitsdlDtion fLud 
which is not incoiiei^tent with the republican form of Government 
ander the Coiistitotioii,* 

(c} Rules made by the High Cdurts in cKTCtse of the powers 
ctmferreJ by the Letters Psiem* prior to the comEuencenient of the 
CDnstitution/ 

(d) Oders under the Indiiiu Ijidependcnce Act, 1.^7, such B-h the 
Indian Independence iLej^li PrOtcediiigs) Order, 1947.^ 

"Competent Le(^±ilfctu^e^ 

Tht 5 mrarp; ihst when the ]hw_ icuj pasted^ the Legislature which 
eimcted it hnd Ic^^lative power with respect in the ^ubject-metter cif 
ihn legisldlion. It df^ not mutter if that Legtslatqre has ceawd to 
have that power under the CnzislitutioQp* by reason of a redistributioq 
of Jtj^Tslative powers by the Constitution.* 

V&Lidity of ■abarduiutQ tcfulatioTi iMucd uFter the CAatti tutioB. 

So long ui tin existing Inw continues to reniain tn ouretion by 
%-i.rtue of Art. 372, the power tnnfetrtd by such law to mnke i^ubordi- 
iiflte fegish-tion also continue^ to remain valid, so tbat nn order or 
jiutifieution muy be issued under such Law even after tbe commenoe- 
inent of the Constilntion even though the Legislatqre which enacted 
the law li^us lost tlie power to ni:ik- u new- law relating to the 
subjectr'* 

*And not previoacly repeeJed". 

Ttie Arlkte has no upplioition to lows which bad expired or been 
repealed prior to * 

*Notwitbst«ndiBjr that .... in 

J, The object of Expl- I is to make it clear that uny uttrepealed 
eiiaclment of o coRipetenl Le^blalurt, which was iu csdstenee at ihe 
c'Otniueiicejiieiit of the Constituiion will ^ a 'law in force' within tSie 
meaning of Art, 372 (l>, even though it has not been brought into 
forte in aJiy pirt of lisdifl nr nny part iculdir area of India' or of tlie 
State,'" If ihk BxphiTialton had not been inserted, 'law in force' 


3, ^SiptidorutaiBicr y. o/ A, F., 1S3S S-C. 463 (433) : 

S.CrK. 1422, 

4, Eiiy ard MVis v. Siatt of AjmCr, (19^5) I S.C.R, 735, 

5, B, S. CorporoiiOff v. E/wio« o/ fndJU, A. 1956 CuL 26 pf), 

0, ftp ri RnwgoPpflvatttlM, A. 19=6 Andhm 161 (;64) h\E. 

7. S\ C\ Bost V, A. 1956 CbI, 222. 

a. Oil MVis V. fudge. Said Tar, 1955 ML », 

9. l>ulnl V. DL Afugiiiratc, A, IftoS Cat. 305 

10, Jnrfcr V, State 0 / Rfl/ffJfhan, (1957] S,C.R. 605 (62fh. 

El. rSfote of tr, p, V. fo^nanda, A. 1054 S.C, 683. 

12. Jotindra v. Lain Prosad, A. 1&56 pat, 49B, 
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Lcivc iDcludcd onlv sKiCh lasvs actually in Gpcxaiion 

at tbe (rommt:tic«nieiit ot the ConitiintionJ* 

2. It has t)eea ]ield by the Hatusthau High Cnutt^* timt by reason 
of tlieic WfJfdiS^ it was pCKSSkbte foJ- ihc lUjabliiiin Govennnent lo 
the Poiict Attj 18S1 lo Rajasibaii even after the comniecEcinent of the 
Cun^tituLioiiH ihouKh ^Police' is a 6tate snbjei^t under tlie Conststa* 
liotip %lu(e the Felice Ati is a Ceatral eimcMncn^ 


372A. ^=’^‘{1) Fi>r ihs pujpo.'ies of brin^m^ ^^le pTmjm^jis 

of any iaw m forces in India cr in any pati iheieof^ immediatciy 
r>-. Pfir the commt^nc^msnl of (he 

iS^'venih ^ineHJnieiiU Ad, 1956, 
into acevrd udik ih^ provisions of this 
Consiiiution as amended by that Acl, the Fresideni may by 
order tnnde bifore the Isi day of November, IP57, make such 
adaplaiions and modificaiicns of ike /aw, whethcT by way of 
repeal or as may be necessary £?r expedictitf. and 

provide lhat jhe laio shall, as from dale as may he speeir^ 

fi-cd in ordcT^ have effect subject to the adapiallons and 
modificaliens so made aad any stick ada^ifafEoii or niodiytcaiit^rt 
jska// fiol be queslioned in any ceuri of law. 

(2) Nothing in clause(f} sbAil be deemed (o i^r£Tie»tt a 
comp stent legislature or other compeieni auihoTiiy from repeal¬ 
ing or amending any /aw cidu^(ed! or modified by the Prcsidcnl 
under the said clause. 


373^ Power of Fresideni to make order in respect of 
persons under prcvCHtivc de ten (ion m cerjaiit casesJ^ 

**374+ [1) The Judges of the Federal Court holding office 

ini mediately Iwfore the commencement of this Constitution 
shal[^ unless thty have elected otlienvisen 
Provisions as to On such commencement the Judges 

ra] nttdi the Supreme Court and shall thereupon 

be entitled to such salaries and allowances 
and to such rights in respect of leave of 
absence and pension as are i>rovidcd 
for under article 12S in respect of the 
Judges of the Supreme Court. 


Til] Conn and pro¬ 
ceedings pending in 
the Peclcra] CourL or 
befrjre J ITji Majesty 
in Conncil. 


13. Kiitti V StaU of Madras. A- M.itdr e2i. 

14. f?£rn v. /faPiLTrflFiip A- 1^57 Itnj. 57. 

t5. InserLrJ hy the Constilutior {Seventh Amendment J Act^ I95dv 

16. Art. 372^^. $hall not apply to tlic SUtte of JumnE-a and 

17. This article Itai? t-eased to bnve effect* Hente, not reproduced* 

18. Ill its applicalioit lo ibe State of Jaminn ami Ka^ihmif In 
article 374,— 

fill cliinses f]), {2)+ 13) and ^3} Ghull be omitted; 

(If) in clause (4), the t^erefice to the atathorTty fanclioning ■§ 
die fVivy Council of a Btat^ shaU be oonstrneicl as a reference to the 
Advisory' Board con-irifuted under die Jainiiiu and Kashmir Conf?litn- 
tion Act, 1896, and references to the commcncejitent of tlic Om’S^tituticni 
fllrnll be construed as references la the rammeiKernftit of the Constitn- ■ 
lion fAorltcatiou to Jammu and Ea^hmh) Order^ 19^, f,e.^ the Mth 
May+ 1954. 
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12j All Sfiiti, axjpeals and proccfidiogs, civil Or criminal, 
in the Federal Court at the commeDcenieiit of thii 
Constitutiou shall stand removed to the Supreme Court, and 
the Supreme Court shall have jurisdiction to hear" and deter- 
rntuc the same, and the judgments and orders of the Federal 
Court delivered or made before lha cominencement of this 
Constitution shall have the same force and effect as if they had 
been delivered or made by the Sui>reme Court, 

[3) Nothing in Uiis Constitution shall operate to invalidate 
tile exercise of jurisdiction by His ilajesly in Council to dis¬ 
pose of appeals and petitions from, or in respect of, any 
judgment, decree or order of any court ivithiu the territory of 
India in so far as the exercise of such jnrisdiotioii is authorised 
by law, and any order of His Majestv' in Council mnde on any 
such appeal or'petition after the comnicucement of this Con¬ 
stitution shall for all purposes have eHect as if it were an order 
or decree made by the Supreme Court in the exercise of the 
jurisdiction conferred on such Court by ibis Constitution, 

(4) On and from the commencement of this Constitution 
tlie jurisdiction of the anthonty functioning as the Privy 
Council in a Stale specified in Part B of the First Schedule 
to entertain and dispose of appeals and fitUlions from or in 
respect of any judgment, decree or order of any court within 
that State shall cease, and all appeals and other proceedings 
pending before tbe said authority at such coinmeuc^ncnt shall 
be transferred to, and disposed of by, the Supreme Court, 

15} Further provision may be made by Parliament by law 
to give effect to the provisions of this article. 


375. 


Coiittf.4 nutisQTitjt5i 
jind oflice^rj; to conti' 
nuc^ lo fqnClitJll 
jcct to tl)^ provisioiLs 
of til* Consiiiution- 


AW courts of civil, criminal iiiid rq^venue jtirisdii.- 
tion, all autboritfcqs and all judi- 

cialj qxmitive and ministerial^ ihroiighout 
tht territory' of ludiap sliall coatiniie^ to 
exercise their respective functioriis stibjtn:t 
to tlie pitr^dsioiis of I his Constimtioii. 


**376- (1) Notuithstanding anything in clause {2} of 

article 217, the Judges of a High Court m any Province 
holding office itnmediately before the coni^ 
pfo-risinns jnencement qf this Coustitution shall, 

Jtidgqs of Higli Imvc elected otherwise, be- 

come on such commencement the Judges 
of the High Court in the corresponding State, and shall there¬ 
upon be entitled to such salaries and allowances and to such 
rights ill respfrct of leave of absence and pension lis arc provided 
for under article 221 in respect of the Judges of such High 
Court. 


19, Not appltcabk- to die State Jamnni and Kashmir- 
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**[^wy ywclj judge sfmlt. nolTtrilhsiandisg that he is not a 
cthzen af lndiit, be fligibte for appoinintini as Chief Justice 
Qf such High Cmri^ m as C/irtf/ Justice ar ciher iud^e of 
any other High C^jhHJ. 

(2) Tlie Judges of a High Court iu any Indian State 
OTiTespondmg to aiy- State specified in Part B of the First 
SchMtile holding office imined lately before the tminnieiicement 
of this Constitution sitall, unless they have elected otherwise 
become on such eounncDcement the Judges of the High Court 
in the State so specirted and shall, notwithstanding “anvthinn- 
m clause (J) and t2j of article 217 but subject to the proviso 
to clause (l) of that article, contmue to hold office until the 
Mpiration of such period as the President may by order 
determine. 

(3j In this arriclc. the expression “Judge" does not include 
an acting Judge or an additional Judge. 

^"^7. The Auditor-General of India holding office imme¬ 
diately before tlie coinineiicenient of this Constitution aliall, 

Pmvisionji as lo elected otherwise, become 

Compuolkr and . such com meucement the Comptroller 
Anditor-GenGTal of Auditor-Oeneral of India and shall 


thereupon lie entitled to such salaries and 
to such rights in resiiect of leave of 


at>5ence and pc^Ubiciii are pruviiltxi for nndL't clause (3} of 
article 143 m of the Comptroller and Auditor-Geoeral 

ot India and be entitled to eojittnue to bold office until the 
expiration of liis term of office as determined under the provi¬ 
sions wbjcli ivere apphoablu to him iniiiiedbtely before such 
couuncncement, 

”378, (I) The members of the Public Service Com- 

iiussiOD for the Domtiuon of India holding office immediately 

Pro^ions as to commencement of this Constitu- 

Pnbitc Service Cons- tion siiailp iinles have elected otber- 



, « - --up±uki_v UlJLJll Llie t 

tnoir term of office as determined under the rules 


applicable immediately before such 
niemljtTs. 


ler the rules which were 
commencerneut to such 



N^ot 
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^Art. 392 


fjkirrfdl 

di to rfurdlioit 0/ 
^IndArd Pradesh te- 


comtnencement of this Constitution shaU. 

elected other^visc, become on such conunencement the mcml^re 
of tlie Public Service Commission for the corresponding Mate 
or the members of the Joint State Public Service Com mi^ion 
aen.'iag the needs of the coiresponding States as the case may 
be and shall, notwithstanding anything m clauses {!) 
of article 316 but subject to the proviso to ckusc (2) ot 
article continue to hold otBcc until the cirpiratioii of their tern 
of office as determined under the mles which were applicable 
immediately htfore snch corameuceraent to such members. 

**'”378A. anyihtag coBtaincti in urikftf 

172 the Leeisldlhe Assentftty of the Slule fl/ Andhra PraJcsli 
S ^ consiitnUd under the provtstotts of 

sections 2S o«d 29 of fiie States Reorgam^ 
iaiion jlct, 1356, ifieli, unless sooner 
dissoired. canJffrBC for a period of fi-oe 
years froiH the date referred to in the said 
section 29 and no longer and (he ex^ifation of the sord rioJ 
shall ojierfllc os a dissoluHon of that Lcgtslaitve Assentoty, 

379-91, OmiMed.** 

”392. (1) The President may, for the purpose of removing 

anv difficnltics, particularly in relation to the transition 

the Provisions of the Government of India 
rnvnir fjf ihe l^resi- 1935, to the provisions of this Consti- 

deiu to i™ove dlfli- qfder direct that this Constitu* 

tlon shall, during such period as may be 
soecified in the order, have effect subject to such adaptations, 
wlicthcr hy ivay of modification, addition or omission, si!, he 
may deem to be' necessary or expedient: 

Provided that no such order shall be made after the first 
meeting of Parliament duly constituted under Cfiapter II ot 

Part V. ., . f 

(2) Kvety order made under clause {1> shall be laid before 

larliain^t conferred on the Presdeut by this article, 

1. . „2Lte Lr fay clause (31 of article 367 and by article 391 

iSorc the commencement of this Constitution, Ik cxer- 

oi a„ Do™ of lad». 

Not Cfuitaiaiag Iransitioniil provisions relating to 

the lite. I.av/ been omitteil by the 
the Act. im. 

Ifet SplicflWe to ihc State of Jammu and Knahmir. 
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Sc<ip« oF tlic pfipwei' to Miapt- 

Ttijc <sf ibc power conftiTed upon ihn PresUltnt by el. (1) 

w'as veri' wide and ht was o^mpetent to ttialcc an adaptmiioiip by 
modifyinV. adding to, or omitUng Imni tbe eaciiting provisions. 


PART XXII 


SHORT TlTLEp COMMENCEMENT AND REPEALS 


Sbort title. 


3d3^ This Constitution may be calleil 
tlio CoJU'sUtutioii of India. 

*394. This arFiclo aod articles 5, 6* 7, 60, 334* 366# 

367, 379. 3S0, 383, 391 p 392 and 393 shall cotne into force at 
^ ^ once* and the remaining provisions of this 

Cwmenceiineiit. Constitution shall come into force on the 

twenty^sixth day of January, 1950^ which day is referred to in 
this Constitution as the eomiTiencemfliit of this Constitution. 

^395, The Indian Independence Act, I947p and the 
Government of India Actp 1935. together with all enactments 
amending or supplementing the latter Act^ 
Repeals. includiiig the Abolitioti of Privy 

Council Jurisdiction Act, 1949. are hereby repealed, 

£ff«ct ef vwpmul. 

NAI^itHstanihng thr rcptal of the oE India Actp ISaS 

or the Indiaii Independmc^ Act, 1947; the lawi made under tLe Act 
of I&3S- n? tJie Orders made under the Itidsna Independence Act, 
continue to be in fbree by viflTic of Art. 372 (1)# flitlCj 


FIRST SCHEDULE^ 

[Artidcs I and 4] 

THE ST A TES 

Hame Territones 

1. Fradfsit ... The tcrritmes specified in sub-sec- 

iion (!) cf seclion 3 ef Ihe 
Slate Actj !953j . . . 5uh-JirdfOPi (Si 
of 3 of I ha States Re^rgani- 

jah'mi Act, 1956^ afid the FirJ^ 
Schedule ia the .4nei[jira Proda^h 
and Madras (Aiter&ticn af fimiit- 
daries} Act !959y bwl! tfJirdHiJiwg ^he 
i^r^ilvrhs specified in fha 
fahedidu to the last manhVn'^d 
AcL^ 


I, ^^rrwa/ v+ i5bitc cf Punfa'o^ A 1^5® S,C, SI2 
1 Suhfiti^uted bv the Constilntion (Seventh Amendnient) Art, tSSC 
i Ednvtd Mini v. State d/ Ajmer, (I9S5> I S.C.R. 73S. 
a, N. a Bose T. Deb, .A. 1!^ Cal. 222. 

42 
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Name 
2. Assum 


S. 8i^ar 


4- Hamba^r 


5* Gujarat 
^6, K'eraia 


Territories 

The iernloties TL^hkh imnudialety 
tsfore the commencement of this 
CoKstitulion were comprised :fi 
ibt? Province of the KhtLn 

Stales and the Assam Tribal Areas^ 
but spe¬ 

cified in the Schedule to iJit 
of Boundaries) 

The terntories which immediately 
before the commencement of this 
Consiilulion were eilher comprised 
in the Province of Bihar or were 
being administered as if they 
formed pari of that Province^ but 
the specified 

in Subsection (l) of section 3 of 
the Bihar and W^ejl Bew^fll 
(Transfer of Terrilories) Acl^ 

wse) 

The territories specified in subsec¬ 
tion (l) of section S of the Stales 
Reorganisation 1956,^ ex¬ 
cluding the territories referred to in 
sub-sec. (t) of section 3 of the 
Bombay Reorganisation 1960.^ 
The territories referred to in Jtib- 
sectian (l)^ of section 3 of fbe 
Bambuj' Reorganisation Act, 1560,* 
The territories specified in sub-sec¬ 
tion (}} of ^f-ciion 5 of ihs States 
Reorganisaiion jlcij J056/ 

TJie ierniorics specified m sub-see- 
tion (i) of seciioji 9 of States 
Reorganisation Acij J9S6* and the 
First schedule to the Rajaslhan and 
^fadhya Pradesh (Transfer of 
Territories) Aci^ 1959.* 


1. SubatiLuted by the CaostitntiaEi Amendineiit) 

iflise. 

2, Andlirn Pradeah and Madras (Alteration of Boundarits) Ad, 

3. SHbs-titnled by the Bombay RMr^anisatidn Act {U of E9W>). 

4, Addcil by the Bombay Rtor^isatioii Act {l\ of i960). 

6. RenQttLbered by fbtfd, 

ft. Added by the Rajasthan and Madbya Fradesli (Transfer of 
Territories) Att, S9S9, 
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Name 

8. MfldiraJ 


9 


!0; Orissa 


JK Punjab ... 
12; Rajasthan 


Territones 

The ierTiimes which immediately 
before the ef this 

CaHSlituiion were mthef comprised 
in the Province of Madras or were 
being adminislercd as if they 
foTmed pari of lhat Province ani 
iJtb' Specified in section 4 

of the Stales Rcorgan'tsalicfi Aet^ 
J9SS^t and the second jcibcdttfe f<j 
the Andhra Pradesh and Madras 
(Altcralwn of Boundaries) Aci, 
1959’^ but excluding the terrilones 
specified in ^it6-,F£eiron (t) of sec¬ 
tion 5 and sub-sectioTi (I) of sec¬ 
tion 4 of ike Andhra Slate Acl^ 
1B53, and i/ie ierritories specified 
in clause (b) of sub-section (l) of 
section 5, section 6 and clause (d) 
of sub-section (1) of section 7 of 
ifce ^Slates Reorganisalion Act^ 
1956" dud lerritories specified 
in the First Schedule to the Andhra 
Pradesh and Madras f Alieraii&n of 
Boundaries) Aci^ !959.* 

The tcrrHories specified in 
iioK (t) of section 7 of the Slates 
Reorganisation Act^ !9S6J 

The territories which immedtaielv 
before the commencement of this 
Constitution were either comprised 
in the Province of Orissa or were 
being administered as if they 
formed part of that ProvinceJ 

The ierritoTtes specified in section 1! 
of the Stales ReorgaHisation Adt 
1556/ 

The territories specified in section !0 
of the States Reorganisation Acl, 
1596^ but excluding (he lettitories 
specified in the First Schedule to 


7. SnbsitEtiitcd by the CcHiatiin(:K3ii tSeventb Amendmetit) Acl^ 

8. Inserted hy the Andhra and Madras [Alteratitm €f 

Boondariea) Act, IQiSSl 
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tScfa. I 


Territories 

iiftd Prad^n 

{Transfer of Territones) A^l, 
1959. 

13. Uttar Pradesh ... The icrritories ^hich immcdiaUly 

before £Fie c^mm^ncem^nt of thii 
Teere either comprised 
in iJic ProTJitictf as ilij? 

Prorvinces or were being 
administered m if they formed pari 
of Province 

14. West ... The terTiiories which immedtaiely 

before the com^nenccment of this 
Can;£i£u(ion were either comprised 
jh £Ji^ Province of Bengcd or 

WOTS being adminislercd as if iiiey 
formed pari of that Province and 
the territory of Chandemagore as 
defined in clause fc) of seciion 2 
of the Chandemagore (Merger) 
Act, 1954 and also the terriiones 
specified in suh-seciioji (l) of sec^ 
hi?It 3 of Bihar and West Ben¬ 
gal (Transfer of TcTnlories) Act, 
1956. 

15 iairtwu and fCas/initT The iettHory which immediately 

before the commencement of llitJ. 
Ctm^ltluiian was comprised in ike 
Indian Stats of Jammu and Kash¬ 
mir. 

IL THE UNION TERRITORIES 

Name Exient 

1 Delhi ... --■ iorfiiory 'a?Jiic/i be¬ 

fore the commencement of 
C<?n^h‘£wltcm was comprised in the 
Chief Commissioner's Province of 
Delhi.. 

2 Himncfcai Pfad*:jJi The tSTritories which immediaidy 

before hic commencerneni of hiij 
Cimfti(u!ron were being adminis^ 

9. Addccl ^*= Rajasthan and Msdbyu Fiade^ iTmnsfi-r of 

'fav tin? ConstihitioB iSev^lh AiEmudm^t) Act, 

19 ®«. 
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Name 


3. Manipur 


4. Tn^m 


5. T^ie Andaman^ and 
Nicobar Islands 


Extent 

Ured as if ihoy wore Chief Com- 
missicners* Provinces under (fee 
names of Himachal Pradesh and 
BilaspHt^ 

The ierrHofy immedmtfily fee- 

fore the commencement of this 
ConsUtuiion was adminis- 

UfCd as if ii -were a Chief Com¬ 
missioner's province under ike 
name of Manipur. 

The ieTTiiaty which immediaidy be¬ 
fore cammenc^rnenf of this 

Comtitution was being adminis¬ 
tered as if ii were a Chief Com¬ 
missioner's province under the 
iiarne of Tripura, 

The ierriiory teftreJi imTnedi'afeEy fee- 
fore the commencement of this 
ComiUution was comprised in the 
Chief Commissioner's Province of 
the Andaman and Nzco&ar filands. 


6. The Laccadive Mi- The territory specified in section 6 
nicoy and Amin- of ihe States Reorganisation Act, 
divi i956- 


SECOND SCHEDULE 

[Articles 5^(3)* 65(3), 75(6), 07, 125. 146(3), 158(3), 
]64{5), IS6 and 22 L] 

PART A 

Provisions as to xm President and Governors op 
States * * *' 

1. There shall be paid to the president and to the Gover- 
Bors of the States .... the following emoluments per luensein, 
that is to say :■— 

The President ..* 10,000 rupees 

The Governor of & State 5.500 rupees 


f. Qfnitted by the ConatitiitTon (Sci'entli ATneDdmeut) Aet, lSe6_ 
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2. There shall also be paid to the President and to the 
Governors of the States * • • ^ stich allovvanees as Avere 
payable respecdvely to the Goiernor'General of the Dominion 
o£ India and to the Governors of the corresponding Provinces 
iminedlately before the cornmenccineiit of this Constimtion, 

3. The President and the Governors of the through¬ 

out their respective terms of office shall be entitled to th,e same 
privileges to which the Governor-General and the Governors 
of the correspendmg Provinces were respectively entitled imme¬ 
diately before the commeneetnetit of this Constitubon^ 

4. While the Vice-President or any other person is dis¬ 
charging the ftinctions of^ or is acting as^ President^ or any 
person is discharging the functions of the Governor, he shall 
be entitled to the same emoluments^ allowances and privileges 
as the President or the Governor Avhose functions he discharges 
or for whom he acts^ as the case may be. 

m * « ■ 

PAPT C 

FjlOV lSlOVS AS TO THE SPEAK ICR AND THE DEPUTY SPEAKER OF 

THE House of the People and the Chairman and the 
Defijtv Chairman of the CousetL of States and the 
Speaker and the Deputy Speaker of tuh Legislative 
Assembly * * * ^ and the Chairman and the 
Deputy Chairman of the Legislative Council of A 
STATE. 

7. There shall be paid to the Speaker of the House of the 
People and the Chairman of the Council of States such Hilaries 
and allowances as were pajoble to the Speaker of the Consti¬ 
tuent Assembly of the l^mitiion of India immediately before 
the commencement of this Constitution, and there shall be paid 
to the Deputy Speaker of the House of the People and to the 
Deputy Chairman of the Council of States such salaries and 
allowances as were payable to the Depvity Speaker of the 
Constituent Assembly of the Dominion of India immediately 
before such commencement. 

a. There shall be paid to the Speaker and tho Deputy 
Speaker of the Legislative Assembly * * •» ^nd to the 
Chairman and the Deputy Chairman of tlie Legislative CDtindl 
of a Slate such salaries and allowances as were payable respec¬ 
tively to the Speaker and the Deputy Sneaker of the Legislative 
Assembly and the President and the Deputy President of the 
Legislative Council of the carresponding Province immediatelv 


2. X^rt B omitted by jbfd. 
3.. Omitt^rl by ibid. 
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before the eoinmenrem^t of this Constitution and^ wb^e 
the corresponding Province had no Legislative Council 
imniiKl lately before such commencementp there shall be jxiid to 
the Chairman and the D^uty Chairman of the Legislative 
Council of the State such salaries and allowances as the 
Governor of the State may determine. 


PART D 

PROVISION'S AS TO TtJE JlTDCSS OP THE SrPREMH COURT ANI> OF 
THR PIlGH CottRTS. * ^ * 

9^ {1} There shall be paid to the Judges of the Supreme 
Court, in respect of time spent on actual service^ salary at the 
foUoviTiig rates per mensemp that b to say:— 

The Chief Justice ... 5.000 rupees 

Any other Judge 4,000 mpoes 

Provided that if a Judge of the Supreme Court at the time 
of his appointment is in receipt of a pension (other tlian a 
disability or wound pension) in respect of any previous service 
under the Government of India or any of its predecessor 
Govemments or under the Government of a Slate or any of 
its predecessor Governments* his salary in respect of service 
in the Supreme Court shail be reduced— 

(a) &y tzmoual of that pension^ aird 

fb) if he Aaj* before such appotnimeni^ received in lifK 
of a poriion of ike pension du^ Co Jnm in respect of such 
previous service the commuted vatue ihereoff by the amwnt 
of iJiaC portion of the pension^ and 

(c) if he has, before such appoiniment, received a retire- 
meiti gtatuiiy m respect of such previous service, by Ike pension 
egun-alepiC of that graiuUy^. 

(2) Every Judge of the Supreme Court shall be entitled 
without payment of rent to the use of an official residence. 

(3) Nothing in sub-paragraph (2} of this paragraph shall 
apply to a Judge who, immediately before the coirttuencement 
of this Constitution*— 

(a) was holding office as the Chief Justice of the Federal 
Court and has become on such comnieneement the 
Chief Justice of the Supreme Court undef clause fl) 
of article 374, or 


4. Omitted by 

5. Sttbfttitnted by tbe CopstittiCiMi {Sevenlb Amtiidaietit]i Act, 
ia56. 
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[b) w&ii hoLding office ab any other Judge of the Federal 
Court and has on such conimencemeut become a 
(other than the Chief Justice) of the 
Supreme Court under the said ckuse, 

during the period he holds office as such Chief Justice or other 
Judge, and every Judge who so becomes the Chief Justice or 
other Judge of the Supreme Court shall, respect of time 
spent on actual service as such Chief Justice or other Judge, 
as the case may be, be entitled to receive in addition to the 
salary specified lU sub-paragraph (1) of this paragraph as spemal 
pay an amount equivalent to the differeuce between the salary 
so specified and the salary- which he was drawling immediately 
before such comnieticement, 

(4} Every Judge of the Supreme Court shall receive such 
r^asouable allowances to reimburse him for expenses incurretl 
La traveUing on duty within the territjory of India and shall 
bo afforded such reasonable facilities in connection ivitli 
travelling as the President may from time to time prescribe, 

(5) The rights in respect of leave of absence (induding 
leave allowances) and pension of the Judges of the Supreme 
Court shall be governed by the proviaons which, immediatdy 
before the oommencement of this Constitution, w^ere applicable 
to the Judges of the Federal Court. 

10. (1) *TJi£r« jJiaJJ he paid U tk^ Judges ef High Ccuris, 

in respect cf time spent on aetual ser^ice^ salary the foUffti- 
iwg rates per mensem, ihai i$ io 

The Chief Justice ... 4/XiO rupees. 

Any oliier Judge ... ... 3,500 rupees. 

Pfoivided that if fl Judge a High Court at the time of 
his appoinlmeni is in receipt of a pension (other than a dn- 
aht/fty or wound pension) la respect of any previous service 
under the Government of India or any of its predecissor Govern¬ 
ments or under the Government of a State or any of its pre- 
dicessof Governments, his salary in respect of service in thi 
Nigh Court be reduced^ 

(a) by the awaonni of that pension^ and 

(b) if he has, before such appoinimmi, received in Urn 

of a poriion of the pension due to luni in respect 
of such previous service the co^nmuted value 
thereof, by flie nmd>unt of that poriion of the 
pension, and 

(c) if he has, before such appoinlmeni, received a retire¬ 

ment gratnity in respect of such proTtious service, 
by the pension figMiTfllent of that gtainUy ; 

e. SdlHtittitcd by the CaHPtimtinn {Sevrntb Atn^Miamcnt) Act, 
lOSfl. 
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(2J Every pcr^pri who immediately before the comnienee- 
meat of thb Coastitutioa— 

(fl) waa holdingf office as the Clrief Justice of a Hig^h 

CoiirC la any Province and has on such com- 

mencement become the Chief Justice of the High 
Coarl in the correspoadmg State under clause (If 
of article 376, or 

(i?) was holding office as auy other Judge of a High 

Court in any Province and has on such com* 

aieacemeat h^ome a Judge (other than the Chief 
Justice) of the High Court ia the correspouding 
State under the said clause, 

shalh if he was immediately before such commencement 
drawing a salary- at a rate higher than that specified in sub- 
paragraph (1) of this paragiapli, be entitled to riKreive in 
reject of time spent oa actual servdee as such Chief Justice 
□f other Judge^ as the case may be, in addition to the salary 
specified in the said sub-paragraph as special pay an amount 
equivalent to the diHereace between the salary so specified 
and tlie salary which he was drawing immediateiy before such 
commencement. 

(3) ^/luy p€rsint who,, imtmdiately befors the comiricitcc- 
mcni of the ConslHulion (Sevenih Amcndm&Tii) ^Iri, 19S$^ 
holding office ar fhe Chief Justice of the High Court of a Si:ate 
specifiod ia Pdr( B of Ftrjl Srlirdida and lioj on such com- 
moncemoni become Chief JusUct of fiiir High Court of a 
State specified in the said Schedule as amended by the said 
dci if he -a^aj immediately before such cooimencement 

drawing any antaiint as a/ffra'sne# in addihon; to salary^ 6c 

ratified to rccci'ue tn respect of time spent on acffial service 
ar Chtef Jnslice^ the same amotinl as adfTivanc^ iti addition 
to the sdary specified in sMb-^iamgrafh (O of paragraph/'' 

11. In this Part, unless the context otherwise reqitires,^— 

(a) the expression Chief Justice-' includes an acting 
Chief Justice, and a '^Judge** including an ad hoc 
Judge ; 

(h) "^actual service*' tficludes— 

[fl time spent by a Judge on duty as a Judge or in 
the performance of such other functions as he 
may at the request of the President undertake 
to discharge ; 

(fil vacations, excluding any time during which the 
Judge is absent on leave ; and 


7. SnlKtcmted for pffras <3) and (4K by the Consiitutioa fStvcntli 
Amtn JlTi'eiitl Act, 
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(fi'O joining time on transfer from a High Court to the 
Supreme Court or from one High Court to 
another, 

AmflQdoicsnL --Thi? ardifl’dmrnL^^ jfldle^tcd hy lUiljcs, have Leen 
nisdfr by ihc {SevcHth AmpadnieBt) Act* 

(0 Tbc I'roviw 10 Pare I hiii> bcun oddtd by the Con^titBliou 
^Seventh Aineudinent^ AcU with ibe loUcnwing object— 

' “SdiBctiin^s it becotnea necessary lo appoint a retired district 
jpdge as a judge of a High ConfE. Tb the abieiice of a legal provfstoa 
for Tn-ithholding th^ pension due to Atiid: a jadgu, it has been the 
praclice to obmin trom him fkn andertalEiiig that he would not claim 
the pension for the period for which he serves as a High Court judge. 
Since tltii is obi'jonsly unsatishictory, it is proposed to add a proviso 
to paragtapli 10 fP of the Secoml Schedule on the same lines as the 
proviso La paragraph 9 P) thereol regulating the salaTy of a jadge of 
the Supreme Court iti simitBir circutnstancfes.^'" 

(fi> The original cIs. (d) and (4} have been suhatitiited by the new 
cl (3f). The onginal cKiuseSj relating to travelling allowances and 
Jtave of abe»«nce are no tonger necessary ne provision for therie mstteT^ 
hns now been made by the High Court Jndge* iCpnditions of Service) 
Art, 1&54. 


PART E 

PROViSIOriS AS to THR CoafPTKOLLER AKD AUDlTOR-GE&rKRAf. 

OF India 

12. (1} There shall be paid tq the Comptroller and 

Auditor^eneral of India a salary at the rate of four thousand 
rupees per fnctisem. 

(2) The person who was holdini!:: ofhee immediately before 
the comm encetn cut of this Constitutioo as Auditor-Cenonil of 
India and has become on such commencement the Coinptroller 
and Auditor-General of India under article 377 shall in addi¬ 
tion to the salary specified in sub^paragraph (11 of this para¬ 
graph be entitled to receive as special pay an amount ermivalent 
to the difference between the salary so specified and the salary 
which he was draivinR: as Auditor-Geueral of India iiritnedtatdy 
before such coitimencement, 

f3) The rights in respect of leave of absence and pension 
and the other conditions of service of the Comptroller and 
Auditor^enetal of India shall be govemed or shall continue 
to be governed as the case may he* by the provisions which 
were applicable to the Auditor-General of India immedtately 
before the commcTicement of this Constitution and all references 
in those- provisions to the Governor-General shall be construed 
as references to the President, 


Objcirts and R-eBsOfifi- 
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THIRD SCHEDULE' 

[Articles 75(4), &9, 124(6). I4S{2). I64f3), 188 and 2t9] 
FortEis of Oatlu or AffirmalmTi* 

I 

Form Qf Qath of office for a Minister for the Union 
swear in the name of God 

I, A,B., do---—.thgij. I ^11 tme 

solemnly affirm 

faith and allegiance to the Constitution of India as by law 
established, that I will faithfully and conscienttotislv dischajrg'o 
my duties as a Minister for the Union and that I will do right 
to all manner of people in accordance mtb the Constitution and 
law, without fear or favour, affection or illwill.*' 


II 

Form of oath of secrecy for a Minister for the Union 
swear in the name of God 

I, A.B., do-.that I udll not 

solemnly af&rm 

directly or indirectly coitununicate or reveal to any person or 
persons any matter which shall be brought under my coosidera* 
tion or shall become taown to lae as a Minister for the Union 
except as may be required for the dne discharge of mv duties 
as such Minister.” 


m 

Form of oath or afhrmation to be made by a member of 
Farliauient;— 

”1, A.B., having been elected (or nominated) a member 
of the Council of States for the House of the People) do 
swear in the name of God 

-that I ivill bear true faith and 

solemnly affirm 

allegiance to the Constitution of India as by law' established 
and that I will faithfully discharge the duty upon ivhich I am 
about to enter.” 


1. Ill it» BppIkaUon to the State ot Jamma and Kastuair. Pomu 
V, Vt, VTl aad Vm ElMlI be flmitted. 






shohtes oosstitutiok of indu 


[Scb. Ill 


eas 


IV 

Form of oath or aflannatiou to be made by the Ju^ts of 
the Sopreine Court and the ComptroUer and Auditor-General 

of India:— _ t j » 

"I A B having been appointed Chief Justice tor a Jut^e) 
of the Supr^e Court of India (or Comptroller and Auditor- 
swear ia the iia.nie of God 

. - , ^ _that I Will bear 

General of India) oo— - - - 

solcmDly ainnii 

I will uphold the Constitution and the laws. 

V 


Form of oath of office for a Minister for a State 
swear in the name of God 
“I, A.B., do^---—-- 


bear 


solemnly affirm 

true faith and aUegiance to the Constitution of Indk as 
SSjSd“that I mil faithfuUy cm^entioosly discharge 
my duties as a Minister for the State 

ai^ that I will do right to all manner of people m accwdance 
Si t?e and the law without fear or favour, 

atfectiofi or ill will.” 


VI 

Form of oath of secrecy for a Minister for a State: — 
swear in the name of God 

••I. A,B., --«“• ' 


not 


soleimily affiiTR 

directly or indirectly communicate or reveal to any persoo 
« MrLns any matter which shall be brought nnd<n my con- 

SdSition or SisiU become knoum to me as a the 

I .....except as may be required for 

the due discharge of my duties as such Minister.*' 


vn 

Form of oath or affirmation to be made by a member of 
the LfCgislature of a State: 

"I A.B., having been elected (or nominated) a member 
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of the Legislative Assembly (or Legislative Council)^ do swear 
in the name of God 

--that I will bear true faith and allcgiancze 

solemnly affirm 

to the Constitution of India as by law' established and that I 
will faith f ully discharge the duty upon which I am about to 
enter/* 


VIII 

Form of oath or ahiniiation to be made by the Judges of 
a High Court: — 

A-B.p having been appointed Chief Justice {or a Judge) 

swear in the name of God 

of the High Court at (or ofjdo,.,,..---—-- 

solemnly affirm 

that I tv ill bear true faith and allegiance to the Constitution of 
India as by laiv established, that I tvill duly aitd faithfully and 
to the best of my ability^ knowledge and judgment perform the 
duties of my o^e without fear or favour^ adection or ill wnll 
and that I will uphold the Constitution and the laws." 


FOURTH SCHEDULE^ 

[Articles 4 (1) and SO (2)] 

Allocation of aeatm m the Council of States 

To each State or XJniou territory speciied in the first column 
of the following table^ there shall be allotted the nuniber of 
scats spedfied in the second column thereof opposite to that State 
or that Union territory, as the case may he. 

Taelh 


1. 

dndlira Pradesh 

... 

IS 

2. 


+■+ 

... 7 

J. 

B^har 

... 

... 22 

4. 

Btpmhay 

.+. 

... IS" 

S. 

Gu/arat 

.+i. 

... II* 

§. 

Kerala 

... 

... 9 

7* 

Madhya Pradesh 

... 

... !§ 


t. Sc3b3tatnted hjr the CoTifidtation {Seventh AntendmciiO Ad, 
19 ^. 

3. Siil»tiEi[it«:d by tl 3 fl Bombiy nieorguniMtion Act, 3060. 

3. Added by fhfd. 
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S- Madf^as 
P* Mysore 
W. Omsa 
j;, Punjab 
t2* Rajaslhan 
/J. Uttttr Pra dec'll 
West Bengal 

IS. Jammu and Kashmir 
IS. Delhi 

17. Pradesh 

18. ManiptiT 

19. Tripufa 


... 

... 12 
... 10 
... 11 
... 10 
... 34 

... t& 

... 4 

... 3 

... 2 
... 1 
... 1 

Totai. ... 22J* 


FIFTH SCHEDULE* 

[Article 244 (i)] 


Pro vision! as to tbe Administratton and Control of 
Scheduled Areas and Scheduled Tribes 

PART A 

General 

of a™* ofid TriW. 

Tlie fivstem of atlminisirBii™ provided for the Scheduled Areas and 
rribei PS provided m Parts A and » of the Fifth Scihedule may be 
aiunmaTij^ ofl follows : 

The tjcmitivc pjtt'er of the Union shsU esitnd to civriij? directives 
to the States regm'din^ the adminktratinii of the SchedalcE] Arema.* 
Tiii>» Advisors- Councils are to be constituted to give advice on such 
msiitef* as wellftre and odvancefnent of the Scheduled Tribes in the 
States as iimy be rrieired to thtin hf the Governor or Ruler.* 

TEie Governor or Ruler Is authorised to direct that any pirticnlar 
.Act of pnrliamem or of the le^lislflliare of the Stale shall not appTy to 
A a^ednlcd Area or shall apply, only snibject to exceptions or mods- 
fications. The Governor or Rnler is also authorised to mahe regular 
tions to prohibit or rtslrkl the transfer of Land by, or among members 
of the &:heduled Tribes, reflate the nllotmeal of land, and regulate 
Use bp-iness of money lending. All sneb regnlatlons mndc by the 
Governor or Ruler must have the as^jicnt of the Rresideat/ 


4, 

19^. 


5- 


2. 

3. 

4. 


Andhra Pradesh und Madras {Alteration of hgundaries) Act, 
Snhstituted by fWd. 

j4ot appHcshle to the Stute of Janunn and Eastiinir. 
para. &_ 

Para. 4. 

Part . 5. 
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1. Interx^retation. —In thb Soh^nJej unless the contCTct 
otli^U’ise requires, the expression **State”^ , , . , does not in¬ 
clude the State of Assam* 

2. Exccqtive power of ■ Slate in Scbednled Atcm.— 

Subject to tte provisions of this Schcdtilej the executivo Power 
ot & State extends to the Scheduled Areas therein. 

3. Report by the Governor .... to the President re¬ 
eling the adminisfa-HtioD of Scheduled Areas. --The 
t^yemor .... of each State having Scheduled Areas therein 
shaU aimtiall 3 -, or whenever so required by the President, make 
a re^rt to the President regarding the administration of the 
^hednled Areas in that State and the executive power of the 
Union shall extend to the giving of directions to the State as 
to the administration of the said areas. 

PAST B 

Aduinistration asu controi, of ScHEDutjtD Areas amj 
Scheduled Triqes- 

,, ^4. TtiTwa Advboiy Comtcif.-fl) There shall be estab¬ 
lish^ in each State having Scheduled Areas therein and, if the 
President so directs, also in any State having Scheduled Tribes 
but not Scheduled Areas therein, a Tribes Advisory Council con¬ 
sisting of not more than twenty members of whom, as nearly as 
may be, three^fourths shall be the representatives of the Sche¬ 
duled Tribes in the Legislative Assembly of the State; 

Provided that if the number of representatives of the Sche¬ 
duled Tribes in the Legislati\% Assembly of the State is less than 
the number of seats in the Tribes Advisory Council to be filled 
by such representatives, the remaining scats shall be filled by 
other members of those tribes. 

(2) It shall be the duty of the Tribes Advisory Council to 
advise on such matters pertaining to the welfare and advance¬ 
ment of the Scheduled Tribes in the State as may be referred 
to them by the Coventor .... 

f3) The Covenor .... may make rules prescribing or 
regulating, as the case may be,— 

(tf) the uumber of members of the Council, the mode of 
their appointment and the appointment of the 
Chaimian of the Council and of the officers and 
servants thereof; 

{h} the conduct of its meetings and its procedure is 
general ] and 

(c) all other incidental matters. 

s. The words 'means .... but' have have been omitted by the 
CoustitQttOD (Seventh Atnendmcht) Act, I956L 
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L-aw applicable to Scheduled Areai. —(1) ^^ut\vith“ 
anything in this Cdnstitution, the Governor , . - 
may by public notification direct that any particular Act of 
Parliaineiit or of the Legislature of the State shall not apply 
to a Scbediilcd Area or any part thereof in the State subject 
to such exception* and modifications as he may specify in the 
notification and any direction given under this sub-paragraph 
Tiiay be given so as to have retrospective cSect. 

(2) The Governor ..... may make regulations for the 
peace and good government of any area in a State which is 
for the time being a Scheduled Area. 

In particular and without prejudice to the generality of 
the foregoing power, such regulations may— 

{a) prohibit or restrict the transfer of land by or among 
members of the Scheduled Tribes in such area ^ 
tb) regulate the allotment of land to members of tlic 
Scheduled Tribes in such area ; 

[c] regnbtc the carrying on of business as money-lender 
by persons who lend money to members of the 
Scheduled Tribes in such area. 

(3) In making any such reguUtion as is referred to in 
sab-paragraph (2) of this paragraph, the Governor - ■ . 
repeal or amend any Act of Parliament or of the I^gislabire 
of the State or auy existing law which is for the tiiue being 
applicable to the area in question, 

{41 All regulations made under this paragraph shall be sUb- 
mitted forthmtli to the President and, until assented to by him. 

shall have no effects * . ^ 

(5) No regulation shall be made under this paragraph unless 
the Governor * . * . making the regulation has, in the cart 
where there is a Tribes Advisory Council for the State, con¬ 
sulted such Council. 

C!. (t|: GoT«Tior^» powrr to Mchide *fip1iG4tkia ®| AcU of 

P&rliu»eiit or St*te L^iUluiw. 

Act^ of Parliament or of the oppropriatc begisilatnTc apply to thr 
Scheduled Artss of iheit own force, hat the Gcirernar hai lltt power 
to exdodc their operntioii by a notificatioti^ Itj the alienee of anth 
a metificatign. therefore, the Acts of the LegialatnTe shill extend to 
such areas/ 

1 2) 1 Scap« of power to null# HcsiiUtloai^ 

While CL {X) ipves the Govemor the mwer of merely apptyjnii^ or 
nodifring tile appk'flltOTi of Acts made by Parliament or the State 
LfRisiottire Ch Minfer& powers of tnd€p^nd£»l legE^lfltlon of great 

width. He is plenary power of legislotign conceiniiig these Areas, 

by framing regulations *for the peace and good gDTernnitiit^ of that 


e. Jaiindra v_ Lola pfOfad. A. IftSS Pat. 4%. 



Sch, V] 


SHORTS OONSTl'FUTJOSf OF INTKIA 


673 


Att^. Hje Lfi the sole juds^^ to dedde whether the Rcgnlntbu is re- 
qqJred for the peace and ^ooA goTemineat of the Area in question. 
xlicTe U no doubt that the Gov'ernor has onder the present Chose the 
power oE relr os petti ve legulaiioii juat as the State Legists toje possesses. 
Again^ the ambit of the present power o{ the Governor is not 
to any paiticukr l^try or Entries o£ the Legislative Lists in the 7th 
Sehedelc. The plenary natiire and exient of this power is illustrated 
by CL IdS- which says that In makiog any snth Regnlationj the 
Governor may override (repeal or amendj any Act of FMrliament or of 
the ‘State I^gisEatnfe SO far hji its application to that Area is eoncemed- 
So* tile power nf tJie Governor to m^e Regulations^ extends to aJl 6}e 
tliret Lists of the 7th Schedulc.^'^ 

The only limitatioiLS to the tjtercisr of this plenary power arn con- 
l^Jned in ('nnss, 4 and 5* vir.» ihat tlicy must he (f) made on previoaif 
consuEtation of the Tribes AdTisory Coitneil where there js sneh # 
Cnnnci]; and (ii) submitted to and assented to by the Frestdent, 


PART C 

^HEprLED AltEA^t 

6. Scheduled Areas. -0) this ConstitutiOD^ the ex- 

pre^mn ^*Scheduled Arcas^" means such areas as the President 
may by order declare to be Scheduled Areas. 

[2) The President may at any time by order— 

{a} direct that the whole or any specified part of a 
Scheduled Area shall eeasc to Ix^ a Scheduled Aren 
or a part of such an area ; 

alter^ but only by ^vay of recUhcattoii of boundaries, 
any Scheduled Area ; 

(e) on any alteration of the boundaries of a State or on 
the adinissido into the Union or the establisbment 
of a new^ State^ declare any territory not previously 
included in any State tn be, or to form part of, a 
Scheduled Area : 

and any such order may contain such incidental and couse- 
rinential provisions as appear to t!ie Fresident to be necessary 
and proper + but save as aforesaid, the order made under sub- 
paragraph U) of this paragraph shall not be varied by' any 
sobse^iuent order. 

PART D 

AjtKNOMENT OP Ttrfi Schedule 

7. Amendment of the Schedule. —(1) Parliainent may 
from time to time by law amend by way of additioii, vanatiort 
or repeal any of the pro’vfsions of this &hedule and, w'hen the 

7 [atUidra \\ Frmdnce cf Slfuir, f 19491 T.lrJ, 235 (^35). 

A. ChhatfHfam v. Commr. of f. T,, [m7\ 92. 

4S 
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Schedule is so amended, any refereiice to this Schedule 
in this Constitution sliall be construed as a teferencs to such 
Schedule as so amended. 

No such law as is mentioned in sub-paragraph (L) of 
this paragraph shall be deemed to be an amendment of this 
Constitution for the putpoaes of article 368. 


SIXTH SCHEDULE' 

[Articles 244 (2) and 275 ll)j 


ProvUione a» to the Administration of Tritel Areas in Aesam 

AdtainiitTa^tioD a( TriW Aremi in Aw«b, 

mere arc tvio Pans in ihe Table appeaded to tins Sclwdnb. Tbe 
Arnns in Port A shall i>r. an -aotonoiUoliS distnct’ by V! rtne cl, the 
and the ptovlsiMs to 1-17 .relate to.thc admims- 

tration (it tlieiie Autonjoiotis distfiets. llte Areas locItided m Part B, on 
O^e other S. Shall, in the rr« iassaaw. be governed by uhe 
Governnr of Assam nclTtig m bis diserclion, as the agrat 
PresTdent,'' Hot hv notification issocd tnndcr Cl. dl of lam 18] by 
ST^vemor with' the prev-ion-s approval of ihe President the prort- 
^onTof Paras. 1-17 rclstmg to anwnomona dinncte may be applied in 
or 3 ti uaTt to onv inclu3cd m Fart B. _ 

^ TlirArLaTinvlndcd in Part A flte not outside the wrnhve ontboritj' 
of thrGSvemtnent of Assam bni pmviswn is. made for the creation of 
ffistxiet Councils and Regional Candle. Again, bsmng such portions 
“ ^^irwting in certain specified fields, such as nwnageraent of any 
diher ihon a reserved forest, inhenpnce of property, luamap 
ensfoms' and certain judicial functions* wlrch ore to be 
“2rci^ V the District or Regional Councils the aathorily of Patfia- 
hV.^ m well as that of tl't Assuiti Lcgislatnte extends over tliese 
under the general pim isions of Art. 21,5 (1) unless the Oovemar, 
dK to\e wntraty ' All such laws made_by th«e 
i?.T,rtFiU are to have no efiect, unless assented to by tlie Gotcrttor.* 
The jurisdiction of the Supreme Coirt and Higli Cndrt over such 
R«ional Tribunals is not barred,.hnt the Higb Court’s to enter- 

suits and cases ns are mentioned in puragiaph 4 (2), is subjected 
to regulallon b.v Order of the Govemer- 

I Autonomum districts find autonoiiitjns regiont.— 

(1) Subject to the provisions of this paragraph, the tribal areas 

i7 Not nppiieohle to the State tA Jammu end Kashmir. 

2, PiirB. 1 lb* 

J, 18 (^-(3}. 

1’ PuTO 3* 'hi' '01. .As regards the .matters tnnmerated in Para, 3, 
Arts'of R.trliafneut OT of the Assam Legislature fihaU noJ apply tg these 
JWea. anless the Disuiet Council, by nolifiestion. » direcla, 

7. Pnra. 13 (bl, 

8. Part. (3). 

0- Pan, 4 (8) 
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in each item e£ Part A of the table api'petided to paragraph 20 
of thiA iicbeduies shall be au autonomous district. 

(21 If there arc different Scheduled Tribes in an autono^ 
Bious district, the Governor may, by public notifixation, divide 
the area or areas iuliabitcd by tueiit into autonomous regions, 

(31 The Governor may, by public notiffcation,— 

(al include any area in Part A of the said table, 

(OJ csclude any area from Part A of the said table, 

(cj create a neiv autonoinons district, 

(d; increase the area of any autonomous district, 

(c) diminish the area of any autonomous district, 

U) unite two or more autonomous districts or parts 
thereof so a^ to form one autonomous district, 

(g) define the boundaries of any autonomous district; 

Provided that no order shall be made by the Governor 
under claiues (e), (dl, (ej and (/} of this sub-paragraph except 
after consideration of tlie report of a Coimnission appointed 
under sub-paragraph (1) of paragraph 14 of this Schedule, 

2 , ConalitutEon of Dlitricl Council* and Region*] Conn- 

^ There shall be a District Council for each autonomous 

district consisting of not more than twenty four members, of 
ivbom not less than three-fourths shall be elected on tiic basis 
of adult suffrage. 

(2) There shall be a separate Regional Cbundl for each 
area constituted an autonomous region under sub-paragraph (2) 
of paragraph 1 of this Schedule. 

(3j Each District Council and each Regional Council shall 
be a body corporate by the name respectively of "the District 
Council of {name of diilHct]'^ and "the Regional Council of 
(niriae of regiony*, shall have perpetual succc.ssion and a 
common seal and shall by the said name .sue and be sued. 

(4) Subject to the provisions of this Schedule, the adminis¬ 
tration of an autonomous district shall, in so far as it is not 
vested under this Schedule in any Regional Council within such 
district, be vested in the District Counril for such district and 
the administration of an autonomous region shall be vested in 
the Regional Council for such region. 

fS )Tn an autonomous district with Regional Coaneils the 
District Council shall have only such powers with rospwt to 
the areas under the authority of the Regional Council as mav 
be delegated to it by the Regional Council in addition to the 
powers conferred on it by this Schedule with respect to such 
areas. 

(61 The Governor shall make rules for the first eofistitu- 
tion of District Councils and Regional Councils in consultation 
■with the existing tribal Councils or other representative tribal 
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cjrgaiHsatioq* ’ttitbin the autonomous districts or regious ccm- 
cemeti, and such rules shall provide for— 

{a) the composition of the Ddstrict Councils and Regional 
Councils and the allocation of seats thertdn ; 

[b] the delimitation of territorial constitueoclKi for the 
purpose of elections to those Councils ; 
tc) the qualifications for voting at such elections and the 
preparaticin of electoral rolls therefor ; 

(d) the qualifications for being elected at such elections 
as members of such Councils ; 

{€) the term o£ office of members of such Councils ; 
if) mxy other matter relating to or connected with elec¬ 
tions or nomuiations to such Councils ; 

(^) the procedure and the conduct of business in the 
District and Regional Councils ; 

[h) the appointment of officers and staff of the District 
the Regional Councils, 

(7) The District or the Regional Council may after its first 
constitution make rules with regard to the matters specified in 
sub-paragraph (6) of this paragraph and may also make rules 
regulatiug— 

ia) the formation of subordinate local Couucils or Boards 
and their procedure and the conduct of their busi¬ 
ness I and 

(h) generally all matters reiating to the transaction of 
business pertaining to the administration of the 
district or region ^ as the case may be ■ 

Provided that until rules are made by the District or the 
Regional Council under this sub-paragTaph the rules made by 
the Governor under sub-paragraph (6) of this paragraph sHeiII 
have effect in respect of elections to, the officers and staff of, 
and the procedure and the conduct of business i^^ eacli such 
Council: 

Prorided further that the Deputy Commtssioner or the Sub- 
Divisional Officer, as the case may be, of the North Cachar 
and Mikir Hills shall he the Chauman ex-OfficiQ of the 
District Council in respect of the territories included in items 
5 and 6 respect ivelv of Part A of the table 3pjM?nded to para¬ 
graph 20 of this Schedule and shall have power for a periot! 
of six years after the first constitution of the District Council, 
stibject to the control of the Governor, to annual or modib- 
any n?soliitsou or decision of the District Council or to issue 
such instructions to the District Council, as he mav consider 
approuriate, and the District Council shall comply wkh every 
such instmctioii issued- 
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3*^ Powen of the District Councils and Regional 
Coundli to make laws. —(ij The Regional Council for an 
auto non lous rcgiDu in respect of all areas within such region 
and the District Council for au autonomous district in respect 
of all areas within the district except those which are under 
the authority of Regional Councils, if any, within the district 
shall have power to make laws with respect to— 

(a) the allotmentH occupation or use, or the setting 

apart, of lacd, other than any land w^hich b 
a reserved foresti for the purposes of agriculture 
or grazing or for resident id or other nou-agricul- 
tural purposes or for any other purpose likely 
to promote the interests o£ the inhabitants of any 
village or town : 

Prodded that nothing io such laws shall 
prevent the compulsory acquisition of any land, 
whether occupied or unoccupied, for public 
purposes by the Government of Assam in 
accordance wHth the law for the time being ID 
force autborisiD^ such acquisition ; 

(b) the uiQimgenieDt of any forest not being a reserved 

forest ; 

fcj the use for any canal or water-course for the purpose 
of agricnlmre ; 

(d) the regulation of the practice of jhu7n or other forms 
of shifting cultivation ; 

(c) the estabtishment of village or towu committees or 

councils and their powers ; 

(/) any other matter relating to village or town adminis¬ 
tration, including village or toivn police and public 
health and sanitation ; 

(g) the appointment or succession of Chiefs or Headmen : 

(b) the inheritance of property ; 

(j) marriage ; 

(j) social customs. 

(2) Til this paragraph, a "reserved forest" means any area 
which is a reserved forest under the Assam Forest Regulation, 
1891. or under any other laiv for the time being jn force in 

the area m question. 

(3) AU laws made under this paragraph shall be submitted 
forthwith to the (loveraor and, until assented to by him, shall 
have no effect. 

4. Adxninialration of juttice in aotonomona dittricta 
and antonoiuoas remont. — {0 The Regional Council for an 
autonomous region in respect of areas within such region and 
the District Council for an autonomous district in respect of 
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ureas wiEhin the district other than those which are imdet the 
authorily of the Kegional Councils, if an>% within the district 
may constitute village councils or courts for the trial of 
Suits and cases between the parties all of whom belong to 
Scheduled Tribes within such areas, other than suits and cases 
to which the provisions of sub-paragraph (1) of paragraph 5 
of this Schedule apply, to the exclusion of any court in the 
State, and may appoint suitable persons to be rtiembers of 
such village Counetls or presiding olhecrs of such courts, and 
may also appoint such officers as may bo necessary for the 
administration of the law's made under paraBTaph 3 of this 
Schedule. 

(21 Notw'ithstanding anything in this ConsHtutiou, the 
Regional Council for an autonomous region or any court 
constituted in that behalf by the Regional Coiincil or, if in 
respect of any area within an autonomous di^itrlct there is no 
Regional Council the District Conndl for such district, or auy 
court constituted in that behalf by the District Council, shall 
exercise the powders of a court of appeal in respect of all suits and 
eases triable by a vrillage council or court constituted under 
sub'paragraph fU of this paragraph within such region or area^ 
as the case njav be* other thon those to w'hich the provisions 
of sub-paragraph (li of paragraph S of this Schedule apply, 
and no other court except the High Court and the Stipreme 
Court shall have jurisdiction over such suits or cases. 

(31 The High Court of Assam shall have and exercise such 
jurisdiction over the suits and ca^^ to which the pro visions of 
sub-paragraph (2^ of this paragranh apply as the Governor may 
from time to time by otdtr specify. 

(41 A Regional Council or District Coimdl, as the case 
may be, may w'lth the previous approval of the Governor make 
niles regulating— 

(a) the oodstittition of village councils and courts and the 
powers to he exercised by them under this 
panigranh ; 

fh) the procedure to l^-.^ followed by village councils or 
courts in the trial of suits and cases under sub- 
paragranh (1' of this raragraph ; 

(c) the procedure to be follow'cd by the R^‘pinnal or 

District Council or any court constituted by such 
Council In aDP-^ls. and other proceedings under 
sub-paragraph f21 of this paragrapli ; 

(d) the enfo'-cem^nt of decisions and orders of such 

Councils and courts : 

(#1 all other ancillary matters for the carrying out of 
the provisions of sub-paragraphs (J) and (2) of 
this paragraph. 
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S. Confcmi«nt of powers under the Code of Civil 
Procedure, 190S» and the Code of Criminal Procedurcp 1898, 
on the Regional and District CounciU and on ceriaiii courts 
and officers for the trial of certain suits» cases and offences^ — 

(]) The Governor may, for the rriai of suits or cases arising 
out □£ any lavv in force in any autnnonious district or region 
being a law specified in that behatf by the Governor, or for 
the trial of offences punishable with death, transportation for 
life, or imprisonment for a term of not les^s than Eve year^ 
under the Indian Pcitel Code or under any other law for the 
time being applicable to such district or region, confer on the 
District Council or the Regional Council having authority over 
such district or regicn or on courts constituted by such District 
Council or on any officer appointed in that behalf by the 
Governor, such powers under the Code of Civil Procedure, 1903, 
or, as the ease may be, the Code of Criminal Procedure, lS98j 
as he deems appropriate, and thereupon the said Council, court 
or officer shall try the suits, cases or ofFences in exercise of the 
powers so conferred. 

(2) The Governor may withdraw or modify any of the 
powers conferred on a District Couneil, Regional Council, court 
Of officer under sub-paragraph fU of this paragraph. 

(3) Save as expressly provided in this paragraph, the Code 
of Civil Procedure, ISOS, and the Code of Criminal Procedure, 
i^OS, shall not applv to the trial of any suits, cases or offence:^ 
in an aiitononions district or in any autonomous region to which 
the provisions of this paragraph apply, 

6- Powers of the DUtrict Cauiictl to eatabllsb primary 
schools, The District Cotiudl for an autonomous district 

may establish, construct, or manage primary schools, dispen- 
saries, markets, cattle pounds, ferries, fisheries, roads and 
waterways in the district and. in particular, may prescribe the 
language and the manner in which primary education shall be 
imparted in the primary schools in the district. 

7* District Amd Regronal Funds, —{]] Tliere shall be 
constituted for each autonomous district, a District Fund and 
for each autonomous region. Regional Fund to which shall 
be credited all moneys received res-pectively by the District 
Council for that district and the Regional Council for that 
region in the course of the administration of such district or 
region, as the case may be, in accordance wnth the provisions 
of this Constitution. 

f2^ Subiect to the approval of the Governor, rules may be 
made by the District Comcil and by the Regional Council for 
the mana getnent of the District Fund or, as the case may be+ 
the Regional Fund, and the rules so made may prescribe the 
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procedure to be followed in respect of of rnoney into 

the said Fundp the withdrawal of moneys thereform^ the 
custody of moneys therein and any other matter connected with 
or andEary to the matters aforesaid. 

8. Powera to assess and collect land revenue and to 
im|MM l^es. — tlj The Regioaal Council for an autonomotis 
legion in resf^t of all lauds within such region and the 
District Council for an autonomous district in respect of all 
lands within the district except those which are in the areas 
under the authority of Regional Councils, if any^ within the 
district, shall have the power to assess and collect revenue in 
respect of such lauds in accordance with the principles for the 
time being followed by the Government of Assam in assessing 
lands for the purpose of land re\'enue in the State of Assam 
geueraUy, 

(2) The Regional Conned for an autonomous region In 
inspect of areas within such region and the District Council 
for an autonomous district in respect of all areas in the district 
exceiil those which are tinder the authority of Regional 
Councils, if any, within the district, shall have power to levy 
and collect taxes on lands and buildings^ and tolls on persons 
resident within such areas. 

(3) The District Council for an autonomous district shall 
have the pow'er to levy and collect all or any of the foDowing 
taxes within such district, that is to say — 

{a} taxes on professions, trades, callings and employ¬ 
ments ; 

(h) taxes on animals, \T3hicles and boats ; 

(c) taxes on the entry of goods Into a marbet for sale 
therein, and tods on passengers and goods carried 
in ferries ; and 

id) taxes for the maintcnanca of schools, dispensaries or 
roads. 

(4) A Regional Coundl or District Council, as the case 
iuay 1^, may mate regulations to provide for the levy and 
coUeetion of any of the taxes specified in sub-paragraph (31 
and (3) of this paragraph. 

Pow«r to levy 

Tluj power le 'fv%- und land revenne# In the areas oming 

under Eho Sixth Schedule is exctawvely vestefl In the Pegfonal and 
Dislrict CotmeiJs, HeiTce, nfter the commcuCieTnetit of the Constirn- 
tion, ihs l/ViagdQh has no power to levy any tax or 

9* Licences or teases for tfie purpose of proipecting for 
Of extraefiart of, minerals. — (U Sucli .share of the royalties 

!0 NoytSj^iiOr v. Durbar 0 / tha LyH^d^h, V. jasg A^^am 33, 
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iiccruing eath year horn or leases for the purpose of 

prospecting for, or the extrajcdon of* minerals granted by the 
Governmetit of Assam in respect of any area uiUiin an aulO' 
uomous district as may he agreed upon between the Govem- 
ment of Assam and the District Council of such district shall 
be made over to that District Council, 

[2) If any dispute arises as to the share of such royaltie-s 
to be made over to a District Council it sliaD be reftrxcd to 
the Governor for determination and the amount dctcrmineii by 
the Governor in his discretion shall be deemed lo be the 
lunount payable under sub-paragraph (1) of this paragraph to 
the District Council and the decision of the Governor shall be 
hnal. 

10, Power of EKttrict Coundl to mahe regulatioiifl far 
the control of money-lending and trading by nan-Dtbida, — 
tl) The District Council of an autonomous district may make 
regulations for the regulation and control of money denuding or 
trading within the district by pennons other tlian Scheduled 
Tribes resident in the district, 

{2) In particulaj- and without prejudice to the generality 
of the foregoing power, such regulations may— 

[a] prciscribe that no one except the holder of n licence 
issued in that behalf shall carry on the business 
of money-lending i 

((ij prescribe the maxirnnfti rate of interest which may 
be charged or be recovered by a money-lender ; 

(r) provide for the maintenance of accounts by money¬ 
lenders and for the Inspection of such accounts by 
oificers appointed in that behalf by the District 
Council ; 

id) prescribe that no person who is not a member of the 
Scheduled Tribes resident in the district shall 
carri- on wholesale or retail business in any 
commodity eNceot under a licence issued in thnt 
l>ehalf by the District Council: 

Provided that no regulations may l>e made under thf^ 
T^amgraph unless they are passed by a majority of not less than 
three-fourths of the total meinbership of the District Council: 

Provided furtlier that it shall not be competent under any 
such regulations to refuse the grant of a licence to a money¬ 
lender or a trader who has been cafT>Tjag on business within 
the district since before the tinre of the making of such 
regulations. 

All regulations made under this paragraph shall bo 
submitted forthwith to the Governor and, until assented to by 
him, shnll have no effect. 
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11. Publication of laws^ m|e» md rcgulatiOM made 
under the Scbedule. — All laws^ rules and regulations made 
under this Schedule by a District Coundl or a Regional Council 
shall be published forthv^^th in the Odieial CaiicLte of the State 
and ahaJ] on such publication have the force of law. 

12. Application of Acti of Parliament and of the 
Legislature of the State to autotiomocu districts and auto- 
nomDus regiont.— (1) Notwithstanding anything in this Con¬ 
stitution- — 

fa) no Act of the Legislature of the State in respect of 
any of the matters specified in paragraph S of this 
Schedule as tnalters with respect to which a 
District Cotiutil or a Regional Council may make 
lawsp and no .^ct of the Legislature of the State 
prohibiting or restneting the consumption of any 
non-distilled a]cx>hoIic liquor shall apply to any 
autonomous district or autonomous region unless 
in either case the District Council for such district 
or having jurisdiction over such region by public 
notification so directs* and the Diftrict Council 
in giving such direction uith respect to any Act 
may direct that the Act shall in its application to 
such district or region or any part thereof have 
effect subject to such exceptions or inodifications 
as it thinks fit ; 

(6) the Governor may, by public notification, direct that 
any Act of Parliameni or of the Legislature of 
the State to Avhich the provijiions of clause fa) of 
this sub-paranrapli do not apply shall not apply 
to an nuton omens district or an autonomous 
region, or shall apply to such district or region 
or any r ^rt thereof subject to such excentions or 
modifications as he may specify in the notification. 

(2) Any direction given iindcf sub-pantgranh fU of this 
paragraph may be given so as to have retrospective effect. 

13. Extiniated receipts and expendjtnre pertaining to 
auiortompijs districta to be thowti separately in the annnal 
financial statement. —T!ie estimated recoiots and expenditure 
pertaEning to an autonomous district which are to be credited 
to, or Ls to be made from, the Con-M^lidated Fund of the Slate 
of Assam shall be first placed before the District Coiifidl for 
disetTssion and then after sucb discussion be shomi sen^rately 
in the annual financial statement of the State to be kid before 
the Legislature of the State under article 202. 

14. ApnointTneT^t of CommifJlOii to biquire into and 
report on Ibe admmUtratiort of autonamona di«trice& and 
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aotonomouB regions^- —{1) The Governor may at any time 
appoint a Com mission to examine and report on any in at ter 
specified by him relating to the administration of the atitono- 
moas districts and autonomous regions in the State, ineluding 
matters specified m clauses (c), fd), (e) and {J1 of sul^paragraph 
[3) of paragraph 1 of this Schedule^ or may appoint a Com¬ 
mission to inquire into and report from time to time on the 
administration of autonomous districts and autonomous regions 
in the State genErally and in particular on— 

{a) the provision of educational and medical facilities and 
commnnications in such districts and regions ; 
the need for any new or special legislation in respect 
of such districts and regions ; and 
(c) the administration of the laws, niles and regulations 
made by the District and Kegional Councils ; 

and define the procedure to be followed by such Com mission- 

(2) The report of such Commission with the recom¬ 

mendations of the Governor with respect thereto shall be laid 
before the Legislature of the State by the Minister concerned 
together ivith an explanatory memorandum regarding the action 
proposed to be taken thereon by the Government of Assam* 

(3) In allocating the business of the Government of the 
State among his Ministers the Governor may place one of liis 
Ministers specially in charge of the welfare of the antonomous 
districts and autonomous tcgioiis id the State- 

15. AnnltlmeRt or mspenaiort of acts and reaolivttoEu 
of Dblrict and Regional Coiincila* —(I) Tf at any time the 
Governor is satisfied that an act or rgsokition of a District or 
a Regional Council is likely to endanger the safety qf India, 
he may annul or suspend such act or resolution and take such 
steps as he may consider necessary (including the suspension of 
the Council and the assumption to himself of all or any of the 
powers vested in or exercisable by the Council) to pre^^ent the 
commission or contitiuance of such act, or the giving of effect 
to such resolution. 

(2) Any order made by the Governor under sub-paragraph 
(0 of this paragraph together mth the reasons therefor shall be 
laid before the Legislature of the Rtate as soon as possible and 
the order shallp unless re%^oked by ihe Legislature of the State, 
continue in force for a period of twelve montb-s from the date 
on which it was so made : 

Provided that if and so often as a resoTntion approvin(r the 
continuance in force of such order is passed bv the Legislature 
of the State, the order shall unless cancelled by the Governor 
continue in force for a further iwriod of tw^elve months from the 
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date on which under thia paragraiih it would otherwise have 
ceased to operate. 

16. Dissolution of a District or a Regional CotmcU. 

The Governor may on the recommendation o£ a Commission 
appointed under paragraph 14 of this Schedule by^ public noti¬ 
fication order the dissolution of a District or a Regional Council 


(a) direct that a fresh general election shall be held imme¬ 
diately for the reconstitution of the Council or 
(h) subject to the previous approval of the Legislature of 
the State assume the administration of the area 
under the authority of stich Council himself or 
place the administration of such area under the 
Commission appointed under the said parapaph or 
anv other body considered suitable by him for a 
period not exceeding twelve months: 


Provided that when an order under clause (a) of this para¬ 
graph has been made, the Governor may take the action referred 
to in clause {b) of this paragraph with regard to the admmistra- 
tiott of the area in question pending the reconstitution of the 
Council on fresh general election: . 

Provided further that no action shall be taken under 
clause ib) of this paragraph wnthout giving the Distort or the 
Rcitional Council, as the case may be, an opportunity of placing 
its views before the Legislature of the Stale, 

17 Excluaion of areai from aulonomoua duhrkta in 
forming conetituenciea in such diatrict*. —For the purposes of 
elections to the Legislative Assembly of Assam, the Governor 
mav by order declare that any nrwi within an autottomous dis- 
ttirt shall not form part of any constituency to filLa scat w «ats 
in the Assembly reserved for any such district but shall form 
part of a constituency to fill a seat or seats in the Assembly not 
so reserved to be specified in the order. 


18 Application of the provisions of this Sehcdule to 
arami snecified m part B of the table appended to para¬ 
graph 20— ( I) The Governor may— , 

(a) subject to the previous approval of the President, by 
public notification, apply all or any of the fore- 
going provisions of this Schedule to any tribal area 
specified in Part B of the table appended to para¬ 
graph 20 of this Schedule or any part of such ar«i 
and thereupon such area or part shall bo admini¬ 
stered in accordance with such provisions, and 
{b) with like approval, by public notification, exclude 
from the said table any tribal area specified in 
Part B of that table or any part of such area. 


Set VI ] 


SHORTER COSSTfTUTlOfi OF L^'^LV 


W5 


(2) Until a notification is iasned under sub-paragraph (1) of 
this para^aph in respect of any tribal area specLfied in Fart B 
of the baid table or any part of such arei^ the adnunistration of 
such area or part thereof* as the case may be, shall be carried 
on by the President through the Governor of Assain as his agent 
and the provisions of Atiid^ 240^^ shall apply thereto as if such 
area or part Lbereof were a Unwn iefriicry specified m 

(3J In the discharge of hb functions under sub-paragraph 
(2) of this paragraph as the agent of the President :he Governor 
shall act iu his discretioii^ 

TramEtional provisions. As soon as possible 
after the cominencement of thb Constitution the Governor sha!! 
take steps for tlie constitudon of a District Council for each 
autonomous district in the State under this Schedule and^ until 
a District Cotmcil is so constituted for an autonomous district, 
the administration of such district shall be ^^ested in tlie 
Ckivemor and the following pnovTsions shall apply to The 
admmistration of the areas within such district instead of the 
foregoing provisions of this Schedule, namely:— 

(fl) no Act of Parliament or of the Legislature of the 
State shall apply to any such area unless the 
Governor by public not iH cat ion so directs ; and the 
Governor in giving such a direction with respect 
to any Act rnay direct that the Act shall, in ita 
application to the area or to any spocified part 
thereof, have effect subject to such exceptions or 
modifications as he thinks fit ; 
fbl the Governor may make regulations for the peace 
and good government of any such area and any 
regulations so made may repeal or amend any Act 
of Parliament or of the Legislature pf the State 
or any existing law w'hich is for the time being 
applicable to such area. 

f21 Any direction given by the Governor under clause fnf 
of sub-rtaragraph {G of thi^i paragraph may be given so as to 
have retrospective effect. 

f35 All regtilations made under clause ^b) of sub-paraErraph 
ni of this paragraph shall be submitted forthwhth to the 
President and, until assented to by him, shall have no effect. 

law'. 

Tlir fAdirmastTatrap nf Orik-r^ tSSO, mnde by 

the Guvennw of APFafrt on is nn 'existinij hw* npn|icikbTE« to 

the Khafli Statesi wtiEch a 'tribal urea.' under pmn. of 


Jl. Inserted by the Constimtion (Seventli Amendment) Act, IflSB. 
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die C«nsiitntioti. Henci;, io lotig as (Jiut grder is not KpeiU^ by 
die (Jovtrnor undtr tlje prcbenl L‘laus«, the a«Jniilii!ill4tl(m «C cruninal 
jnstice UI the KJiasi Stales is to be govenied by that Order,’* 

20. Tribal ar«u. —(I) The areas speci6ed in Parts A and 
B of the table below shall be the tribal areas within the State 
of As^am. 

(2) The United Khasi-Jainda Hills District shall comprise 
the territories which before the cOBiintfOceinent of this Consti- 
tution were tnown as the hhasi States and the ^liasi and 
Jaintia Hills District, eKcluding any areas for the time being 
comprised within the cantonment and muuidpaUty of Shillong, 
but including so much of the area comprised within the muni¬ 
cipality of Shillong as formed part of the K-hasi State of 
Mylliem: 

Provided that for the pm-poses of clauses (e) and (fl of 
sub-paragraph (1) paragraph 3, paragraph 4, paragraph 5, 
paragraph 6, sub-paraeraph (2), clauses (ab (h) and (d) of sub¬ 
paragraph (3> and sub-paragraph (4) of paragraph 8, and clause 
(d) of sub-paragraph (21 of paragraph 10 of this Schedule, uo 
part of tlie area comprised within the municipality of Shillong 
shall l»e deemed to be within the District. 

**{2A) The Mizo District shall comprise the area which at 
the commencement of this Constitution was known as the 

Lushai Hills District. . u n 

The Naga Hills-Tuensang Area shall compnsc tbe 
areas which at tbe commencement of this Constitution were 
known as the Naga Hills District and the Naga Tribal Area. 

(3) Any reference in the table below to any district (other 
than the United Khasi-Jaintia Hills District and .Wan Dis- 
Irict}'* or administrative area (oJhci' than the Naga fiiiIs-Tuc«- 
sang shall be oouatrued as a referenw to that district or 

area at the commencement of this Constitution: 

Provided that the tribal areas specified in Part B of the 
table below shall not indiide any such areas in the plains as 
may, with the previous approval of the President, be notified 
hy the Governor of Assam in that behalf. 


table 


part a 


1 The United Khasi-Jaintia Hills District. 
2. The Garo Hills District, 


12 . 

13. 

Ids*. 

I*. 


Fiarfirfnj; V. 
Truicrtcd ty 

Thfi^rtrd h\ 


The Sfat€. S- 3 

the District [Cii.iupe of Niiioc) ACtp 

the NaB® HillA'TMnsang Area Act, 



Sch. VIIJ 


SHOHTKR CONSTITUTION OP INDIA 


697 


3. The ilizo District.^* 

4. ♦ • 

5. The North Cachar Hills, 

6. The Mikir Hili«. 


PART B 

\ North East Frontier Tract includbg Balipara Fronher 
^act, Abor Hills District aad Misimi 

2* The iiiits-Tu^nsang 

A*** cempHccd wtlhia die MunicipA^itr ShULon^'* 

In oi thefit words in rL f2) of Parra 20 the- r 

shall ho™ no jurisdtcrictii to deride rivfl disputes'bei ween 
m a whfcb foriiLs port of the K1=J^ and 

bnt wliLa is comprised wiftia the Shilloog Mnni^^^Iity.^ 

21, Amendment of the Schedule.— {I) Parliarntmt mav 
time by biv amend by way of addition, variatioi 
or repeal any of the Provisions of tins SchaJule and, when the 
&hedule IS » amended, any reference to this Sehedule in this 
Constitution shall be construed as a reference to such Schedule 
^ 50 atnended. 

(2} No such law as is meriEtotis^l in sub-paracraDh f h of 
this para^ph shaU be deemed to be an amLd^'t o£ this 
Constitution for the purposes of airtiele 368, 


seventh schedule 

[Article 246] 

Geitvra.1 rule* for intorprewfoa of tl» EstH«, 

1 1' *■ Eniriirit in the three Lists are not ‘Dowerfi' at 

Art, 2«, and rtliw Articles of the ConstltoHoa, fiins, the wwer to 
I' aethensiM 'diyinvatiDn of projjerty’ is wniferred hy Art. 31 
be cmitt:Dded ihnt btcniise Thera is no Entn' in the I# l9tS 


tqake a law 
It ennnot 


Kilting to ■deprivation of property' ts sach, ft is aol within the com. 
^tence of tilt LtmsIataTM uf this t ooniry tn enact sach a low * Sneh 
w Entry I of List I, ! of Lfet II 

r Lnshai Hilts Distnet was chanced hv th. 

Lushai Hitts Distrirt (Chsnge of Nsmel Act. l^. °y the 

4 WHS omitted by the Naga Hi'U*TnEnsatig Area Art, 
IV. Insierted fb/d, 

U Ourfn^ V. Ka A, A^tsitn 3^ 

L C<rAndi v. SlaU (tf £f. P., a. I9S2 AIL SS. 

?, Sfli/ntaasoni r. .Banif tf/ Yndlff, {1&52J &.C R 3&| 
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2. Tbe EaUies m the Lists ^ire mere legi^tivc heads and ^ of 

an chajacter. Xhey nre designed to dtfipe and delimit the 

respective areas ef legislative iMmpeien(;e of the Union and Stale Le^s- 
latELTcs. They neither impose any itnpLted rffitriefimir on the kislativc 
pcjiver tonfetred bv the Articles nor prtiicribe any duty to Krerdse that 
Icgishitive power irv anir particular iriLrun^r,^ 

3. The language of these Entriei ^loald be gi™ the inridesi 
scope' of whiiJa their meaning is fairly capable becanse they set np a 
machinery' of Governmetit.^ Each general word should, accordin^k* 
be held in e^taid Lo all anrUlnry or subsidiary matters which con fairly 
iad reastmabtv be ccmprehenJeil in it/-*' c,s,» the validatioa m 
^^entiv^ ordeVa rclatiikg to the subject referred lo in the Entry 

or the estmgui'ihment of the rights retaling to an 'Entry;'-' orr the 
licensing and control of bonded warehotise!^ for the purpose of making 
eUectlvE the realisation of an excise duty/ , * „ . 

4. The meaning of a word or cxpressioti in a partirmlar Entry is 

to toe dctettHined with reference to the context In which it has been 
iised^ and ihe meaning of the fyiaie word or expxesskni m the difierent 
Entries is not necessarily identical/' . „ . 

Sv ftliere an Entry begins with a word of general import^ followed 
bv words having refertncc to nErticoJiaT aspects ihcrcnf (e g., Entry IS 
af List 11] t the operalkin of tlic gencml words b not to be cut down 
by reigson of the fact that there are suh-heads dealing with fipeciht 
aspects/' The gnhseqnent words are intended nol to limit the ambit 
of the opening general term bnt rather to ^lasiral^; the i^pe and 
objects qfthc legislation comprEsed in the opening terms’^ or to remoire 
dodbts as to the wkic scope ot the meaning of the opening term or 

expression 'that is to say* has, accordingly* bom held as merely- 
ilSnstrativc/' 

Convict befcwoen Entrie* m dEfifercnt Li*to. 

U The entries in the dilTereiil Lists flhould he read together with- 
out jfiving a narrow' meaning to any of thein/^ The powens of the 
Union and the State legislatures are both expressed in preesBe and 
dehnite terms. There can be no rea^ioii m sach a for giving a 

broader inlcrprctntion to otic power than to the other. 

Kv-cn wdicre an Entry’ is framed m wide tQiignage+ it cannot he 
interpreted as to fnatc it cancei or override another entry or make 
another entry meaninglcsfi/* 

This mlc h also applicable as !)etwc&n diflefem entries of the 

2 Where one l^ntrr is made 'p jbirct tn^ another Entry* aU that 
it mt^s is- that out of the scope of the farmm Entry, a field cl legis- 

StaU iff Fihar v. Kamishytar, \. 1^ S.C. 253. 

^dirx ifuiMr V, .^npdt.p |1B55) 1 S.C.R. 1235 lf2S5W 
Weitm India Theatre? v. Cafi^^^nm^nt Hoard, A. S,C. 5^ 
Sfi Knm Stale af FnrrtlHiy, A^ 1959 S^C. 45® 

L T rniHJJirr^ v, Bea^y. A. \^1 SrC. 7S8 
ChaiuTbhal v. Unt^n of itidia. A. 196iJ S.C, 424 (4^) ; StaU of 
It V. CbffHfra, 195® S-C- ^ in 

Unilftf PrfPnfii£e^ A. |9^l F.C. Ifi. 

State of Pnnfab v. Kekar Sfngh, A. rnnj. 8 (iJy E.B. 

Cf State H Dun terrify & Co., A. IB53 S.C. 56®. 

Afenftetefli^Hdafn v. Nnyvudu, flS^l F,C,R, iS-f], 

Utiiled Prni'fMW v+ Atiqa. (EWl 119 (/J4). 

Stale of Botnkav v. miarn, fl^lj S.C.R. m. 

RamtriEkna v. Munid^at Commlitre, A. I®aj S.C. II ffJU 

Kamtshwar v. State 0 / A. 1951 Fat. 


3. 

4. 

5. 
fi. 
8 . 
9. 


Ra/nilhttn: V 
10 , 

11. 

12 . 

13. 

14 . 

15. 

16- 
It. 
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covered bjr the latter has been reserved to be specially 

deaSt with; by tlic appropriate I^cgifilfltare.’^ 

d. When one iteni [s general and another speciiiCf the Ealier will 
exctndc tht formerr'^ 

Relatien between 4i0^ereiil Entries in the ume Liit. 

1. Two items of the sami* Hntry arc not necessarily exclusive oE; 
each other and it h possible for the same mattex to come tinder more 
xhim one Kptiies.**™* As het^^'ceei dtherent Entri*^ in ihe same LhL 
the general scheme Iollov,^id is that cacti portknEar Entry ^liotLld relate 
to a sepnrate subject or group of co^ate snbjccts. But tlic dihereni 
Entries are supplementary to each oiTier and arc iwi ibniicd by eaclt 
other in any way.“ The point tept in view in drawinK op tiie li^Lr. 
was not scienLific phreci^ion of prevention overlapping"* hut to include 
all possible legislative power within their ambit, ~ 

2. Every attempt should be made to harmoulze tJic diffcrmit. 
entries nnd to discard a constniE±ion which will render any of tlie' 
enlrie^i nugatw or ineflcctlvcr*- 

Entry 3, Ltel U of the Consttlulton deul* with 'admiiiistraticin of 
justice, constitution ol Coiift*% while Entry 65 of tlie same Eist relates, 
tq 'jurisdiction and powers of , . . CourtsV It was contended tliat 
since juriadiction of Courts was specifically ijieludcd in Entry 65* the 
fhate Legislalure cobld claim no power to legislate wrdi reApect trj 
jurisdiction under Entry 3^ and tliat accordingly, the State Eegislatufc 
had power relatLiaiic to jurisdiction only in respect pf matlera coining 
within hist 11^ as coiiferred by Entry 65. Held, rejecting the above 
conteution* that the language of Entiy 3 wa* tride enough to confer 
upon the Stale Legislatnre the right to xcgnlute and provide for tlie 
whale machinery connected with the administration of justice. Eegts- 
lation on the subject oE administrotion of justice and caiistitucion of, 
Courts of jnstice w^ould be ineffeciiue and Unless and nntil: 

tile Courts e^stabltahed nnder it were clothed with the jurisdiction and 
power to hear and decide causes. Hence^ the two Entries read toge¬ 
ther, sJionld be constmsd to mean that while Entiy 3^ of Liil Ik 
empowers the Smte LegtsUiture to cnaftr general jurisdictioti on 
CouitST Entry 65 gives it to confer special junsdictiOD with regard to 
the matters Included in List IE while tcgisloting witli respect to those 
nuitters,** 

SoiirCie o( the tuibg power. 

The entries ill the Legislative Lhu are divided into two groups 
— uue relating to the powjt to tax and the other reintiug to the power 
of general legislation relating to specified sobjem. TaKnli'yn h con¬ 
sidered as a dUtincl foe parposcs of Jegifilative eompetencc+ 

Hencep tlie power !o Inx cannot be deduced from, u general legisla¬ 
tive Entry ^ an randllao^ power,^ Thus^ ilie power to Legislate chl 
fnter-State trade and commerce nnder Entry 42 uf List I docs not 
include n power tu iinpitac tax on wks in Ihe course of such trade 
and commerce.^* 


IS, V, S'lafc of U- 1632 AIL BS. 

19, Sardara Singh v. A/ajNni Properly. A. 19^ Fepsu 12. 

20, 1. T. C^^nimr. v, Benoy^ A, 1^7 S.C, 766 [773). 

21, i>aJuifa v. Tcndoltar, ,A. 1956 S-C. 638. 

22, State u/ B&mbav v. Narottamdas!. aS&OsSI) C,C, 292 {3^-7, m 
: 11951} S.C.E. 6f, 

23, Sundarsramier v. of .4. P-. ,1. I95S S.C. 468 [49^, 

44 
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Principle* Far mt«TprttAliaD of tlia Ebtriei wlotini to 
tlic tuiaic power. 

(i) la order to determine whether a tax was within the le^Sslatire 
(xiiapeLrJie^ of the Leg Lilfittire which inaposed it, it is necessary to 
detirnuiiie the iiaiare ot tne tax* wheaicr it is a tax m\ laouun:* on 
property,, bn^iucss uT the like^ saO that the iinlty tiudef which the 
legislative power hds been nssnmed could be ascertained. 

(a) The primnrj- guide fur this purpose is wlmt is known as the 
The ideniification of the gnbjeet-matter of a ux 
is only tcp Ik found in the [!hargiag section/* Le.^ the !f.ecilon wliich 
crate* the Usbility to pay the as distinguished trom tlte mods of 
assessment or the' rnafAfnery bv which it is assessed- 

Oenerftlly spealctijg, oil taKattQn is iniposed ou persons, hut the 
nature and umount of liahtTity is detemsined cither by ynits, 

an tn tlio t^a&e of o polUtax, or in rei^pect nf the ia3t'P«yer^'* interest iu 
pyttp^riy or in respect of iTitrtsseiiOtu or a-ciings of the lax-puyers. 

Bdl the 'iiittdtfncc^ or I he ultimate burden of a tax do^ not deter¬ 
mine its natiire or alter the legistative power relating to it/ 

U] Jt is ibe snbsinflce of the levy and not the form that deierniiutsi 
lilt nature of the lar. The name given by the Legislature is not con¬ 
clusive for tJiis purpose. i . j w .t. 

jd) The intrinsic diatticter of a tax is not to be detemsmed by the 
inoilt ot measure merit or the standard of cakulsiion ptrtcritMd for 
Assessing the antounl: of tbe tasc, 

Tims, in repelling ilie contention that a lox on *buildidgsi amJ 
litntV was not n tax on income* becaose the tax was levmbic nMd 
^owners* and that the value of the builsliug was takeu os the basis for 
A&scssing ibc the Federal Court obsenTd’*— 

is true that the annual volne uus used as tlie basbj but it was 
verv different frotn the auunttl valoe which may be used for getting at 
ihc" true profit or income. 'Die annual vulne, os has been poiuicu ont 
S iit licst only mfriimi or bypotlieticxl frirome anil not the aciuid 
^corner It IS only a ^laudard used in the mcome-tax Act far getting 
at ificnme. but tliut is not enough to bar the use of the same fitaoderd 
for u^sessii!j? a provincial tax. If n tax is to be levied on propcriv, it 
will not be Irraimtial to correlate It to ibe vntne of the ptop^ty and to 
JLke serme kind Qf aniiiuil value the basis of the tuxp without mteodiug 

to tax ineoinei* ^ . 

Similarlw, tht fact that the tax is t* be weasttred m propartiaa t« 
the fares aiid frriglit* reali 5 «l does not alter tlie natpre €f a tax upon 
■pciods and possenKtrs' carried nn motor vehicle^ 

(el If the power to impose a tax is established, the power lo 
eolleft rhe same is necessarily implied.* The Lepslotnrc hnvmg the 
r^wer to impose a tax has aiw the pow^ to iwe-wnte the oicflpw by 
whkh the tax shaU be collected and to dcstgnate officers by whom it 
shall be eoforred. 

2 So far M the lintries relntins to the tnsimg power are eon* 
"it is wronjii to thinfe that two independent im^sts nriBini; 
f^tHwo different acta of tircamstonces were not p^i ted" by the 
SlitoVioM,* Thns. the same article may be snbjert to n Central 


24 , 


2 . 

A. 

4 . 

5 . 


f?d:or V. Preur. KJst Puri/iJfr. A. 19^D F.C, 8L 

fWfliSi V. SUi^ (19^1. 3 MLJ. tlO ti/3). 

V L T-O. k a. Mad. 3120 

J?Jnl v. Siate Of Jifhar. A, Fat. S5© iS&t]. 
^vrOfiyitt if. Pr£fV. of T-L-R. fl0fO) Honi, Cj5 

ICftlim* V. The KfitJ, (W3) 6M. 



Sch. vh ] 


SHO&Tei. OONSTITUTIOS OF INDIA 


691 


cici^ duty and a State octroi duty,'* « a State taa as well aa a 

Jniuiic^pdJ im/ 

Tlwf Doctnkie of *F1tb vid subKiMoa*. 

dottrine mean^ ihai i| an ^actcutat JabJiaiiNd/K- fetlk 
within the ptjwcrs expre&iijp contermJ by the Constltmioti tipun the 
M^ifislature which enacted il. il cannut be lieJd lo be invajtd, raereiv 
btcnuM it SMcroachei on niatiers a&^il^ed to asieilier 

^S’sijiiurc. lu othtr words, wnea a tiw ii impugiied as ultra vires, 

whai to be aictn-LEomd Uie trae chacatter ef Llie lejnsJation, If 
on such cxaiiiiiEaiion it is found that the Icgi^tation is m Gubunanire 
n niatict assigned to the LesiislQtup^, tloen it must be held to 
be valid in it$ entirety^ even thoiign it might mcMentaUy treneb on 
inatfers whidi arc: beyond it^ competence*" 


(f) Rc^rictloii of export may be neccasacy in order to secure the 
inaintc^nce or increEise of the supply of essential commodities or their 
aymlabiULy al fair prices, lieDCc, while legIsEalidg under lintry 27 of 
11 I'prodticiioji, distrthulioii and supply of goods*) the State 
latnre is competent to control the export of sneh go^, even though 
expert across ciwioms [ruutiers^ is a Union subject under l^nto' 41 of 
List I* Such □ legislation would be co^'Cred by the Stale power, 
according to the doclrinc of 'pith and suhsEance*/ 

Ihe power to make in respect of nioney-lendmE’" neces^ 

sanEy LncEudcs tiic power to aJEEect the RtLrticy-knder"& rights with respect 
to promiBsory^ notesgiven us Hccurity in cuDncydemiiag transactions.. 
Henccj n State law wliiuh is in its ^pitb and substance^ a law with 
respect to money lending cannot be saiVI to be uhrfl vires hecuuse ot 
finch incidental encroadimcut upon the Union power relating to pro- 
missorv notes*’“ 

In kgislatiug under Entries 43 and 45 of List ly Earliauienl 
may provide for I he determination ol all claims arising In the wluding 
np proccedingH^ including those relating to 'taud' (Entry IS ot List Ilh 
c.g.^ whether the property Hshte to satisfy the debt dne to n linking 
com po ny is a pri^nte OT lyott land or occupancy or Raii>occupaucy 
hoteling." ^ 

2. In order to examine the true ebameter of the enactment, one 
must have regard lo the enacimenl as a whole, lo its objects nnd to 
the scope and effect of the provisbns. It would be quite an erroneous 
approach to ihe question to view such n statute not as an ^agank 
whole, bat HB n mere collection of sections, then disintegrate it into 
parts, eKJ»mine under whar heads of JeglBlntiort those parts would 
SevernUy fall, niid by that proce&n determine wiiat portiotis tlicreof 
are fnfro vires and what urc not.‘^ 

3r The question of invasion into the territory of another Legis- 
btnre is to he determined not by degree hut by fiubstasice. Neverthclc^ 
the ^xUttl of invasion is not altogether trrelevant for the detenntna- 


fl, /^^FTiatrfjhiid V. Comm If Iff, (19511} S.C*R. 15 (3], 

7, rontc/jmcpil Board v. IVf^Irrit fHdlcr Tlieafrfi, .S, 1954 Bom. 215t 
S. State 0 / Uomftuy v. i?al^aro, (i&5J>-51) C.C. 3Da {312] % (195ti 
S.e.R. GS2. 

9s Kr'u^hna \\ SluU of Madras, A. r9o7 S,C. 29-7 fJdJ), 

10. Furry SO, l/ist IT of the Constiluticn* 

IL Fnlry 46 of List T of the Constitution. 

12* PrafulUt V, ffdnfe of Commerce^ 1547 P.C. 60, 

13. V. Wanirarnn, A. 3958 Mad. 403 f4FdL 

14. fCrfiJrufl V. Slate of Madras, A, 1937 S-C. 297 (JOJ). 
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tiop of tlie qoMiion- Though the validit? of ap Act is pot to be 
detenninfti tv ^liscTirnicaiSPg betwccEi degrees of mVafilOd p the *xt^t 
of invajilgn iiiio flDothier splhire niay itstlf determiiie wlmt is tlie 'pith 
and salKitflnct' erf the impugned Acl** But once tbe *pith 
^ahMnQis* of the legislation is determined amj is found to wittun 
the powers of the l^eglslatiirep the extent qI invusion into thp other 
fiphere cannot invalidate the Law.** i 

3, The doctrine of ^pith and substance' to be applied not only 
bi cases of apparent CMitllct between the powers of two Legislntarea 
bnt in !tny case where the qnestion arises whether p kgislatiop is 
covered by a portientar legislative power in exercise of which it is 
purported to be miide. 

In all snsdi cases, the naoie given by the Legislature to the nn- 
pnoned enactmeiit is not coticlusive on the question ot its oi^ compe¬ 
tence lo make it. It is the ^pith and substirace^ □£ the legislation W'bich 
decides the matter^^* and the pith and suh&Lam.^ k to be deterndned 
with reference to the provisions ol the statute itself/* 




Kesninption of a Stale jagir in txerdae of the lowers Tested bv 
ihe frnml would not be ^ocqnisiticin* within the niEjming of Entry 3& of 
List No IcgiBbtion is requEred for such resumption. But where a 
Legislature pnrfvrted to ccqiure the riglits of the jagirdat in exerctse 
of Us Boverelgn right of Eminent domain^ and on paymeiit of comMn- 
sation, the low was one of ^ocquisitlon* of the interest o( the Ja^rdoTp 
BSSUTning that he had an interest In the >agir^—even though the L«^^ 
lalure itself labelled the enattmeni as one for 'resumption of jagirs"/* 


Dxitinctien between a Taa' and n TW* 


1, The distinction between a 'lax^ Kind a 'fee* is pnrticuilar im¬ 

portance i-ndcr (Jiir Conslitution in connECtlon with the question of 
vires inasmuch as the pow'er to levy diWerent binds oj Impositions 
has been di-stribnted hy the various Entries in the Legtslartve Lists, 
speciEcally, 6o that the validitr of the impositEon made by a particular 
L^slatnre ha* to be determined with reference to tho^e Entries. 
>ow, taxes are specifically divided between Lists I and 1| and the 
residuarv power to levy n tax other than those cnmnciral^ in any of 
the Lists ifi gi%"en to rarliament, by Entry WJ o! List 1. Fees ore, 
however; not mentioned spetrifically. There ts a general Entry to¬ 
wards the end of each List which empowers the Le^slatmne to levy 
a fee in respect of uny matter over which it laas legisljitivc power ac- 
eording to the relevant List. The result h that tLie power of a T^gisln- 
turc to levy a (eu or a tax is to be determined by applying different 
tcsti=, [See pp, J90£^5tO, oidc]^ _ + l t 

2. Thus, in the following cnaes, a levy prport^ ^ ^ 

held to be a 'tax* and, accodicgly, %Um vh^s a State Legislature; 


A levy imposed on religions institutions” tm the following 

grannds according to the ca^city of the payer Kinl not 

according to tlie quanlnm cf benefit received. 

ib\ ^ the other hand, tliere was o total absence of any eo^rela^ 
tion between the expenses, incurred by Govertimcnl and the amaunt 
raised by the contribution. 


025 }. 


15 irituhtT&hd*. V, UntOrt 0/ A, 424 

l€, Ama* sin^h V. St4>te u/ RaJasth4Xth {193S) 2 S,C,R. 303 


17 . 


c&mtnr, H. R. E. V. Lak^hmfHdrm, ,4, 1954 S C, 2S2, 
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(c) The oitioimt ccillected by the levy was credited to the ConaoU- 
dtiled I'liisd- 

A levy iiiip<3!^d On rehgious ibstitntiQn^ solely foo: the por- 
pase oE ereiitin^ a snrplns in the fnnd.'^ 


Litt 1—Union Lbt 

1, Deface of India and every part thereof Lnclndmg pre- 

l»tirLttiou for and all such aets as may bo conducive in 

times of war to its proseention and after its termination to 
effective dimigblUsadon. 

2. Kavab rnilitary' and atr forces ; any other armed forces 
of the Union. 

Delimitation of cantonment areas^ local self-govern¬ 
ment in such areas p the constitution and powers within such 
areas of cantonment authorities and the regulation of house 
accommodation (inclnding the control of rents] in such areas. 

^Cu tonm en U \ 

The speci^c eoumeratioa of subjects in tlie 32utry shows that the 
Urnon Pdi-lidment shall have excluBive jonsdictioii over 4»iitoaniEiit 
ateas^ only in respect ol the specified snbjectSp such as— 

th delimitaEicm i (Ef] locel self-governiuent; (iE#l constitatiqn and 
powers af cantoDiucaE anthodtiea; {iv\ regqladon of honse occom- 
modHtian^ includjng control of reals.“ 

/LdMififEjfniEfo» of which is a State subject nudur entry 3 of 

Liiit II, jnclndea adjmmhtratioEi of josdee in oantonineRts just as in 
other arena of the Statfc.^" 

of housr would include requisitiomng 

or Dcqaisition of property or aUocfLtion of houses to individuals within 
a eoctonment area.*’ But it would not include regulatton of the tela- 
twnship between landlord and tenant contEolliag eviction) 

which is a State power under Hutry 13 of List U, eictending 
cantonment urea us welL"^**** 

4. Naval, nulltary and air force works, 

5. Anns^ fireanTis, ammunition and explosives, 

6. Alomic energy and mineral resources necessary for ils 
product! o-n. 

7. Industries declared by Parliament by law to bo neces¬ 
sary for the purpose of defence or for tbe prosecution of war. 

”S. Central Bureau of Intelligence and Investigation, 

9- Preventive detention for reasons connected with 
Defence, Foreign Affairs, or the security of India j persons 
subjected to such detention, 

IS, Judiiindfis v, CfljftFrtr., H. R. IfiSS Bifad, 4EU (5^5). 

J0. In its npplfcation to the State oE Jammu nnd Kairhitiir, the 
following shall ftuh&titiitcd far entirt' 3 

■"3, Admina^tiutiou of CantOnmuits." 

2®. Cfx PtovEmccs CopmEor-C^ftfrflf, a. 1S30 Jf.C, 

(dff), 

Si. P^tfl V. FEyBicTM^h. A, 1054 Bom, ScH, 

22. AVj'ffkJtawd v. Doshraihlal A. ]B5d Nqg, 26® (272). 

23. Not applicable to the State of Jammu and Eoshmir. 
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INwentiva {Ic^^tion. 

Preventive ileteDtlQn for reosonB other th^n those mtutioned la the 
present Eiitr^^ are iiicliided in liittry 3 of List UL 

with Fw'reigii AfiFaira*. 

The expreafiinn is wide enoagli to cover the power to provide for 
the preventive deienttoE of foreigners, for the purpose of making 
tumngements for their espniBion from India or for any other 
reason.” 

"Fereign affair*'* 

The ConsLiiuiion (Declarntion as to Foreign States) O^ctj 
dcoleres that a Cominoriweallh oonnlty shall not be a ^Forei^ 
for the purposes of this Coostitnilon. But this Order cannot be broog^ht 
into aid for interpreting the expression 'Foreign liihairs^ in entry 9, 
of List I of the Cousthntion or 'foreign powers* in s, 3 of the Preven¬ 
tive Detention Act^ 195®. These laUer expressions^ therefore^ wonfd 
include Pakistari and it would be permissible to detain a person who 
ifi o-cting in a manner prejudkUt to the relations of Indni with 
Pakistan.” 

^Sacority ol the ^tate^. 

As snggested by Art. secnrily of tlie State tnay be threats; ned 
either hy external aggression or intenial disturbance. What is meant 
by Hnte'rnal di.stntbance' is somelhing more tlian an ordinary brea>(± 
of tile public peace, Le., o rebcnion or insnirection.^ 

I Op Foretgit Affairs ; all tnatters which bring the Union 
into relation with any fareign country, 

11. Diplomatic, consular and trade representation, 

12. liaited Nations Organisation ^ 

13. Participation in international conferences, associations 
and other bodies and implementing of decisions made thereat. 

14. Entering into treaties and agreements with foreign 
countries and implementing of treaties, Hgr6ement& and conven- 
tious with foreign countries. 

lmplcpn«nt&Jtk»n of U^tioi vtd pgr^sutuli. 

The .AlHlttrted Fersans Rc€!OveT^'^ aJid Reatflrntiom Act, 194^, was 
cnflcted under item 3 nf IMl I of Uw Gavcrninent ctf India Acl^ 1&35. 
which coiTiM^pottdcd to the present Entry.' 

15. War and peace. 

16. Foreign iunsdictton. 

17. Citizenship, naturalisation and oliofis, 

'CiHimihip\ 

Part TT af our Constitution (p, 4, fltifiS] limply providei for 
Dntofsiliirin cf riti^rti.^h ip at Ihe cornrnwiremetit of the Conititutiou. 
Art. 11 togeEhcr with the pr^nt Entry ^fnpLTWEra Porlinmcnt tQ 
legislate on the suhiect of citirenship. 


^4. h^n 5 i^fwrr^r V. S}ipdL, i s.c.r, isas iS2Sfn. 

25. fuedfnua^li v. 0/ A. Jfi^ S.C. 6?S 

1. nam SoHdan v. Jfate. A. 19^79 AIL m {U&^ p.^ 

2. Rftfild V. Chfl(j*n?/dk A+ 1953 .All. 6H. 
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By virtue of tlie power conlts-red by ttiis ^^nirvp ParUameut has 
enacted tlie Citiiscmhip Actp TLis Act provitlea for iht niqniai- 

tiou and terminatian of cito'»tn?bip sutsectMeivt to the 26tli Junoary, 

a/ cUizimh{p.—\:ndct this Act, citizenship can be 
aL^qnircd by—[a) birth; fb) descent; i^} registration* (dj nalurahsa- 
tion; fe) uicorporfltion of ttiriTort'r 

(BJ TcnmnaliQn Qf dUz£fi^hip—A citiien of Ind;a may ksM his 
citirenship by™{() renun-ciotioti ^ pi) voluntarily acqairiiig the citizen- 
sliip of another country; (df) deprivatlcn bv order of the Central 
Government in the cafe of dtiiKeiLs by natumfiwittDii or registration. 

Tile Act also providffi that every citizen of a ^Commoufttalth 
ctmiitry' shall have the i^tatps of a 'Cornmonwealth citizen' in India 
and the Central Gi^vtmiiieiiE jtujvj. tm the basis of redsHocityp confrr 
op the citizens of u Coitnuonwealtb coantr^* all or any of Utc righlft 
of a citizen of India p. 15. 


IS. ENlradition. 

19. x^dniisMoD intOp and emigration and ex^pulsion rnotUt 
India ; passports and visas. 

^ExpttLsion from Itidia'. 

The power to provide for expulsion most he distiiiguiSilicd 3^om 
the td provide for extradtiiop, wliich k separately medtioned in 

Hptry 1$. Extradition is, in eisence* r special branch of tise bw of 
critiies, but in expulsion, tto idea of pnnishmenl is iicccssanly involved. 

Though a foreigner and u citiren are equally 3table to be expelled 
ftoiii India under this powevp in the ease of n citiJ^on, the law would 
be niiconstitutioual If d doea not comply witli the reqnirtmenis of 
cL (3), read with cl. tl^ [i) of Art. J^ But a foreigucr is nut enlilled 
to Oic protection of Art. 1& Hud cjinnot, clterefore, chollenEe the vali¬ 
dity of an cKpnlsioti on the otH>ve groitiid." 

20. Pilgrimages to plac<s outside India. 

2L Piracies and erbnes coinmincd'^ on the high seas 
or in the air ; offences against the law of nations commttted 
on land Of the high seas or in the air- 

22. EaiUvays. 

23- Highways declared fay or utider laiv made by Parlla- 
incnt to be national highways, 

24. Shipping and navigation on inland waterways, declared 
by Padiament by latv to be national watenvays as regards 
tncchanically propelled vessels ■ the rule of the road on such 

shinping and navigation, including shipping 
and navipation on tidal waters; pro\Hsioti of education an cl 
training for the mercantile marine and regulation of such 
education and training provided by States and other agencies, 

^bippiWE »nd in ualioaal w^tevwayi'. 

Wliite Enlry of Lkt T tht UiTion Fairlbrntnl uxdpnive 

jnrisdicl-ion- lu respect uf sliippiiijf aud ii-ri% igatiun m tliuse lalaod 


3. Hotii MuIUt V. SKpdi. 
+, Fajrfr v, Sluiz 

2 C-C. l$L 


I S.e.R. 1285 U99). 

U/ Boiwt-uy, (\9^\ B.C.R. 9331 
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watcT'WUji aJiflll be Jeelured by it to be ^iiauoniil wnleTW[iy 5 \ 

Entry 32 of List HI mabe^ ^hippiti]; and itavi^atiati in otber inlantl 
waterways q coorurfent ^abjcoL Botlj these Entric^p hMcver, m 
con^ued to !ihippi£L|^ and narigntion by 'infrbjTJi knliy p^ropelUd 
Navigation on inland ift^ntnAisiayi hy means oi iirij olliiJr ltbB 4 f of vesteL 
is a State sobject under ^ntry 13 of List K, 

Sbinping and noTigation on ^tEdol watens*, on the other band^ i* 
an e^elnsive Union subject. {Entry £5^ List 

36. LigSithouscs^ including lightsbips, beacons and other 
provision for the safety of shipping and aircraft, 

27. Portii declar^ by or under law made by Parlianicut 
or existing law to be major ports, includidg their delimitation, 
and the constitution and powers of port authorities therein. 

Tbi& Hntty" tq ibe Uoion oaly a limiled power a^ regards 

porta--(n) It U conEned to 'major ports^ {fte Art. ; (bj It ts res- 
tdcled to ihc speciEed matters only, vh., 'deEmiiaiion/ coastllnlson 
and powers pf port acLthQdtias tliereinV 

Other porta will come within Entry 31 of Li^t IH- 

28. Port quarantinep including hospitals connected thurt’- 
with ■ seamen's and marine hospitals. 

39, Ainvays ; aircraft and air navigadon ; provision of 
aerodromes ; regulation and orgontsation of ak traffic and of 
aerodromes ; povision for aeronautical education and training 
and regulation of such education and training provided by 
States and other agencies. 

30, Carriage Of passengers and gMds by railway, sea <n 
air, or by national waterways in mccbanically propelled vesscl^^ 

by nuit^ay, i«* at 

Tliis Entry deals with -cattiage of pas^engerz^ and good* by rail¬ 
way, sea or oir, or l>y national waterways by ^mechanically propeUed 
vessels^. 

Carriage of passeogexs oad goods by reads cornea nnder tbi? State 
Li-it [Enlry 19, List 11] j while carriage by inland walerwayg comes 
withio ihc Concnrrafit LiT^t [Entry 33^ List nij. 

^Meehanicatly propelled vessiela' themselves conic under Hntrv 35 
of List m. 

. 31- Posts and telegraphs; telephones, wireless, broadcast¬ 

ing and other like forms of communication. 

^Olhir nice Fortnf of oommuiiLeatioii'* -Cndcr this Entry w-onld 
edme the control of mannlkcttire ^ and ] sconsing of ^nnd ainpliE>er 9 
bnt not the control of their n5c in the intexesta oJ befthli qnd tran¬ 
quillity, wliich would laH under Entties t find fi of List 11/ 

32. Property of the Union and rweniic therefrom^ but 
as regards property situated in a State . . . /* subject to 
legislation by the State, save in so far as Parliaoient by law 
other wise provides, 

5, StaU 6f Hajasihan w ChanHa, 1953 S.C. 544 

Ssi. Omitted by the Confttitotion (Seventh .tmendtnent) Aet, IftSS. 
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34. Courts of wards for the estates of Rulors of Indian 
States. 

35. Public debt of tbe Union, 

36. Currency, coinage and legal tender ; foreign exchange. 

Tills potter includes nat only the powitr lo coniri^l foreifin eat- 
v'luiD^^ but oLso ip acquire it fm tlic Iwtttrment of tile tcanomic 
^tubUity oE tbu ecaiLd.tr>\ 

37. Foreign loans. 

33. Reserve Bank of India. 

30. Post Office Savings Bank. 

40. lotteries organised the Govertinient of India or the 
Government of a State. 

Lotterin. 

Lotteries orguntsed by Go^'ernment come under ibe pTC;^.cnt Hnb:>‘| 
nb ether InttcricR will rnme under the general Bnlry 34 {betting and 
gambling) in Li^t JT^" 

41. Trade and commerce with foreign cotintries ; import 
and export across customs frontiers ; de£nitlon of customs 
frontiers, 

42. Interstate trade and comniercc. 

DktnboUnn of l*Eul*ljTfr pow^r with «pMt t« Tnde *m4 Com- 
naetnn. 

While Immigu trade and C!niiiincroe is dcajt with pi Entry 4t of 
List I, tlie Icgiiiliittve power as tegards trade and commerce within a 
Slate or between didcrent Stuies of Indiai arc dealt with in 3 other 
Entries of the 7th Schedule. 

Entry 43 of Li.« I, is—‘'Tuter-State trudn and commerce''. 

Entry 26 of List H,—"Trade nnd eommerLc with in Uie State, 
i>ubjcct to' tha provisions of Entry 33 of List II'. 

Entry 33 of List Tltj is—'‘Trade and coTnmaren in, and tbe pti^nc- 
tipu/supply and distribntioa of^ the products^ of any industry where 
the control" of snch JTidPHtirt' by the Union is declared by FnrliELnitiit 
by law lo be expedient in the poblk interest , , /' 

Since the three eutties are Eo be rend together, and nnder Art. 346, 
tbe State and Concurrent power# ore to be read subject to the exclu¬ 
sive power of Eftrliaiiienl with respect to auy matter of List L it fol¬ 
lows that when a matter is ^th resp^^i tu “interstate trade and tom- 
meree** the jurbdiction of Parliament Is cicluaivt^ irrespeclive of any 
nlhcr i^uestLon. Wlaett the matter Is with respect to “trade and cotn- 
mcrcc* within the Stale, the Stale Legislature has exclasrtvc power, 
subject, however^ to the power of ParliaoieDt with respect tn inter¬ 
state tredr and commerce {uitfe Art, 246 (3)]. But even when the 
matter is with respect to trade and commerce within ihe State, bnt 
the tTiidc and commerce relates to the products of industries the eon- 
tiol of which by the Union hos been declared by Parliament to be 


6 Omitted by the Conslilntioti (Seventh Ainendmeni) Act, 1956. 
7 ' KHihnU Sugar Mill* v. Union hidia, A. S959 S.C, 1124. 

8 Stale <jf Bum bay v, Chumarftagn alfiii^ A. Bom. 1 (6>. 
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expedient in tht pnblic interest, tlie le^tstntivc potrer sliatl be e«i- 
catrtnt. Tile power of ParliEinent to dedjire inddstries to be of the 
^ye nattitc^is conferred by pntry Si2 of Lsi 1. Tht Constitutir* 
(Third Atncndtnem) Act has widened tlie scope of Hnlrv 33 bv inclnd- 
ing im^rtcd goods of the same kind os proJacts wlitdi are "declared 
tmder Kniry SZ of Lrist I, OS well as certain other 'specified conimodi* 
tics, sncli as foodstufis fsee* further, nnder Kntrv 33, ftitsf.) 

In short, the powder of the State Legistatune nnder ntitrr 36 of 
List II IS snbject to the powers ramferred by Entry 42 of List I and ?3 
JLfIfit Ill. 


Soapfl of 42 . 

This Entrv confers kgistatb-c power relating to "bter* 

’• "S.- P®”!* “ inter-State sales is not 

mclnded 111 this Pntry. That poner belongs to the Stale LegisJatore 
nnder Entry S 4 of List II, subject to Art. 286 .* ^ 


43. Incorporitiod, regtilntion and tttitding up of trading 
corporations, Jncluding banking, insurance and itoandal cor¬ 
porations but not including co-operative societies. 


lacarporatinti, regatatiaa and windiiig up of trading eerporatJonj’. 

t- An A Cl which TCgukles the afiairs of a com pan y by taring down 
eertain special _ rnjes for its nianageinent and administracioti is follr 
coveted by this ilcm." It would also incinde legislation providing 
for the aaialgnmatioa of eompoMies,” bat not the regntation of Oidr 

IimCt iOQS^M 

2. R^d with Entry SS of List I, the present Entn- empemen 
Parliaiiieiit to define the junadiotion of Courts (other Umo the Sapreme 
Cbdrt) relating to the subiect-matters coming under the present Entrv 
e.g., bartkidjir com panics. 


44-l Incorpors-tioHy luid %viGdinjf up of corpora¬ 

tions, whether trading or not, with objects unt confined to one 
State, but not including universities. 

45. Banking* 

It wonkl be too mqch to aay that tiv^ty law ^liicb b its ooen- 
t^n tnighl siRcct the property or interest of a Bants iusl us it affects 
the prapCTiy or mcresl alher f^rsons wottid conatitnte an encrSarTt- 
ment nn the Entry. Bnt ii law which golelv afifecls the 

amonnts recQverufble by Banks in exeentton of decre^J obtained bv 
tJaem would encroach upon the preiictit Entry.** ^ 

46. Bills of exchjauge, cheques, pronussory notes and other 
like iostniments. 


s, .?nnddrjnp?iffr v. Staii of P., A. l&Sfi S.C. 466 HSW), 

10. In ks application to the State of JnmmtL end Kashmir the 
words 'krading corpora tions* iticlnding^’ shall he omitted * 

Ib Chiranjit Lai Unian of India, S.C-R. gfio' 

12 . NtffByfiH/'rascrd iron 6r SUeJ Co., A, Q^i 

13. HmnKPitirif fffflirfe y. Mania, A, 19?S Rfnd. 279_ 

14. Not aptdicable to the State of Jatnmn and K.iA!izn[r 

15. Ranh of ComtnarcM v. Kuttja Btharf, a. |^ CbI, t^ 
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"Otbor like init^Denti'. 

Thila pknisc mcaiis insirnnieiiLs o£ tlae &amt tfenns chfeiuw, 
bilk of cacdiange and promissory notes'. S^cgoliaMmy k the toimunm 
essent;^! actribnie of aJl uistrnmetits coiuttig under tiic proscnt EntryJ* 
Other aspects of tlicAC fuslrutnetitSp inUresl on promissory uoles^ 
do not come under tliis Entry.*'' 

47, Insurance, 

48, Stock exchanges and futures markets. 

Acts cormtig under this Eniry ^—Forward ContrECts iRe^latfaul 
.\ct, ISS2.» 

49, Patents^ mventions and designs ; copyright; trada 
marks and merchandise marks, 

^^50- Establishment of standards of weight and ineasure, 

5L Establishment of standards of quality for goods to be 
ejq^orted out of India or transported from one State to another, 

^^52. Industries^ the control of which by the Union is 
declared by Parliament by law to be expedient m the public 
interest. 

'Induct ryV 

Id tJie present coDtejrt, mdystry meanis tlie process of ni^iiiufac- 
tore or ptoduefion jind does not inefnde tfic raw tnateri&k used in the 
industry^ at in diAh-ihtaion ot the produces of tlic indiiFm%** 

Production^ ftupply and dkfttnbutiaD. 

■WTiiSe the general power a,^ to production, i^upply and dUtdbu- 
don of goods ts Included in Entry 27 o| I/ist II, tlie proilnctian, tmpply 
Eind distiibutiOR of goods prt^duced by industnee declared under the 
present Entr>' coiner under Entry 33 (a) of List Ill>" liut Entry 
33 k concerned only with ^pmdncis*, so tliat raw products nsea 
in the industrial process enme under Entry 27 of LL*?t II, even thaugh 
the indiLStry is a control led industry uadcr Entry 33 of List 1,“' 

'T&ution'. 

A tax on the entry of raw materiak into u factory prctniiie^ is n 
tikjc under Entry 32 of List II, and the State is Dot debarred^ 
levying it by reason of the present Entry'.*" 

*^53- Regulation and development of oilfields and minerjil 
oil resources ■ petfoleum and petroleum products ; other 
liquids and substances declared by Parilament by law to be 
dangerously inflammable. 

m. Fnnt of Cffmfnme v, Nripendm, A. F.C. 7. 

17. Not applicable to the Stacu of jafnmti and Ksslimir. 

18. RavmoH &• Co. v, Waveriey Jvie MUn, A. Cnl. 89. 

T9. Tikfi Ramfi StoU of U. ( 936) S.C.R, m i4lt^ 4Zf^\. 

39. Murli V. SiaU of U. P-. A- 1957 AIL Ie& 

21. In Its application to the Stnte^ of Jaintnu and KdLshmir, for* 
entry ,33^ the fallowing shall be sub^ititHted : — 

'*53. PelTo!enm and Pctrolenrn Products, bnt excluding the re- 
imktion qnd deveJoppient of oil^eld-S nnd tninersl oi3 resourcefl; other 
liquids and subatances declared by Parliament by law to be dangcmusily 
infUmmable*'*, 



700 


CONSTITUTION OP INDIA [Sch. VII(I> 


54. Rij^guLadoa of mines &nd rnioeral devtloptnont to the 
exteot to whieb such regulation and devolqpinent under the 
control o£ tbe Union is declared bjr Parliarnent by law to be 
expedient in the public interest. 

EntriH S4 flf Lut 1 iUid 23 of Llit It- 

To Uic extent tlial there h no declaradon by ParUameDt in .esrercise 
of the power mnlerred by the prt&enl Entry, the powisx of 're^lii- 
tion of inxntis and ntineral deTctopincnt* belongs tq the Stutc Degisla- 
turo^ under Entry 23 of List 11.” 

The Cfllcnttii High Court bas held” tJtai: the word '^regulation* ns 
such would not authonse the imposition of a tax." 

Regubtiou of labour and safety iu mines and 

oilbelds. 

Laboor xn mlneft and eaa]£Al<b, 

The general power relating to 'welfare of kbonr* is eoneuirent, 
tuider Entry 24 of Di&t in and the present Enity is la the nature of 
an exception to' that geneml power. 

56. RLeulatiou and development of inter-State rivers and 
river valleys to the ej^Ltent to which such regulation and deve¬ 
lopment uuder the control of the Upion is declared by Farlia- 
ment by law to be espedient in the public interest. 

57, Fisbiug and flsbcries beyond territorial waters. 

Fubenei. 

"Flsberias^* is an exclusive State subject under entry 21 of Last 
II, while ^'fiabenes beyxKttd terrStonal waters^' is an exclaai^'e Union 
subject under Entry 57 of List 1 * The Stole LegislaLnrc boa thus 
excinsive compelroti over IisheHcs sitnaled within Ihc itmtoiy of in 
Stntc^ including those witliln its odjoining territorial waters. 

55. Manufacture p supply and distribution of salt by Union 
agencies ; regulation oud control of manufacture, supply and 
distribution of salt by other agendes. 

59. Cultivation, manufacture, and sale for eicportp of 

opium. 

Opximi. 

While the present entry gives the Uttiou exctnsivc control over 
only cultivatian* aiannf&ctnre end sak Ibr export,—duties of excise on 
the production of oplaTfi is a Stoic snbject under Entry 51 of List IL 

”■*=60. Sapctioning of dnematograph films for exhibition. 


22. Aiurntnium Corp^ v, Ctffll Eoflfrf, A. 1%^ Cal, 222 \Z2S). 

[But the bcoring of Entry SU of List I was not oanayered In this 
context. The actual jmposillon in the cast was held tu came under 
Entry 84 of List Tj. 

Not appLica'ble td the State of Jatlimu End Kashmir. 



Sell, Vll(l) ] SHORTlCa CON^ITUnOX OF INDIA 


701 


&F ebiein*tog«ph filnu for *ah.il?ktwa% 

This Entry relates 1:0 only one particral^ aspect of euicmeto- 
yr^phy^ vIe, thu of £hiLS for e^chjbuion. All other m4itter& 

relating to einciiijr& is included in 33 of IT, includinif re¬ 

flation of storage of or licensing of siornsrts-" 

61- rndusttisil disputes concerning Union employees. 

62. The institutions known st the commefieeinent of this 
Constitution as the Nattonal library* the Indian Museum* the 
Imperial War Museum, the Victoria Memorial and the Indian 
War Ttremorial* and any other like institution financed by the 
Government of India wholly or in part and declared by Par¬ 
liament by law to be an iostitutioii of natioiial importance. 

63. The institutions known at the commcnceinent of this 
Coustitution as the Benares Hindu Universtty, the Aligarh 
Muslim Uiversity and the Delhi University* and any other 
institution declared by Parliament by law to be an institutioii 
of national importance. 

64. TtiJstiturions for scientific or technical education financed 
by the Governmeiit of India wholly or in part and declared by 
Parliament by law to be institutions of national importance. 

65. Union agencies and institutious for— 

(a) professional, vocational or technical training, includ¬ 
ing the training of police officers ; or 
(b} the promotion of special studies or research ; or 
fc) Scientific or technical assistance in the investigation 


or detection of crime. 


66, Co-ordination and delcrminatiou of standards in 
institutions for higher education or research and scientific and 
technical institutions. 


for higiier tiiiicjii6cni. 


-r- 

■- Jh-' 


Wllile ^edncalion* La n State subject fHntrr hist IJi, Entries 
6^ ajlid 06 give the Union powder Lo SeCQTC that the standurd of TEscnrch* 
etc., IS not lowered nt tlse hands cf any jwnticnlar Slate cr States^ to 
the detriment of national prdgreei. 

^7, Ancient and historical monuineats and records, and 
iirchacoiog\cal sites and remains, declared by or unJcr Im 
made by’ Parliatncdt to be of national importance. 

Ainen<lin«nU. -Tl)« nwiJs iti italics have been inserted by the 

Cafislitntion IScvcnlJi Amcnclmeiil) .-^cti 1^56* for the rtasorir^ explained 
under Art. 49* ante. 


1 . Ui Luxe FiUn Es:Mbit43rs v- Ccr/n?ra ti'oPi of CaUvlta, 7 D.L.R. 
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AneiEui raQimmBa'U. 

Ancient tnuauincnt^ ether than those wtiich arc declare^ to be 
(Lationcil iinporatnee are Lacluded iu Entry \2 of Lbt 11, while archaeo¬ 
logical sites, other than those declared by Parltainent to be of aatioaal 
importance, arc included in Hntry 40 of Liat m. 

6B. The Surv'ey of lodia^ the Geolo^cal^ Botanical^ Zoo 
logical and Anthropological Surveys of ludia t Meteorological 
organisations. 

“69, Censtis, 

70. Union public services ; all-India services ; Umon 
Public Service Conunission, 

EntWes TO oE Lirt I nud 41 of List IL 

These iwu Ejitiies give the legislative power to legislate with 
rc&pcct to eruditions of service, which is referred to in An. 30fl. 

71, Uuiod pensions, that is to say, pensions payable by 
the Govcnunciit of India or out of the Consolidated Fund of 
India. 

*73. Elections to ParLiauient, to the Ue^latnrcs of States 
and to the offices of President and Vice-President; the 
Election Commission. 

Eleetipli to Perliuneut Slate Leiifcilaturea. 

L Rend with E-niry 93 of List U the present Entry glv^ power 
to Parhament tn legislate with respect to_ election oHences relaUng to 
cleotidns to PsrliatnciJt Bud the State Legislatnr^p even though lioine 
aspects of Ihe oficncfrs created may lelaie to ‘public order , to provide 
foT muiutenance oE puhlii: order during BjeobousJ 

2. The power to legislate with respert ic^ 

'‘Elcttlons to the Lcgislalure of the State ^ubjert to the provi- 
sion-i oE any law made by Partiameiil" „ ^ ti t-u 

belpnfrs to the State Ljegislalurc under Hntry ^7 of If-. The rC" 

suit Is that the State Legiilntnre Isas also the power to cuart laws 
Telatiiig to etetlions to the State Legistaturep so toag a& Parhament 
doe% tS^ legislate to ttu cofilrury- Or, m other wordis, in eaie of rc- 
pn^flocy, the Union Law will prevail even tlioagh it reEaiea tp election 
to the Slate LegiiilaLure. ^ 1 J 

3, Bv varfne of this Entry, all Election Tnbttnal fiei up under the 
Representation of the People ^'Vetp which is a Union law, has jurisdic^ 
tion to try an cleclioti iKtitioii calling in question an electkni lo tlic 
Slate Lcgislamrc/ 

73. Salaries and allnwancea of members of ParliaTnentp the 
Clialrmaa and Deputy Chairman of the Council of Slates and 
the Speaker and Deputy Speaker of the House of the People. 

74. Powers, privileges and inunnnities of each House ol 
Pari iani cut and of the members and the committees of each 
House ; enforcement of attendance of persons for giving 


4. 

5. 

6. 
T. 


Not a pp] [Cable to ibc State Junnnu and Kashmir. 
NoFttfdfQ v^. .4. Ifl&l PaE. .(^6. 

V. St fit n. A. IR^ Pal. 252 
Murltdhar v. K^dam, A. in&4 il.B. ML. 
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i-vidL^nce or producing docunicnts before coTTunittes of Parlia- 
ment or commisstoui appointed by Fariiaiiieul. 

75. Emoluments, allowances^ piivikges, and rights in 
respect of leave of absence, of the President and Governors ; 
salaries and allowances of the Minislcrs for the Union ; the 
salaries^ allowances, and rights in resi>ect of leave of ab^nce 
and other conditions of ser^-'ice of the CotnptroUet and 
Anditor^eneral, 

76. Andit of the accounts of the Union and of the States. 

77^ Constitutidn, organisadon, jurisdiction and powers of 

the Supreme Court (incltidin^ contempt of such Court)* and 
the fees taken therein [ persons entitled to practise before the 
Supreme Courts 

'ConriitutiDin juad of Copri**. 

(a) Tlie jarasdictiou aacl powers CoarU is dealt with hy sevenu 

: 

Hntry 77, Lisi I i Of the Snpretue Cuurt, i^laiiag to any maLter, 

I-Sutry 95r List It Of bU Coerts glher than ihn Supreme Canjt* 
rcUlLlg to any matter in Irist L 

Kntry 05, Liit II ^ Of aU Cenrta gtlier than ttie Supmne Coart, 
relating lO any Ituitter in List 11. 

Kntry efi, Li^t III ; Of all Oanrts except the Supreme Court, 
relatittg to any matter ill List III. 

The Cod^titaiiun of CotlliS;, □gain, is dealt with in the follow^ 
illg I-ltlLiics— 

lintry 77, Liit I : Of the Supretae Court. 

lintry 7&, List t ■ Of the liigh Courts. 

liiitry 3, Li^it IT : Of all Courts, ea^cept the Supreme Court and 
the High Courts. 

^7S. Constitution and organisation of the High Court# 
except provisions as to officers and servants of High Courts ; 
perisons entitled to practice before the High Courts. 

*Uakeii'« Contmt ow^r Higli C^uruL 

By the pftsent Entry, the L^niqn h given txcttifti\'e p:>wer ovec 
the caiistitDinOit and OTgonisutJOh of the High Courts. By Arts. 316-7, 
the po^ er of appointtiseni of the High Court Judges has been vested I 
in the IhtsMeni. The power over oqn.'ilitution of the High Courts is 
given ID Parliafflebt fcit the sulre of ufilforiuity. 

.Agniti^ legal profr^^sioo ts a concurrent subject [Entry 20, List 
ml. Bat the L'tnon is given, hy the pi^ent Entry% the exclusive 
power of prescTihqng Die tittahUcaiaonfi for praedsing before the High 
ConrtA. 

EiArfds 77 and 7S of List I are Eh the nature of esceptious to the 
geneml power coaferTcd by Eniry 26 of List 11L^ 

^CuB^titntion and orguiiutkea of High Ceurti'. 

L Tbl5 Hum' does not include an □rrangetnent to deal with t\ 
>clnss of cases, £^g.. to provide that all appeuLs shall be heard by noi 


8. Not appheoble to the Stale of Jatumu and Kashmir. 

0. Djar^4?:5fla'ar v. Fgr CoattiH, A. 1964 All. 728 t7J3], 
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te 5>8 thELn tw 0 Jutlgess. TbJs is a nsalti^r whkli approprialcly rame-^ 
alldef ‘atlmiiitstrortan of justice* in Hutij 3 of I^Lit II."* ^ _ 

2. ITic pFt^ent Hntry d-oca not iiidnde nuv power relating lo ibjsS' 
dictioxi ef the High Conrt/*^ [See ttndfir I^nlry Iks ef I and Entry 
3 of Use U, poil}, 

*PT*etice*- 

Thh Wflrd iadudes tile foiLCtaons of botlj acting and pleading nu 
behalf of a sidtar.^ 

By reason of the present Enfcr\\ a ^tatc Lepislatiire lias no pofWtr 
td amend the Bar Conadls Act.^ 

”79. Extension of the jurisdiction of a High Court to. 
;iiid csclnsiou of the jurLsdiction of ft High Court from, any 
Unwn IcrrituTy, 

80. Extension of the powers iind jurisdiction of memb^s 
of a police force belonging to any State to any area outside 
that State, but not so as to enable the police of one State to 
exercise potvers and jumdiction in any area outside that State 
without the consent of the Govemiuent of the State in Which 
such area is situated i extension of the powers and jurisdiction 
of members of a police force belonging to any State to railway 
areas outside that State. 

^*81 later-State Tnigraiou r inter-State quarantine, 

later^tate 

By reason of thhi Btitry, it is not the competent of a Stat^. 

Legtilature to IcKisilate relntiug to rc^ngees from opc State wilhin 
the territory of India to another/* 

82. Taxes on income other than agricultural income. 

'Toxe* on incODfr*» 

I Entry 52^ nf List t ifr, however^ a bead of legialative popfer whicli 
alinul'd not be interpreted in any restricted sseciM either with referedce 
to anytliing in the Indian Tneome-Taj^ Act nr 3ti Lbc English nr Ameri- 
can law' relating to Since there is no definition of the 

wenrd income" in the Constitutioit itself, the word ib to be interpreted 
necurdLng to it* imlnral jttid grainmatical meaninf which mean.'v tiling 
ihat coaies in' and Is tlms a woid of the "brojde^t connotutioa'.'^' 

2^ Tt wodM, thiiB, embrace nji^ profit or gatu which is actually 
received."* Hence, o tnx on 'capctnl gains* (f.g., t3ie sale proceeds of 
cETLairt properties wliich formed the capital of a beslness conctm) is 
inlra HnUy BS of List I.^* Agniii, it woaTd inctnde not only in- 

comc whtdi has acttuilly nccmed but also incottie whkb is supposed hy 
the UgUlatnre to liavy nolionally acemed/" 


10 , .S^rddamma v. Namjc, A. I 9 K !My#. ” 5 ^ 

IL dmarendra v, A. 3^1 Cal. [MJJ. 

S 2 , Aitirfni V. ^raWrido, (J 9 ^ S.C.J. 5 ^ ( 57 J!i. 

la. Changes made by the Constitution ^Smenth Ameuiltnentl Act, 

14, Tn its npplicatlon to the State of jaminn htkI Koj^hmir, in item 
m, tbe words *'snter-Siatc nuarHntiiie" shall Iw nmiited. 

15 . Cf- v. Smt o/ BofnEwy, A. Bom, 41^. 

10. Nar-incAondea v. Coninir. of L T.. A, J&M S.C. 

17, A'fitmafchVfli v. CQmrnr. 0/ I, T.* A. 1^3 P.C. IS3. 

10. ComniK of J. T. e, Biwgfrar, A. lOM i^.C. 1^5. 
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3. Taxe^ un thfl iacQine fr*ni tmic or pro[«ssbii (Entry $0, List 

n) ifi ijv>m the scope of ibe present Entry^ by Art. S76 iofile), 

S3. DuH^ of customs mcludiag' export duties. 

84. Dudes of excise on tobacco aad other goods mauuf^ic- 
tured or produced in India except — 

[a] alcoholic liquors for huinan consmnptiou ; 

(b) opium, Indian hemp and otlier narcotic drugs and 

narcotics, 

but including medicinal and toilet prcparatioii& coDtainiug 
alcohol or any substance included in sub-paragraph lb] of this 
entry, 

‘Duty of escci*e^ 

I* A dety of is primarily Itvied upon a inHunfachir-er *r 

producer in rcsijcct of the commodity ttiaFia/ac^urfd gr prmtnc^d. It 
is a tax upon goads, not upon sales or the proceedi^ gf sale of goods.*" 

2. XoT does It Lncitidc b iejh on rmw muterigls which arc siihfc- 
quetitly required in the process of tUBnufEcture.^ It \s b]^ to be 
liugtti^ed from a tax on the traasporhitioD of goods.^* 

5. But if ji tax ii impend on the mjitiufacturer or pitidncer* it 
does not cea±^ fo be an excise duty simply becauBe it is txiHccted at 
the stage of issue of the products ont <jf the or because the 

duty on coal prodneed in a mine is computed on the tonj^age of the 
coal despatchid from the miue,^ 

4. An excise duty is levied oa the manufactuR: or pzxtdnctkui of 
the goods* irrespective of the fact as to how or hy whom it is consumed 
and cs-Cn thongh the producer consumes it Imuself."* 

Excue duty and eiutdau. 

Excise differs from ctisti^mB [Entry List 1] in that excise is a 
tax on articles produced or mBUn^ettyfed fn the taxing country End 
inteniJed for while cu^loihs is a tax on CDii.¥niiip- 

tion outside Uic taxing State or On home consumption oi goods imported 
from abroad. 

Excue duty aiid mIci tax. 

1. While a duty of excise is levied upon a manufaclnrer in rcspeEit 
of the goods opiiPiu/jdBrfd, a sales tax iEntry 5i, Li« If) is levied 
ufPdn a vendor eh respect of hb jetics- There Is do overlapping between 
the two imposts* and while Partiametit may impose a dnty of excise 
on excb^le goods under the present Entry^ the State 'Legisbtimt 
may impcsa n ulx upon the sale of the Bamc gootls.^" 

2. A tax on the ftrst salt efifected by b nianiafacturrr or producer 
IS a sale* tax and not an exdse dnty.* 


I». Govermr^Gcncral v, Proi-fncs of ^fad^as, (1945) 4^ C,W.X. 
(P.C.)p aMrming Prmrf*r« .’^fadraj v. Boddu i^aidonno. A. 1943 F.C. 33* 

20. iSfarU v. Static o/ U. J>., A, 3937 All. 139 (Wj. 

21. H. f*. Boma V. SMt of d.«dm, A. 1955 Assam 349, 

22. Bihar Coiton v. Union of fndw, A. 1957 Pat. 331. 

23. jiJuminlETiw Cor^rt, v, CoaJ Board, A, CaJ. ^ (337). 

24. In re C, P. Motor Spirtt Act* ,A. 3930 FX. I, 

25. Govffrttor^Ginerai v. ProT-dnet of .Ifadmr, (3^*) 40 C,W,N. 

3&3 (F.C;), arnmiing of ilfodmj v. Boddu Paidanno, A ’ liM2 

F,C. 33. 

3. J?OPu Eu/ Trading Co. V. Assil, iropitmerriur Tux Officer A 
I95F7 Mad. 325. * ' ^ ■ 

45 
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\Vhtrt A tajc is impc»s4d ^s^ ilic frale, it does noi Income £d 
■ cictlse duty merely because ihe Suite LrfsgsstiitTirc tay^ dq™ the place 
of maonfactnrc to lit regurdcd aa the Jituy o£ tbe sale/ 

— Set under Art, 3G^ (I2j^ 

*MBAufutiiTed or pnduefcd\ 

Tilt word 'proJticed' hn* been ttsed lu juxtapcaitian to the word 
'maiJtifiactHrtd*, WhiJc MturmfacttLre’ refers lo the tttmmg out of a 
raw materia] into someLliing aiiogeihcr diSetent fmm the ntatcrialH 
the ward ^prodnced" refers to the oppheation of hniniin skill or taboor 
in Aome farm to make a material, even thongti It be a nainral prodnct 
suds os cualp &o that it may be fit for Iminnn consTimption.* 

tBcidental aikd wneillaiT avntterp, 

A legislatloiij, which in its "pith and snbiSSxLiiceV one for the 
Itry of an excise dnty on tobacco does not cease to be under the pre- 
^nt entryv merely bccaiLSe it provides for unctUary matters to nidi-e 
the ie^Eatioa effective^ the licensiug of the nsanutactnre, sale or 

stor^g;E of the cxcatMible goods [Entries 21^27 of List II], Incinding the 
imposiliosi of a liccma; fee.* 

25^ Corporation tax, 

85* Taxes on the capital value of the assets, eselusive -jf 
agricultural land, of individuals and companies ; taxes oo the 
capital of companies. 

'Iiidjvidiial*^ —This word ijiclnde£> nn litS^uciatlon of jndividnaJ^s 
Aucli afi a Hiudn undiTided fansily/ 

87- Estate duty in respect of property other than agricul¬ 
tural land, 

88. Duties in respect of succession to property other than 
agricultural land. 

Eitatcr Duty wild SucceMion Dnty^ 

I, There arc real and subetautial difierences betw^eBii guccessloii 
l>Htv flitd Estate Duty. Tliere is one feutnre common to both taxes, 
v(z/. that the for tJae le^ Is the ddolh of n petBon; but while 

Euccesfiton Dutv [Entry SS of List II has referettce to the neonimtion 
of the praperU' by the sumssor end generally take^ into acconut 
the extent of tlic benefit derived by him and other nonRideratiDii rele¬ 
vant from that point of view^—the Estate Duty has reference to the 
vfllue of tlie prop^Hy conitituling che estate of the deceased and U 
independenl. of tlse cioestion fl& to who takes it.* 

Wliile fl swccEssion duty fails upon the person itIkp fffirej the pro- 
pertv of the deceased, an e 3 tatc duty falls upon the pTaprrty whoever 
may be the successor to the property on the death of the previcura 
owucr/ 


2 TaUi iron ^ Sled Co. v. Stole of Bihar, A. I9^S SC. ^53 
£ Aluminium Corp. v. COOl Bwivrf, A, 1959 Cal. 22 ? 

4. Chalurbhoi v Union of India, A 1900 S-C. 424 r429), 

A. MahaTTff^prdjad v, Vafniii, 119 ^) £l Bom. L.R. 1433 . 
e. In the matier of i>iiiy on Aon-ogrfrufluTal Br^ptny, A. 194 + 
F-C, 73 * 
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SiACfc th-c word ^SHCcesiiion.^ impEie^ tlit parsing -dE pid-wrty on. 
Ills of n pcrsoji to ;:tJioftEitr/ a lAi on a gilt (tiUr wouEd not 

tome under ihc preseiit Kntry/ 

89. Terminal on goods or passengers* carried by 

railivay, sea or air ; taxe$ on raiUvay fares and freights, 

^cnnlnal 

L While the ptei^mE J^ntiy gjvea to the UnioEi ilie power to 

Eevy lifmhuii tajteis on goods or pazh^ogcra irarrlifd by railway, tea or 

atr^ Hntry 52 of hist H gives to tbe State the power in levy taxes oa 
^ao tfiilpy of goods into a locaE area ioT consumption^, use nr jaiEe 

iJxerrhi. 

I‘^iitry 56 of Li^t on tlic diher hand, empowers ttie State to 
impose taxes on goods and pas^gers carried by road cr on m+asd 

Z. TEie terminal tax in hi^t J must be—(a) terminal; (b) codtined 
to goods and possongtrs Ciimed by r« ilway, sen or sir. They tunst be 
ohargenbEe at a rail or air tonnintrs and be referable to :$ervk:es 
IwhetEier of carriage or otherwise} tendered or to be tendered bv 
^lue rail or air imtispo^ organisation/ Anodier point of oiffereuce 
between the two Bntri^ \s tEiat wEiile under the present Entry, n ter- 
minaJ tax may be levied on goods sod pas^iigern while entering as 
wcEl as leaving on area, tlie power of the State under Entry £2 of 
Lisi II LS eonfined to goods and only when the goods rritfr into a EoenE 
area and for partscnlar purposes, consumptioii, nse or sale in 

tbnt area. [See fnrUier under hniiy htsl IJ]. 

3. The requirements of a tax under Entry SZ of hist IJ, on tlie 
ptEier Eland, mr—[<!) the entry of goods into a deEnitc area and (h) 
the entry mnst be for tEie purpOi^: of con^nniption, esc or Sc of 
the goods m such IbraJ area/ Tliere is no limitaucui to be iinpbcd in 
tins liiitry, in regard to the inawu^r in which goods may be trans¬ 
ported into a ioca) area.* 

4. It foEEnws that so for ns mil-bome goods arc concerned the 
lumie goocEs may welE be subjected to mstaiion ntider Entrv of hist I 
and Entry 52 of List II. The gfound^ of taxntiou under the Iwn Ea^ 
tfjcs arc radicaEfy dJfterent. 

90. Taxes ofber tban stamp duties on transactions in stock 
exchanges and fnlurt^ markets,. 

91. Rates of stasnp duty in reject of bills of exchange* 
cheques, promifeiory' notes* bills of lading, letters of credit, 
policies of insuronce, transfer Of shares* debentures, proxies and 
receipts. 

92* Ta.xcs on the sale or purchase of newspapers and on 
advertisements published therein. 

Taxca on ule of new&pnpe^^. 

Taxes nn sLate of gopdfi and on advertiicmentfi are included in En¬ 
tries 54-S of List Ih hut tiixes on saEe of uewapapeni and on newspaper 
advertfsemcnis nre excluded from those euLnes nud included in the 
present Entry. 


7. 5«jAaraPiqHS v. Gift Tox Officer, a. igso .^.P. |ES 
Sv Pvwfflh Flour Mills w Corp^ q/ Lahore, |l947j F.CR. E7. 



700 


SHORTER CONSTITUTIOA' OF INDIA [Sdl. VIl(l) 


92A. tfTi Ifte sal^ ot purchase of g&ods alter than 

neivspapetSj. such sale ar purchase Itifeej pl&cc i« the 

course of inter^Siaie irofie or cantmerce. 

AmcaAtneal . —Thw Entry hns bteu iitscrted by tlie Coc&Utntbtk 
(StNtb .\nicndm<mt) Act, I9^r 

See p, 517 ante. 

93. Offences against laws with respoct to any of the matters 
in this List, 

with mpcct to la Llpit 

The Union LegL&klnrc ha^ cicJnsive power to create offences in 
respeci of insoranccj. under the present Hntry.* 

94. Inquiries, stir\'ey& and statistics for the purpose of any 
of the matters in this List. 

^InqUkkry’. 

Art inqniri' necesiarily invoEve^ investigation into factf; and coTJec* 
tioii of matenal facts from the evidence brought to Eht nottce of the 
person or body ninkiug the inqniiy and bEso indndes ancillary maiters^ 
eg.. 

(f) the recording of the Endings nf the mqairiDg body on the 
facts : 

lii) the riewTS of the inquiring body on tlie facts founds for the 
censiderptioti of the Govemnicnt which act dp ihe inquiiy, with jc- 
cottunendatbns for the anpprES£ioD of the mi^^ief in int^. 

cannot, however, iDclEide any recoininecLdalion os to the awnrd 
of punishnient for wrongs already done or ft^r^ that is a 

ftLiJCtion which can be escerctsed only by n court of law properly 
consfltutEd and not by on ^nqdtruig LK3dy'+ A law ttuide under the 
present Entry or nnder Entr>' 45 of List HI canni^p accordingly, crnpawcx 
the inquiring nuthority to sdggesE the aclion necessary by wav of seenr- 
ing Tedness or putiishmetit' for wrongs oLneady committed/* 

Tor tli« ptirpftns of - - * » Lilt'. 

This Entry autbonaes Parhament to meilce a law for mating 
inqnuy' into any matter reinring to any snb^t whidi k enoTnerateS 
in Ijist I. The purpose o( the inquiry may be udministrative or other- 
H-ise and is not confined to the uncEcrtuitng of some idlnrc legisla¬ 
tion.^* The law niade under the present Entry may cover inquiries 
into oiiy aspect of the roatters enumerated in the List and is not con- 
fin^ to those matters as mere heads of legklative topic.^" 

drfs rins prestnl Eniry.—Commissions of Inquirv 

Act, 1^.“ 

95- Jurisdictl&a and powers of all courtSp except the 
Spureme Court, \ritb rt^pect to any of the uiatters in this Li^t ; 
admiralt>' jurisdiction. 

Elntry 95 nf L4i*t 1 and Entry 05 of Li^t U.. 

The effect of these entries is that while legislating with regard Id 
mattcri^ in their respective legaslutive Efits, the two UegiAlatuTes are 
competent to muhe provisions in the several Acts enacted by themp 


9, ffjaghutmr y, Euip,, A. 1944 F.C. 25. 

10, J^itmlfnlshna v. rruda^ftar^ (1^) S.C,A. 754 |7i59). 
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jnrisdiciioa and powtt} of Conm in leeard to the 
otherwise the legislatwn may Mt 
he qntte wmplcCe or eUective. These entries are wide enanjrh to 
em^WTCr the two ^jgtslatnrea to U^slate utKatively as well m ^^rma- 

matlm J^wsdnaion o£ the Conrts m rtganJ to the 

mattm Within tlieir respective legislative amhits. They So bar the 
jnri^ictuHi of ihe Courts m regard to those matters and they can bW 
3**^^ ^jwisdtction on certain Courts.'* (See former under 

EfUry.-^Ss. of the Banking Coin- 


96, Fees in respect of any of the matters in tlus Ijst. but 

not ineludmg fees in anj oitlit. 

Tm\ 

h In order to pome under tlic prescui; EaLrj or under Entry 6^ 
^ ^ Etitfy 47 of Ipi^l: lU^ tfie levy muit be a 'fee' us dii&tia- 

g^ned zroin u tax or otEcr imiwMt (see pp, for, the 

^erEnt itnp^u art dii&tributed between Uie Union and the States by 
dittcrcnt entries^ on differeQt principles. Thus, where no ejcpemies are 
Lncnrred ut nlJ far recdenDg an alleged jiervice, the impogiHioa of a 
Zee wotiJd be yfw5, if tie impoaitiun U piort^tei to be made 

under an Entry relating to Tees\^“ 

2. Thbi Entry anthocise^ the icnposition of n liomee Im whei^ 
iieenaing eqn be legitimately rc 5 M?rted to as ancillaty to the tngtri g 
power,** ^ * 

"^Not Lnelud-iUf taJtRi iui maj court'. 

^ taJizen in ell Couitfi ether thou the Supreme Court is included 

^ tribunal or autliority in relation to 

which the fee is taken be not a 'oouit* and the matter fs included in 
any Entry of List it is within the competeuce of PurliameELt to 
u fee. Thus, PurLtuiiieni may unp^ a fee for appeal to the 
Appellate _ Tribunal under the rncoraoTax Act> for fhe Appellate 
Tribunal ia not a 'Court' and taxation uf non-aarienltural income is 
eniunernted in Entry fl2 of List I.‘* 

97. Any other matter not eDiinierated in List 11 or List 
ni including any tax not mentioned in cithor of those Lists. 

CoufttructiQn of the if«Ldti»t power. See under Art. 24S, apiie. 

i-aW4 covert by the reftiduary Entry. 

The foHowinc have been held to he covered bv the piesent; 
Eniry^^ 

A gift tax on gifts of rnovabk tmd immovable propertv, including 

laud,** 


IIh ATate a/ Bi^mbay v. ,Vor(?ffd«jtfaj:, A. l9St S.C. es ("J* Fail 

32. TPfangto Y, HaPiumnii Bank, ,^, jSiSS >lad. 4CG (-fim. 

13. Rai Kish&rc V, DL Board, 1964 All, 675 1^9). 

14. Ganifmli u. Stale of ^^adrat, A. 3958 aiad, ISfi fjfSS|, 

1^. a. Sestradri v. L T. Offwar, A. 1954 Mad. 806 [SOS^ 

15. 5efhfir47fjjapii v. Tar Oilier,. A, 1060 A,P^ [JS- 
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List Il-State LUt‘ 

1 Public order (but not including: the use of naval, mili¬ 
tary ot air forces or any other armed forces of the Lmon m 
aid of the civil power), 

■Public Order’, 

1 -Pablfe Order’ is a most comprehensiTe term aijd suDiect ifr 
tbe Mcrttioit ttientitmea, iHr., use of the armed forecs in md af the 
dvil povTef, tilt State IjsgislntaTe is given plenary autbcnty 

Sle on all matters nhich relate to <w ore necesjorv for the mainteo 
ance of poh'ic order,* LSee ahtt under Entry 9, List]. 

2 Pnb’ic order implies absence of eiolcnce and an orderly stale 
of a^irs, in which citizens can wocefolly pn^ne tbeir o^mal avow 
tion of lift,* Anvthifig which disturbs pobiic tranquillity distnrto 
■unblic order*.* 'fl'-ia entry also includes ’public ^fety in i^ relation 
t^Se moinfenaUM of public order.' Iti sh^, ■pablic ofder^ 

nons with public peace, safety ami tranquillity, and would, therefore, 
l-frEHiilntioTl i& rcj^iatC tbc use ot soufid anapilmen^ 

1 iT is to be carafnlly noted in this connectim that while the 
ambit of the eitpression 'poblie order’ is very w'<3e> the qiinliijn^ 
Soa^n reasonable restriction’ in Art, !S m « ’for reasons connect- 
ed^with’ in Entry 3 of List Ill rastrict tlie ambit of legislative power 
under ibo.'se^ptwisioos; for, those expressions 
nectioii betiSTcn me legislah'on . H’' 

ordrr’ mnst be “real and prositnate, not far-fetched and probletnahc , 
TiiijdtT Tbc IflttCT provisLcKttft it hfis been field ttiat— 

(ul Bli3f:kniarkfltiiiS£;* 

Contempt pf Court ^ a ^ 

6j Incitement not to pay taucs or Mlier Govcramenl dues, ntilew 
the restriction is esclnsively aimed at a general campaign 
for fiothpayment ;■ * 

{d) Holding of meetings and pTocts&icins when thert ts no allega¬ 
tion for liiolence;'^ ... x r« sr 

caniml be bv the tcglslature -m the jnlereats o£^ or ^for 

reasoit!^ connected witii pnbUc order. 

The dceiaion,s under those provisions slicmld not imported to 
rtstrict the itientiing of 'piiblic order', under Eotry ! "f List II m cases 
^^ere the qnestloo is one of tegiilotive qompet^ce. w'hich is eovtraed 
hv the expression 'with respect to' face p. 4j-t, cule). 

The power lo IrgiJalo reloHn* to offoaees reUtiDg to matter* 
Apaci^ed In Lists I and IL 

En-ries 93 of List I and 64 of List n confer specific power cm the 
respective Legislatures to legislate with respect to ‘offences against laws 

t List”li^r not applicable to the State of Jammu and Kashmir- 
3. Lebbtourayon of B^iar. !iW^ 5 P.L.R. 17 133) P C. 

. BntnAimi V Re* [t0461 P-L.R- i™ All. (F.B.). 

i R^iiefb Tkabpaf\. StaU of Madras. (IPSO) S-C.J- 416 (423). 

t: Nef. M^oLlSd V. Pr™, 0/ Sifter, A, IfH® Pa., I ; Emp. 

qiieerftjfentfetif v. ttom Muiiolmr, A. 1ft66 633 1®^- 

7 'HtVVt Ro!a,ihan V. 1^9 S.C. S44 (5471, 

a T«edf Cettirer PKsuk v. Ram Manoliar, A. 1960 S.C. 633 [63S) 
A. 1950 F.C, 57 

iD. ^ffPil V. Statt o/ p£^sii. A, 19^ S.C. 2fT6. 

ii. irT of A, 1955 Bei]. 6 IIOI- 
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with respect to ntiy of the matter^* specified id those The 

cm(tTT^ hy FtitTy T of II must, therefore, he read 
^Dject to the above specific powers. For mstanco. Farliaiucnit shall 
be compscreriL lo make a taw relating to 'ckctioii offences' even tbongh 
ccrts]ii Aspects of the oHences so created iimy relate in 'pablic order'. 

2. Police^ iccludiiig railway and village police, 

'Polie*'. 

The word is wide enough to ciuiHin'er the Stale tcgtslfllare to cretde 
.in armed coHifcabnJary:''* 

3. Adininistration of justice y constitution and organisa- 
Lion of all courts, except the Suprertue Conit and the High 
Court ; officers and servants o£ the High Court ; procedure in 
rent and revenue courts ; fees taken in all courts except the 
^Supreme Court. 

^AdrauiiitrAUoii of juitiec i eonjlltution and or^uil»t£BD of ColZTb^ 

- Jj. compression is wide enough to include the power to confer 

|ttn$dictioi] Iholli cjvU and enmina!) npoii the Conm set dp by the 
State Lcgislutare uoder the preseut Entrv. 

2. While nniry 55 of List 1, EriEry 65 of List JJ ami Bntrv 46 of 
List ITT of the Con^tatution confer power in the re^pectire Legaabitnres 
to inve$b the Conrta w\ih special jnnsdiction relatij^g lo partienTar 
aubjecta indiaded in those Lists, when the Legislatore was dealing with 
those subjectSp itent 3 nf Li.st 11 confEra power npoa the State I^gjin 
laturE _(o tnvMl the Courl^i wuth geinsraJ juriRdietion to try all 
qf a ctvil natare, subject to the power of ibc Central and 'State Legis- 
Tatnrea to make 'apecmt provisions* feinting to ihe partfcutar subjects 
included in their respective kgtalatlve hats,’* 

iiiusltation. 

The Bombay City Civil Couria Act^ I&4&, purnqns to create an addi¬ 
tional Cavil ‘Court for Greater Bonibay baviug jurisdiction to try all sdits 
and proceedings of a cfvni tmlure nai exceediug ten thousand rtipcc:^ m 
valae. It waa cdritended IhaL the Act was uHra vires the Legislature of 
Bombay because it onnferred jna-aAd'ctmn on Gse oew Court not ouly 
lo re.spect to matters on which the Pmvindal I^^iilature H competent 
to legislate but also in respect of maitera included In List f regarding 
which only ibe Central Legislature cou^d Icgisbito^ Lhc Act was 

within the power of the Provincia] Legislature with respect to 'adminifi- 
trutaon of justice, COl:lS.tatntiau of ah Courts. . , , , ' (of, Entry ^3 of 
List 11 of the ConstUutionL which empowers the PrevTiacial l^egista- 
turc to confer general jurlsdkfion upon the Conrls reTatiog to niattcfs 
included in all the subject to special tegi elation by the respective 

r^gklatnres wUhin Iheir owit fields.^' 

3- In exercise of tlirs power relating lo juTisdictaon of Courts, the 
State Legiskture competertt to legaslatc with regiud to the junsdielTOn 
of Courts, bcilh affirmatively as well as negatively. In other ^vxjrcbi It 
can not only confer jurisdFction npon the Courts, "but also bar jurisdic¬ 
tion upon any matter or late away existing jnrlsdictEon from them- 


12. Cl Kagendra v. State, A, 1^54 Pat. 356 iSm. 

13. ^Aanfnuflwd v, Adv, Genera^ A, 1055 All. 3*310 [J7Z). 

14. SiaU p/ Borttbav v, }<latailarndas, rsS54) S.C.R. SI : (]55(K5n 
C.C. 292 (296^7; mh 
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This powtr miifti inclodc liie power of dclitniiig, alteriug^ fimending^ And 
dimiaisliitig the inrUdktioa oi the Courts and detining their jurlsdk- 
EHan territoriallj’ and pedtniarilj^.^*''^ It is, of csonrec, <i|kH to the Union 
Ijegisktare la tor tlse inrisditison of the new Court by a specitl cnnci- 
raent with regard to any of the matterfl m List I, but ao long as such 
iurUdiction Is not barred, the Court will have jurisdirtion to try all 
suits and prooeediiigSp iucluditig those wdiich relate to matters nrEihiti 
Lht V' 


Hhiir&tiofis. 

(i) The Union Parliament has. undei- Ktitry d3 of List 1, the power 
to Je^slate with respect to the Univermtie^ 'specified in that Entry, 
Hence, Parliameui may enact chat suits tn which these lJni\’ersitito 
iwe oonuettied shall be 'tried only by psirticular Courts mentioned in that 
enactment; hnt until such an enactineiit is made by parliament, a Court 
{established under Hntry^d of List IIL which wontd otherwiae be the 
proper Court to try u salt relaling to the Unirersity, shall have juris- 
diction to in' such suit. In shorty in the absence of special legialuttou, 
the Civil Court, ha^^ng jurisdiction under s, 9 of the Civil Procedure 
Code, shall have jurisdiction to tfy' any matter arising under any subject 
spocihed in She three Lists as the cas* may bt.^* 

(ii) Entry 30 of List I deals with ^^carriage of passengers and goods. 

.Nqu'^ If any of the gooda carried bv a carrier is lost and a 

suit is brought in regard to them^ the suit wifi be (liable by tlic Court 
having jUrisdictiDu over the malter under Ihe CitiI Procedure Code, 
subject to any special legislation on the subject by the Union lo^sla- 
tnre, notwithstanding the fact that 'carriage of goods' is a subject 
HKntioned in List IJ* 

4. Under tlie present Entry, read with Eniry &5 of List II, the 
State Legislatun; lias to legislate with respect to the jurisdiction of the 
State High Court except m so far as it fs excluded bv ^(tv^ es of 
List V* and to iuvest a new Court with a part of the jurisdiction then 
cjriflting in the High Court." 

5. The present Eutrv' iucIulIcs the power to provide for an arrange¬ 
ment to deal with a class of cascSp e-g., to pronde that ul! uppenls in 
tilt High Court shall be heard by not le^i 9 than two judges/* 

e. Ecud with Entry 3 of List IH, it gives the Stale Legislature 
tin- power to legislate as to the enforcement of foreign judgments.*" 

^CoBstitutieii of CotiitsL 

Earring the Supreme Court and High Courts [jre Entries 77^3, List 
Ijp the constitution of all Courts h? a Provincial subject. The Indian 
ConftLtution ihus follows the Cauadtau example and differs from that 
of the American system by avoiding a dual hteturchy ol Courts—Federal 
and Stute. It is the Slote Courts wliicli are to adminuiter both Federal 
and Slate taws' and administration of ju atice as a whole [subject to 
Entries 77-9 of Li-s-t t and 4t> of List TTI] is made a State subject. Of 
course, Furhameni has the power to creale additional Courts for the 
belter administration of particular Union Laws lArt. ^47], 


13. .Stflfc o/ EoMi^y V. NarolfuMdor, A. 1951 S.C. Sfl (72), Fail 
ASfc L 

IS. KufFiunzj^irafn/ v. PT^iipfCf Elc^lrfc A. sgi59 a.P. 3: 

^mnrfHdm v. Bikash. A. 1957 Cal. 534 (54#). 

17. V. Imp^clor^ .A. 1959 Mad. 2$l (268). 

19. Sfddunima v. Nanfe^ A. 1952 aiys. 73, 

19, Coifrf /_u/ V. JugaL A, 1959 Punj, 363 (2ffP) E.E. 
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tAkea In Catutl^ 

Xlie prt^sent pD^er doea not e^tlend to any tribusal wLLcb k dot a 
^Cdurt' in die proper *rf^niic of the temi^ thodgb it may pmseSs ms.uT 
«f the trappings oJ a Courtj, an liitfoiilc-Tas Appetlale Tribunal,** 

an Assistant ColJcc:tor or a Rcvirnne Cammisaioner nnder a Saks Tax 
Act,** Bnt It enables the State L^gisSatune to prescribe fees chars^^cd 
in the High Court." 

4. Prisons, r^^fonmatori^s, Boj^ta] tniititiitioiis nrni othisr 
institutions of a like nature, and persons, detained therein ; 
anrangcmcntB with other States for the use of prisons and other 
institutions. 

5- Local govemineat* that is to say, the constitutiou and 
powers of municipal corporationSp imptovenient trusts* distrirt 
boards* mining settlement authorities and other tocal autho¬ 
rities for the purpose of local self-govennneut or village 
administration. 


I^Acal dcwenunfKil'. 

1- Thu Entry u very wide and empawen^ the State L-egiilatnre tn 
legislate wEch respect to any ^ohjeet relating to local goverxinitiit, it 
can also confer such powers as it itself possesses, npen a local authority, 
including ihe power of taxation Ewithin the liinits of List II), for the 
purposes of local setf-govemnscjit.“^^ 

2. Wliere a taxing power i$ thus conferred by a State l^gialatnxe 
upoa a loeaJ or inttnicipal anthority, it doe^ not mean that the Slate 
Lcgislatnie loses Its power to iinpoie a tax on the aamc sabject-matter 
as long aa the attthart&ation in favonr of the local anthorih' snbalsts 
or that the aame aabject-matter caiiTKit be taxed both by the State 
I^gklatnro and the local or mnnicipal anthority. There U no such 
bar ill the Consatniion.* Thus, a tax on entertainments or on property 
may be constitntionalEy levied both by a State Legislatnre aa well as 
by a local body outhorised by it for purposes of lc5caJ self-governmeiit/ 

The Entry also Includes the andikry power of providing for the 
election of local authorities and for Uie acttlement of disputes arising 
thereof.^ 


20. ^^!ihadri v. Second AddL L T. £>„ A. IB(54 Slad. SOC. 

21. Chakko v. Slide of Orisia, A. 19kW Orissa 7. 

22. AfaTnuiWfFia v. Afanfdfnf Comnir,, A. 1953 A.P. 271. 

23. Hirdbkui v. Stote of FOrFibayp A. IS55 Bom. (/S/). 

24. Afoy V. /-Oral Bd., A. li>59 Assam 221. 

25. CoUidia Corpiq;, v. Sarah A. 1959 Cal. 733 [Das Gupta C-J-h 
however, held that the Legislature cannot confer upon the local autho¬ 
rity the power to determine the trrie of n taxn since that is a power 
which mnst be exercised by the Legisintnre itself. It is submitted 
^at that view overlooks the langnoge of Entry S which emjMwers the 
State Lcgifilatnre to dctermiiie the ^powcTu^ of local authorities with¬ 
out any limitatioH. The piwer to impose a tax can then be conferred 
by the LegislQtnrc in favour of a local anthority, by virtnc oF the 
Con^itiCutiOD, without coming iuto condict with the principle ugain!?t 
delcgution to ern ndministmtivc anthority]. 

L Csratpammi Board \\ fl\ h Theatres, A. 1954 Bom. 2Si t2SJ>^ 

2. l^ccra/n v. Dt. ^fvtnsif, A. 1957 .Andhra 393. 
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6, Public health and sanitation j hospitals and dispensaries. 

'Pgblie besllb'. 

1, Under this Enttr ircad with Entry t of i^jat TD, the State 

^giAlatorF 15 tp prohibit or cpiitml the icje of ampli^ers to 

the Dt^mcnt of pnbirc hcaUls and tranqiiiOily- ereti thon^h the mnpll- 
ficTs themselves are instransentfi of broadcs^tiTiK and the mannfattefe 
or control of Dwtimhip of aueb lostriunents would under Eotrv Jl 
of Lrtat I." 

2. Ihrotection actafiist fire wii] come cither under Entry S nr 
Under the present Entry/ 

7- FiJgriinag^eSj other than pilgrimages to places outside 
India. 

B. IntDM seating liquors, that U to sav^ the production^ 
manufacture, possession, tiauspart, purchase and sale of 
intoxicating liquors. 

^IntoaLicAimr hqaDr% 

The wprd-i 'inioisrcDiine Tiqnor' in item 3t of List IT of the Govem- 
uieat of India Act, (Entry S of Ust TI of the ConstStntion) cpver 
not only those nlcohDlit liquids whreh are generally jmed for beverage 
pnrpofifii nnd produce intoxicatioiiK but also all liqy'fd:^ ccntaiultl^ alco- 
hoi/ which may *e ujed as their subsliltites. 

'That lA to «*y\ 

- The*^ wordFi show thnt the Voductwn etc/ which follow arc 

merely fruetrative nnd npt words of limitation. Br reasnn of these 
wrdfi, the entire ield of legislation on the subie^ of mto^iGatiuc 
liquors, melnding prpbibitloiip belongs escclusively to ihe State Legi^a- 
tnre/ 

^PofcWdiikOD and 

The words 'possession and sals' ocentriug in Item S of List TT of the 
^vernment of India A-rt, 3935 must lie read wilhoqt any qualification 
(having tio reference to iipport or export) aud tbc word ^import* in item 
41 of Ls&t I standing by itself will not ineludc ellber sale or po^seiiEkin 
of the article imported into the country. There h thus no confirct be- 
tvveen tl^ two items f|.e., between EniricE s of List It and 41 of List 1\ 
of Uie Gmcmmcnt/ 

'ProbibitioD'. 

1. The ^w-er to legislate with fespecl: to intoxicating llqnnrs and 

narcahCE pncl^des^ the power to introdnee pnrtLHl or total preiliibitioii.* 
The wordft "tliat is to say, tJie prodnction, mnnnfaclnre . . , am ti- 
plnnatory or illn<tiriitive words, aud uot wqrd» cither of amptiHeation 
Or iirndDnon.'' The rfRht to leRislate as to of intoxkatinff 

liquors neces<flrily Ini-nlves □ ricirhi to prohibit po*irteE.sion/ 

2. A statute relating to prqh’bition of intoxicating Uqnor can 
widely regubte the manufacture, sale and consumption of allied pm- 


3. 

4. 

5. 

e. 


state 0 / Rajaiihan v. Cbaiab, A. 1959 S.C. 544. 

Cflifrr Lfd. J>/rcctor, A. 3969 CaL 219 122^. 

cf Bombay v, BaSsara. [19S0^|| C.C. ! (19511 S,C.R. 562. 
BIwla Ptasad v. S, C. R. Emp., 3942 F.C, 17. 
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ducu like medliciiiAl preparntioits, not the fo? 

with llie rights flf citwens to acqtiire, hold or dispose of then^ ™ 
lS?Semiug them from being diverted from their pnrpd« oi^ ntihsed 

the prcvUbns of Ieiw' r<;l*tiJig to prohibctitin. 


No cooflkt with EbItt 41 
There is no conflict betw^een 


of LUt 

the present Entry and 


_ Entry 4l of 

Lfst*l"o^ (lorihT'ris'iit oTthrStete to protu^il ‘I'e 

eion nntchase and »lc of iotosicatmg liqtmr iiiclcdes j^riign ot 
hi^por a& well 
Entry are 


to be rtail 


The words 
without any 


posscsston, and sale^ in the present 
(jstalilicaiioii whatsoever.* 


6. Relief of the disabled and unemployable, 

10. Burials and burial grounds ; cremations and cremation 
grounds. 

IL Education induding universities, subject to the provi¬ 
sions of entries 63. 64, 65 and 66 of List I and entry 25 of 
List ni. 


The present Entry gives ll« residuBry power over edneatioa 
Uoiretstt!^ to the States, Bohject to the eK€*ptiniM specified m the 
Enlrv itself. These exceptions oreHO, t-it'v^ities nicntiranetl in 
Entry 63 Usl 1 ; (iil Institutions of oatiotioi unpottance (Entry M, 
List 1)1 (V«) Caion agencies for professional edneatian. etc. (En^ ffi, 
List IV (fti) Co-ordijistion ond deterroinauon of stooilards (Entry M, 
List J); (V) Vocalioiial and teclmical trsitiing of labour (Entry 25 , 
List III). 


12. Libraries, museums and other sttnilar institnliens con¬ 
trolled or financed by the State i ancient and historical monu¬ 
ments and records other than those declared by or nnder law 
made by’ Parliament to be of national importance. 


Anendmeot. —The n'ords in italics have been inserted hy the Con* 
atitmipn (Senenth ABiendmeBt} Act, Ji« 6 . for the reasons eKplumed 
nnflt'p An. anl^- 


13, (Communications, that h to say, roads, bridges, f^cs, 
and other means of comtnunication not specified in List I ; 
municipal tramways ; ropewa>^ ; inland wntencays traffic 
thereon subject to the prot-isions of List I and List JH.with 
regard to such waterways ; vehicles other than mechanically 
propelled vehicles. 


*Coniiniinic«tioTi*' - 

Means of commiuiicaHon excepted tom thj= P«scnt 

nded in Entries 22 - 35 , SWI "f ® 1 -**^ i'-*- 


mcluded 


7 . 

8. 
&, 


StaU Qf Bombay v. A, 18sJ S,C, m. 

l^tnd hy the ConstilHtJcHt Seventh Amendment) Act, 15^. 




716 


SaORTES CONSTITUTION OF [Sch. Vll{ ll) 


Residing all these entries logetlier^ the di^i^iaD ol the power aver 
'eoninaiiziieBtiutis' may be explamed thus ■ 


{Etitry 22, Lkt I); 
'National highways^ (Udtrj' 
2^, Lrist 1}; Shipping and 
navigation by mechanioilly 
propelled v^bleles. on ipland 
Tvatemays dedared to be 
^natiaoal waterways* (Entry 
24, List Mnritiroc &|iip^ 
ping and navlgaticinp inclnd 
Lng shipping and navigation 
In tidal waters (Ed tty 25, 
List 1); carriagE of passen^ 
gtrs and goods by railway, 
sea or air or by national 
watemnys in mediaiiically 
propelled vehicles (Entry 
30, List I) ; Posts and Tele¬ 
graphs, telephones, wirt- 
Ies5i brofldeasttng and other 
■like' forms of connnnnica' 
tion (E^itry 31 p List I}. 


iSloJr 

RoadSp bridges, fer¬ 
ries^ munklpal 
tramn-ays, rope¬ 
ways^ inland 
watertA^ys other 
than ‘national 
watenrays" and 
traffic tbereon by 
vehicles other 
tljan meelianical^ 
ly propelled vehi¬ 
cles ; other means 
of couinitmica- 
tion not speci¬ 
fied in List II 
lEntrv 13, Liat 

Uh ^ 


Caii4:arrcftt, 

Shipping and navi¬ 
gation on inland 
Waterways ^otlle^ 
than ‘nattonal 
waterways by 
m e c b a □ I cally 
propelled vehi¬ 
cles and carriage 
of passengeTS 
and goods on 
sneh waterways 
{Entry' 33^ List 
ni); mechanical¬ 
ly propelled t'e- 
yclea (Entry 35 , 
List HI). 


'Mttiaieipal tewmwayi^ 

The Entrv is wide enough to autlionse a Jlnnicipal tramway to fix 
and charge inres,** 


14. Agriculture, including agricultural education and te- 
^ieufchp protection against pms and prevention of plant discaf^. 

J5. PrcsCTvatiou, protection and improvement of stock and 
prevention of animal diseases ; veterinary traiumg and practice. 

^Pre*ervakion, - - ^ , imppOTcmvat of atfickL 

ThL>^ power enables the State LcgislatarE to mak? o law to implc- 
Bjcat the directive contained in Art, 45 to prohibit the slaughl^ of 
milch aad draaght cattle.**' 

The present Entry Is thus wide enoagh tu oovex— 

(f) Land teforni and alterstion of land teniirRs;** but not 'acqnisi^ 
tion' of land which is indadod in Entry 42 of Lilt ITI/* or transfer of 
propertv other than agriciiltuTPl landn which is included in List HI, 
Entry 5^*. It is penniSBible, under thia Entry, to expand the rights 
of tenants or the lands available for caltivAtion by tenants, by limiting 
the cxteni of lands In the poasefision of landawiiers;**- ** or to proiTjde 
for the cancellattoD of leases made not in die normal tourec of monage- 


Ifl. Howfif puarvjJtf SlaU of BShar, A, 10^ S,C. 731, 

II Siidhh Chandra v. Cafcu^(a Tmm^ays, 1960 Col. 396. 

12 !! Rdf V. .4114 RakHia, A. 1947 PC, 72. 

12a. ffanf/ DBflrcjlH v. Stale of Pfhar, 195$ S.C. 731. 

13. -4ftfui Ram V. State of Punlob, A. 1959 SC. 519 r322), 

14. Stmlr of Bthar w Komestt^or^ A. 1953 S.C, 253 {3SJ), AfBnni.ng 

v. Slate of Bihar. A, 1951 Pat. 91 

15. Mmigfulal V. Radhashyam. A. 1953 Pat, 14 £32], 

16. SH Ram v. State af Bombay, A. 1959 S,C. m {463). 



Sch. Vl]( [l)] EHO^tTiiR CONSTITUTION OF INDIA 


717 


juent but in anticipaticni tjf le|tfilfltii 3 n for the abolitioii o£ inter- 
medjiartes;^^ crttnsftr to tenants in by wnv of compnbQiy 

purdi^tse, of dJ lauds not required by tlie landboMers for tbeir pcrsoii^ 
CTllti vatinn 

(i'O Settlement o£ disputes relating to laud ns wcJI dcterminntiDn 
of iwisdicrioii of Courts m respect uf land (as andliaiy nmuera)**’^ ** 
Lncinding stay of suits or other proceedingbi relating to such disputes. 

(ixf|i Prevention of encroachments on public land.'s, and reincval of 
sttdi encroadimeats.** 

(far) Restriction or extincLion of existing Interests in land^ including 
provision for the alatnioirv purdhase** by lenjints of Inttdii belonging to 
the landlord," 

(v) ConHolidatiaij proceedings relating to several parcels of land.*^ 

comittjf under l^ifi Entry.-^Biliar Preservalion and Improve¬ 
ment of Animals Actp I&5S: Uttar Pradesh Prevention of Cow Slaughter 
Act^ 1&55; C. P. and Berar Animal Presen^aiion Art^ ISMO.^* 

16, Pounds and the preveation of cattle trespass. 

17, Water, that is to water bTipplies^ irrigatioii and 
canals, drainage and embankments^ water storage and water 
power subject to the provisions of entn,' 56 of List I. 

16- Land, that is to say, rights in or over land, land 
tenures incitidiiig the relation of landlord and tenant ^ and the 
collection of rents ; transfer and alienation of agricultural land ; 
land improvement and agricultural loans ; colonization. 

1. The earlier portion of the entry is not restricted to agricultural 
land, hat inclndci all spiles of Land,^* 

2. The words Tights in or oi^tr land* epnfer veiTi" wide powers. 

Whether ^'luid' mclndn ^builduigi*. 

The NagpiLFp Bombay nsd .AILababad High Courts are of the 
opinion 'land* includits houses utid buildings, .tecardmg to 

Ibis view, control of leltirtg und accommotlatiou of premiss would bo 
caused by tlic prciient Entry. 

Tile Patna ■ and RajosthimV lUgh Courts, cn Lhe ofcbcr haml^ hold 
tliat 'land* cannot: be so widely imerpreted. 

'RigbtA in nr over buid^ 

'RigliEis in land' mclnde general riglita like full ownership or lease¬ 
hold or all such rights. ^Rights o%'er land" include easements or other 
collateral righta whatever form they might take." 


17. Eajghuhir v. SiaU o/ 4/mer^ A. I^ S.C, 475 
IS. iTrl; Bhakan v. S. D. O., A. Efl&5 Pat. 1 [15). 

|&. Lnjriinlnard-y^ir^ V. CbliUlri, A. 1^7 SI.B. 62. 

20, Brif Bhukan v. S. U, 0,, A, inss Pat. I {i6). 

12. 4Ihm Ram v. State of Punjab, A, SfbS S.C. BI9 (S2i). 

22. Stoic of Pun fob V. /tiliar Sirt^hy A. ISafl Punj, S. 

2d. ’Ifdnohiir v. Dfjflf, A. 1961 ^'ag, 33 (35-rfFl; v. State 

of Af. P„ A. 1055 Nag. 153 {15^. 

24. Patel V. riJn-AMaUi, A. 1S54 Bom. 3CH- 

25, Pafiion Y. StaU of V. P., A. 1962 All, 703. 

1. AfiJfPjrlMftfl V. Rudkoikyani, A. 1953 Pat, N. 

2. V. rp^rka. A, 19&4 Raj. 252 (2551. 

3. Megh Raf v. Alla Rakhta, A. 19*7 P-C. 73. 
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ud tfnLut\ 

The words orie widjc CDOtigli to inclpdc on cx-Iandlortl en^ m 

tf 3 c-ttilant/ 

'CoU^tiosi ftf nfciib'^ 

Thtsfl words confer power upon thi? Smte Lcfi^lnlttre to tegiilntc 
with respect to te mission of rents as well as their collectioa or r^avsiy, 
to provide that decrees lor rent shall be exeented ctily id fiome 
particubr majuiPT,* 

Truiifer and ntieo^tion of nfricoltimJ land. 

WTit.e the preceding aiattcrs qf the entry relate lo ho^ agiicnltitral 
or ELon-agricnliiiTEl Land, the cxclnsive power tjf the Provincjal IregisLa- 
turc to deal wsih imnsfer of tnnd is eondned to a^cultnral land, for 
tmnslkid: o£ property other than agrTcultnral land 15 a codciuTent subject 
umdcrT hint III IKniiy^ 6). A State law relflting to transfer of aertcuL* 
tursl land inay ovErride the pro visions of the Transfer of property Act,* 
say* Hs to iiiiortgaB.es of agntdltaral land/ 


^Agricilitiirai Land^ 

This frXEiressioii is used in a s>ei]eral seu&ep to include ont merely 
Che mijfidg of groin or food crops but also gardening^ hortienUnn; or 
pasture.^ 

Entnei 1^ and 65 of hUt U. 

Tlic words of Untry' IS are comprelwusive enough to inclncie the 
reniediat m well as the procrdwrtjl provisions concerning tJie rehefis in 
respect of the several rights and liabilides enameTatcd in this Untry. 
Of conrse, there is a i^parste EntF>^ foT 'Civil Procedure' 14 of List IHL 
but there' civil ptocednre is usicd in a general sense as tlie procedure 
applkablE to Utigation geii^fcrfly; it does not include u speciul law of 
procedure which is upplksbk only to a iitigation regarding a special 
matter/ i^ntry 65 la wide enoogh to create aud detennioe the powers 
and jnrisdiclion of Courts in respect of land, aa a matter antillary to 
the subject of Entry 13/ 

19, Forests. 

A State Act which has. for iia object the preservotToo of forcstSf 
defined a forent OS including f^»d recorded in the record^^f- 
tighis as 'forest* or iungte laud. Held, the Icgialation was, in its 
pith and substance, one under Entry 19 of List II and moi under Untry 
t8 ol List n relating to land/ 

20. Protection of wild onimals and birds, 

2b Fisheries,, 


s The prcsDCl Untrv would give the legislative power over 
%herics in inland and tcrrtlnrinl waters to the State, wHik the Icgis- 


4, fiftulva V, RadhakisaniaL A, 1056 Nag, 50 {52); Su^rahmanift 
V, DftflfojoZrnjea, A, 1958 ^lad- 60S fdfSl- 

5, Uliifrd Pn?trfiirfC5 V, Atiqa, A. Wl P C* I 8 (25) ; Vday ChOnd 

Vh ,S^mareindro, {1047) 82 C-LJ* V^ _ _ 

6. Po rfluHinaTtcfn Vr nSsOl D.L.R, 3[ r5!2|i Cuctact. 

7 . Cf Mrgh Rai V. Aila ftffftfito. [IW> SI C.W.N. 523 (S2S( P.C. 

«. Cf, Bfr r. Tafa^I, nW2> 46 C.W.N. 999 (/002, lOO^ j 

i7*iy Os)t4 IT. Siini4trendrtt, M£W7) 82 CXJ- 1 fF.C.). 

9. OuTf’aJi V, Statf of Biintt, A, t9S3 Pat. 6$, 
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lativt |U»wer over riglat qf ii^blirg bevood ta^Korlal 
m the UaioD under Hntry ^7 ol Um l' 

2. This Lneludc:^ tJie power tioi oaii^? iq reguLitc EbIiihe^ but also 
Id prohibit fishing altogether in partimlai placed or at pariicqJar tlmesj* 

22. Courts of wards subject to the provisions of entry 34 
of irisi I ; encturibered and attached estates. 

23. Regulation of mines and mineral development subject 
to the provisions of List I with respect to regulation and deve¬ 
lopment under the control of the Union. 

RcfuJatiqa ef 

1. TJiss Eutfv gsvds the State I^gistatnrc the pon'er lo legislate aii 
-regards rvgulaciou cf iniiiea und mineral dmrelorruieDt^ ^abject to laws 
made by like Union under Entry 54 of List L Tbii^i, there is nothing 
lo prevent a State from legislating on matters oa which the ladi^ 
Mines Aci^ lft23 is 

2. Under the preseni Entrv% the State Legislatnre: U einitled to 
ptesenbe the rates of rojnfty for nnnisraas allowcii to be regulated by 
ihe State Cqvtmruenta by the Mines and Mincmla IRegulation and 
Development} Act^ 

24. Industries subject to the provisions of eafney 7 and” 
32 of List I, 

Ameaifimrnl, 

The words ^eatrie* 7 and 52* haw been sabstitmed far the word 
entry-"* by the Cnnsitiution |Seventh Amt^ndineni) Atrip mQ, in urder 
iq rEinqve no obvious loctuiaj for, the Uuian power relating to iuilna- 
tries is contained not only in Entry 5^ bni alaq in Entry 7 oJf List 

25- Gas and gas-ivorks. 

26. Tiade and commerce within the State subject to the 
provtsiods of entry 33 of List ITT, 

'Tnulc end cOxpifOErce within the State'. 

Under the nJ'Escm Eutrv’, the State Legislature can— 

fJ} Provide for the fijtation of a Tinnitiium price payable to cnlti- 
vators aJ jute^ authorise the Government to cerntro! stocking of raw 
jtite And HMke ii compnlsory- to enter mio cohtraei>i for the sale of raw 
jute only Ihiroueb a Jute Board constituted nmier the Act. Sacb kgia- 
latiod s* not HVlra vfr^j even chough it may have ^nie iDdtrl^cC effect 
uixm e?cport of niw jute In certain cases [Entry 41 of Ulst 1]." 

fbj Regulate the dealing of goods in 'futures'* that is* contracts 
reluiing lo the sale or pBrchflse of gowls made on m forward 

<£) Regnlnte the hours^ place* dole and manner of sale of any parti¬ 
cular coEiimodily or coiumodilte,v.‘* It could, for example, state that the 
sale of esrplnsnea or other dangerous substances shimld only be in 
selected areas, m specified times or on specified days when extra pre¬ 
cautions for the generot iafety of the public and those directly con- 


ID, Unilfd Frm^ncts v. Atiqa, .A, 1941 1^,C. 16 i2S)^ 

11, rrriyflija_vntiiiri!i V. Goirf, Mysore, A. 1952 Mys. ftC. 

E2. .dinffthririm Corp. v. Coat Boards A* l9'?9 Cnl. 22?, 

13. Inserted by the Constitution iScveiiih Amendment} AcU 1956. 

14. Albhn !uU MUh t. /u|r Brckm, (1953} 57 C.W'.N. 541, 

15* Dani Ultand v, ^huiraifra Bros., A- 1955 S-C, l|2. 

J6. ^f^»10^UIr Lai V. The StsU, (1961) S.C.R, m. 
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cemed conJd he mrafigi^ for. In the same wav, it amM Siky th^it thwe 
shall be no siates oil a particnlar day or on efays of religion^ festivaU. 
Eknd So fortJi. 

27. Production, supply^ and distribution of gcxids subjtict 
to the provisions of entrj' 33 of List III. 

'ProductioB, *nd dl«tribixiioi:i Ktf 

1, Under the present Entryv Ihe Stale Legislatnre has tlie power 
to re^tiict the expi>n of essential comincHilties where sadi restriction is 
necessary for securing the ruainteuance or increii^ of the supply of snob 
coOTinodiBes, atcording to the dociriqe of 'pith and sabstnnet'J" 

2. Fiailidn of pnce is included within the prrsent pawcf.^* 

*Go«U\ 

Bv reason of the dcanirioii «f Art. 366 (2), ^goods' inclitdea bodi 
raw irLHterials and hnlshed prodtiel&. Bnt the raw matfrinls and nnished 
products specified Lu Fuiry 33 o! Li^t HI are excluded hrotn the scope 
of the ptesent Entry. 

28. Markets and fairs. 

Eniii** 2$, $9 uid 66. 

While the present Kntry gives the State Leirislature power lo 
legislate on markets. Entries" 5& and 66 ipQsU give the power with 
respect to tolls and fees respectively/* 

29. Weights and measuTes except estabU&Hment of 
standards. 

30. Mouey-lendiug and money-lenders ; relief pf agricul¬ 
tural indebtedness. 

^Menef4etiding'» 

A Stnte iaw whadi, in its pith and attbstanct, deals with money- 
lendingK is not uJlre vires if it incidentall.v affects promL^sory nates as 
security for loan.”* . » - j t i 

Similarly p a Ihwt providing for relief against pgncnltural indehted- 
nesg and dealing with the relation between agricnlcural debtors and 
creditors is^ aitnllarly, not uUra nfres the provincial Legtslalure on the 
ground that it incidentally nflecis negotinbic instreraents.^* 

31. luus ajid inn-keepers, 

32. Incorporation, regulation and ivinding up of corpora¬ 
tions, other than those specified in Lbt I, and universities * 
unincoiTJorated trading:, literary, sci^tific, religious and other 
societies and associations ; co-operative societies. 

33. Theatres and dramattc pcfoxTnaricas ; cinentas subject 
to the ptovisions of entry fiO of List I ; sports, entertaintnents 
and ainuseinents. 

*^CLiiamu uabjcvt to- the prarimJAiift nf l^ntry Lul ^ - 

It is clear from the above words that iht i^cneral power to legislate 
with regard to cinemas is tn the State Legislature and only a parti' 


17. £>urj;i 4 f( Sittjih V. Xtatif of Fanfat, S.C.R. 31^ 

1^ Vtnkaiasubba t. A. l^S Mad^ 104, 

]£!, V. Dfbri^gurh Munlcipi^ily, A- 1956 .\ESam ISi6. 

3&. PraMUt \\ Bank cf Crymmercc, 5l C,W.K. P.a 
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Ctjiar powtjr TOefved fw the Uiiion Le^slatmu in Eiitr^" 60 of List I, 

Lij« sanotioniBg ot films £o^ f^xhibitioti 

Hence, Uic rei^intioti and 1 kenning of tlae srordf'ii of films ^-ould 
^\sct eome within the State power qnder the ptcseni power nnlefiA and 
until ParJiemcnt de«dajrefi cmeimitcrapl] films as. a 'dangcfonslT in- 
fiamciable substance' by a tnw made nndcr Hnferv ^ of List I|'‘ and 
the Wt^t Bengal Fire Sen^ices Act, 1960 is aceordin^dy, htira i liras the 

ConstTtntloil.*^ 

'EntcrLuamcqt*, uiiuemonta'* 

These words In the present TSntry as well as in Kalry 62 of Lkt II 
ref^ to ohjectiyc sources of amusement or cntertiimmcnt^^ ofitred by 
one person to anotherp and does not include the subjective aafcisf&ciirni 
or pleasure which a person may derive from his own actSp from 

reading an amusing literature or by solving crossword piHtiJcs. f)f 
course^ wiierc an objective anittsement is i^cred by one persoii to 
anotlieri tbe Legiskimre may taK either the person who olle^ the 
person who enjoys iL imder Eiilrv- 63 <aefl 

34. Betting imd gambling. 

^GaidbUng^. 

It indndes any activity or nndertidting whose detertuinatioa is 
controlled or inflnenced hy chance or accident and which activity or 
undertaking is entered into cpt nadertoken with the coiiHCiousncss of 
that mk," 'prize competitions* a wcigertng Contract, such as 

a contxacl for the sale or purchase of gpodi at a given price at a future 
time, not intending an actual transfer qf g<K>ds, but only fo pay or 
receive the difference acci^rdlng as chc market price varied from the 
contract price 

Thia Hntry is wide euemgh to include all lotteries other tlian those 
organised bv "Govrrameni which come nnder Entry 40 uf List I.** 

Ants fOffiing Iitjcfer fftij Entry.^W. B, Prize Compelitione Act, 
1555 Priee Compcthion Act, 1055 (passed by Parluunent under An. 

35. Works, liinds and bnildmgs vested in or in the 
possession of the State^ 

36. * * 

Awe-ndmenL —Entry which waft as follon-Sp lia^ been omitted by 

the ConsHtntion tSeventh Amend raent) Act, 1056^ 

■^Acqiusktkni or requisition of property^ except for the purpose-^ oC 
the tsnion. flubject to the provisions of entry 42 of List HT."' 

See, further, under Entry 42 of List HL p&st. 

37. Elections to the Lcgislatw^ of the State subject to the 
provisions of any law made by FarUfitiient. 


21. He Luxi Fiim ExhtbHors v. C^r/fiJrari^n Calcutta. mbZ} 7 
DX.R. 144 (Cal.h 

5(air of FOiUhfly w rimppmriKiHgTFaiffl, !;J5S5> 57 Bom. L.R, 283 
l!J3/l t A. 1956 Bom, 1 

22, ^fatr o/ Ctian2a.rbaugxaSA. A. 1557 S,C. G99 f7/6L 

(23a) dr* G^in Exchange v. Fiait a/ Punjab. {1966} S.C., 

rCA 1230yi95Sl. 

24. J V- V. Stale at BL B., A. 1959 Cal ML 

25 t/iffoij n/ A. 195? i^,C. 623. 

1, Omitted by the Con^titntion (Seventh Amendmentl Act, F95€. 

46 
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38. Saliiries and allowaaces of members of the Legislature 
Of the State^ of the Speaker and Bcptity Speaker of the Legis¬ 
lative Ai^jembly ond^ if there is a Legislative CoundL of the 
CiiaLmmn aod Deputy Chairman thereof. 

39, PoweLTs, privileges and imnitinitios of the Legislative 
Assembly and of the members and the committee thereof^ and, 
if there is a Legislative Council^ of that Council and of the 
membets and the committees thereof ; enforcement of attend¬ 
ance of persons for giving evidence or producing documents 
before committees of the Legislature of the State. 

40- Salaries and ailowancos of Ministers for the State. 

41 r State public services ; State Public Service Commission. 

42. State pensions, that is to say, pensions payable by the 
State or out of the Consolidated Fund of the Stale. 

43- Public debt of the Stale. 

44. Treasure trove. 

45. Land revenue, including the assessnieTit and collection 
of revenue* the maintenance of laud records, survey for revenue 
purpe^s and records of rights, and aiioiiaLion of revennes. 

*A»c«.in«iit O-F Lund revenue'. 

Tht State Legislature k coinpetcm, under this Eniry^ to a55«5s 
land Tfiveaut in derogation of revenHedree grants previously made by 
the State/ 

46* Taxes on agricultural income. 

Taxei OD mvove. 

1. Even thnngh Entrv IS of Li:it U distinguish^ ^Forests* froid 
'Bgricnlture' in Entry H of the same List, Ratrv 45 etnnds iudepen^ui 
nf either and woRld inclnde a to3c od incoiite from forestry operatiou^ 
provided it falls within the definition ai agriciilLyral Liicoaie in Art. 

2. The jnrisdiclloii of the State LegislatTire to^ legislate _ niider the 
prKicnt Eulcy is limited by the dcfiniiion of ^agricuUtiml income^ in 
Art- 366 rill aad iJie State Legislature cannot extend its ofin furisdiu- 
tion by delefting a Wider definition of 'agricultiira] income.* 

47. Duties in respect of succesrion to agricullijral land. 

^SueceftAkon dirty\— See. under Knliy of Lkt L emir. 

48. Estate duty in respect of agricultural land. 

49. Taxes on lands and buildings. 

Tue* on Und* uid liruldiQgA. 

1. The pre.sent Kntry confers power upon the Stale Legii^lature to 
tew taxes on ^knd^ an'd bniidiiigs' witlioml termH of limimiion 
ai to tbe jpi^iiner in which the tax is to be levied/ It la* iherefoie^ 


2- Gfrf/a*tfl»da v. State of jl.iiflm, A. Assam 53 fJS. 46>, 

Sa. r r. GOniJiiri. v. Berioy, A. S.C. 7W f775| ; S.C.R. 

101 . 

3. Pralhra v, dgnTmlf/. T. O., A.- 1958 Cat. SS5 tSS^^ 

4. ^funtcipal CoTporaitorH v. GordJiandaj, I.L.R. (1954) Bom. 4! 
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PfesMt Entrv, to wrrtlete it* to* 

?Vnm^d*^ 1®?“^ ^ tte l5?tLi**stot? 

kgjsUtjoB wbtdi provides ttiat the baii* of VB^don for 

3, A Eax on Jani does not cease to be so because it is im™-^ 

* ^•^«1 or npoti specified 

boilding may be imposed eitber nnoa the 
« «“• newsaanlT^ 'oMnnat^^ to* 
Vflnjf”^uj ^ payable by an occupant of li£nd. accon^i? to his 
Uod revenne asse^tnenl, would come £^er this Enti^^^® 

prJm «vered by the 

□mrS,^mTadci^'uiSd!S^ ^ 

jl^ A capital l^vy oa agHcnliural land:*’ 

the orher hand, Jt has been held that the s^ope of the 
parent Ernry is couhned to the nsf’iwJrfJif* of lands and ^^Idini 7 « 
and wnaJd tot, accordingly, ij!cliad<!— ^ ^ omldtites^ 

Gift^as.« “* alienation of knds. such as tbe 

• ®’i rights subject to any Uiuitationa 

iinjM^ 1^ Pflfltament by law relating to njineral development 
h Duties of excise on the foUowing goods manufactured 
or poduetjd m the State and cotintmailia^ duties at the same 
or lower mt^ on similar goods raaii^ifactured or produced else¬ 
where m India ; — 

(a) alcoholic liquors for liamaii consumption ; 

(h) opium, Indian hemp» and other narcotic dmjjs and 

uarcobes ; 

but uot mcluding medicinal and toilet prepamtioas contaiaine 
or any substance included in sub-paragraph (b) of this 

SI E?*^ 1?*' T?* ("wets couferred by Entries 

« and Si being sepawto, there ts nothiug to debor tbe Slate' 

Sneo^l™’^ *’** “ *“*” geodsXnt 

53. Taxes on the entry of goods into a local area for 
consumption, use or sale tberdu. 


5. Byrantht v, Prov. of Bdntbtty, [|93SJ 42 Bom, L.R. iO [-m 

6. R^Ihi Ham \\ Prery. of Fun Jab, A« IW& RC 8l 

7. Oiidk Siij^ar .W/ls Stalo^ A. lg©0 All. I3«, 

S. L^trnthai v, Datid, A, E930 P,C, 129 1/72)^ 

9. 7f{£hltaha v, of Bombay, A. 19(59 Eoiii, 43, 

10. Aftfy V'. [jyM Bd., A, 1959'Assam 22i. 

11. .^djlidrafnaPPI v. Gifl Tax Officer, A, I960 A.P 1|5 fJj^ 

17-13. Puyfll v. S. T. Cflmmr,, A. 1951 All^ 
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KhcHI^IiI qF the tex imiier Eitb^ 52 Hit 11 ! iliftm- 

ftUih«d fram ^teriiUll^Jl tu^. 

Tile ^sentijil features of the present tai jut— \a) the entry o£ goods 
into a the goods mnst enter for the of 

constmiption, use or sale fherefn. Hence^ the tax cannot be impoaed 
under the present entry on goods merely, passing that local 

area ^md having terminns elsewhere. Bat there is no hmiistion on 
the maimer by which the goods to be snbjected to the lax may tnier 

into that local area," ^ * t ’ j v ■ i 

The tax referred to hr the present Entry is (when levied hy a loc^ 
anthorityl! commonly known aa Le.. a tax on goodji bronghi 

into a pkee ^for or Ii is to be noted that 

no sneh ptitpi>se restricts Entry B» of List h which rtlfilra to ''termi¬ 
nal tax." A tenninal tax is a tax collected ot the termini cr ontslaita 
of a local area^ withonl mfcrcncc to Oac purpose for which the gooi^ 
enter that area. Entrv 89 of hl^t ngain, is limited by the wo^ 
■railway, sea or air'. But in the prEsent Entry there k no hmitatton 
□n the Ktanner m which the goods may enter; there is no grotind 
for auggesting that the entry of goods hy mil or nir is any ]esa coa- 
tem plated hy the present Entry than Entry by waterway or road. It 
fnllow-s that so far ns rail-borne or air-bome goods are ooncmed, the 
same goods niav well be snbjected to taxation by thE Union under 
Entr%^ 83 of List I as well as to local taxation tuider Entry 61 of List 
IE but the ffoundi of tnxataon under the two Entries are rodicnliy 

dilfcrent.^ - c j 

a. Once the two conditrona menttoiied in the Entry ore patuhed, 
the imposition comes under the Entry^ whether it is termed a 'tax' 

or a •cess.*^"-*^ . f f a . 

3. The existence or non-oxistedce of any praviAioo for rcinnos ts 
not an essential criteriotL of the tax ander th^ present Entry,^ 

Local area is any area notified by the Government and need not 
necesearily be a Government snb-diviaton. Thus, a factory area notified 
by the ^verument may be a valid area lor imposing a tax tinder the 
preseot Entry^*■^■ 

53. Ta^es on the consumption or sale of electricity. 

54. Taxes on the ?iale or purchase of goods other than 
newspapers^ subject tc ihe pfovisions of eittry of List f. 

Amendment,— The italicised words iiavc been qdded by the Consti¬ 
tution fSixth Amendment) Aot^ 1936. 


'Sal# of gvodt\ 

1. Wliat this Entry outhortses a tiix on wliich mefins a 

“transfer of property in the EOodH from the seUer to the bnyer, for 
pT^ce', subject to the conditions laid down hy .Art, 366 [s« ix 
oiiii]. 

2. This Entry confer* power upon the StaSE LegisSatnre to tax 


14 c^nhal hidia Sp^nti^ng Co. v, ContmiUev^ (1933) 

SX.R, 1102 

15, i-hitr Mms v. Pfm'. of Pt^njab. ri047j 61 C.L-J. 417 
(424) (E,C.). 

16, Euin T. Slfstn fcf^l Cnmndtiec, A. 1050 S.C. 11 . 

17, £ralara/]F v. Hydtrabafi Municipality. A, S960 .V-P- 234 

18, Mfiirlf V, Sialfi of V\ Pr, A. 1*57 All, ISO. 

19, V. ^fllHFia Lai, A. 1942 All. IE6. 
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saUi ftf every kiail, incladuiE *^6 Orat »te by a roannfactaier. Sficb 
mie wunlili tw A UH anti not an ' j i_ Ia 

3 ^Sale o£ is a oonipositc ejcprKiituti and tnerc i* so aaie 

of tiods wuleai and uotil ail ihe «uiipon«it irauMctiacs are w«n^ 
olel^d*-” The esseaiial bgredients o£ a sale ot gwids art— (sj on 
aunxiuent lo sell movables, ib) for a price and (cj passing of pro- 
pertv in the movables parsuaiict to the Bgreement, ^ 

Finliv a sale innst be distiefiraished from on 'agieernent of sole'- 
Under the present Entry, a State UgUlatme has no power to tM ^ 
'aramcin lor sale'. Sale invoU ts ff) an agrcemcnc ^ ^ 

ameenient to iTanstcr the propi!tt.j- in the goods to the btiyer for a 
price and iffj an actoal sate by which the propetty ni the goods 

Sassea from the «lf«f to the buyer. ^ -rithin 

A bargain or agreement w an ewential eluent ^ ^e 
the meanine of the present Entry, and mvolonjaiy aale wonld not 

come within its piirview.“ . ■ t i 

ii£\ An 'acrecmEuit for sale' becanies a sale only 
oertv in the g^Ji transfirred J5. 4 (4), Snic of Goods Act, 

In sbmi, while an agreement to sell is ^ exeento^' 
saleis an “executed' eontract nad it is the latto which is lefcrffd 
to by the present Entry.'* A transaction m which the htle to the 
property does not pass cannot be taxed under the present Entry, 

Hence, the present Entry docs not citend to transactions «f-^ 
fn] 'Forwilrd coptraCt’. 

(fr) Hirc-pnjrcha&e ngfMHwnts with an option to pJtrcJiaM tn the 
hirer...^ 

feV Use by the dealer himetlf tcom 1^ stock of goods.^ 

[dj Recovetv of dfiiniage& froin a railway for lofis ol jgoodo m 
trnniiiL* 

A>ooHdlyi Mymtiit or promise of paytamt of price u t&seiitLAl 
ingredient of a sak- Price means ffianay poid or promised a5 a 
sidMtion for the trBnjder of tlie gjood^. If the ^^ideration U other 
thnn money> the tTBnsactioo may be exchange or barter, bat not 

f ii < tiy the cmnsaclioiip *n order to come andar^tne preaeac Entry j 
mnsi relate to goodj. Tims, a supply of labour and work cannot be 

said to be a sole of “goods'" j v _ n 

The ngT«nicnt must relate » the very gootii m which eTenmaiiy 
tnopeity passes. There is no trausactioa of sale for the purposes of 
the Entry whe» there is an agreement rclaung to oae kind 

Of mopetty and in tarrying oat that agreement e transfer of title lu 
another kind of ptoperiy takes plflce.* 

1, la a hpildiug couttuet, the sgTEemoit betweeu the p^es w 
thAt the contmetof should constmci a building AC«mimg to tht specie 
hcatioos contained in the ngreeniicnt iind there ta in such an 

no contract to the mofertoJs used iu the construction, uor doK pro^ 
Mrtv pass thereon as movable but as an acrctiou to the building 
Sutine to vkhidi the agreement was made/ Hence, m a building 

20-^1 jp/ou. of Madras e. Badda Padd^nna, A. W2 F.C* S3. 

22 " Pa*l»fl«(u: V, cf Madras^ A. 3^53 S.C, [ptf). 

23 0/ Madras Dunk^rliy^ A- 16S6 SX- 560, 

94 Budh Prakash v. S. T. O., A. t&SS All. 764. affirmed by SaUs 

Tax OfJii^r \\ BudH Prukash^ (1$5S) I S C.R. 243. 

25 Ca. y. A, 1950 IT7. 

1 Jcbifbiir Ca. V, Ccwwmr. of Tuiei^ A. 1957 Assum 6 l (63), 

2. N’ru’fnu e. The Stoic, (I952j N,LJ, S49. 
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r Mrj-s - 

“divisible cprtrMt, 

Ent^ « muXTi.? *th ’« P«^t 

bear (or the time b«m| » tbt &ile S ^Art espr^sion tniglit 

pecordmg to tlie troe meantair that ?* ^ coastn^d 

« the «m. « in ,. 4 of ih. SaL of 7 n 3 ^“ 
the present Entn- ^as ennetedli ji«;i ■^^‘' ■ ' when 

inst .ta'ted.-^ irS to U^^rn 'T“‘^ J“‘ 

tnerelv eaflcting thEt ^hey shaU be^Se7to'tIi'‘^l""i7* 

S*lt* T*x &□ buUiliiiA^ co-iiliTMcU 

^ S'CsSirfJ"?;^.”'’'”™ “ “» “I'i”' »»■ l-== 

'vherc tenders were called W nnri -''“‘^h distinct cootraet 

lump ® “iid received for executing worts on a 

snpplied bv n conctflctor' 

Entry M of Li.t H or ’iSiXW tb^ 

"Tk ac» mJb^ 

tax on Tetail^^t^k-Vir** confined to a tnrnover' tax hot abo inclades 
rt r 1 It means a tn* upon the evunt uf a saU or the 
al» b^ n™n'^r collertlwly * It mav 

\ i'npwed either on the seller or the bnyer " 

A It may be imposed on nny person carrying on the bgsiuess of 

S.e.R. ^ y. Diinfterley ^ Co.. A. IMS S C. S60: (ISS9) 

^loimn V. State of Madras, (jgag) 2 MX-J. 351 

t!J^. ^ ''‘ PiJMr, fI9s&) S.C.H. 1355 

S C ‘ ® ^ 3TO ; A. IfISS 

?>rL. seo ji^tfiamH SMi iif S,C.R. 427 

A Ar**^ w j ' '^rJ***^ Punptb. K9S9) S.e.R. 43&, 

S.C R. ^ f'5SSl : r!9^> 

?n ^IrkW^S.' ^ ^trar Moiar Spirit Tffxatlds, A, 1939 F C 1 

ID, V. Board cf RnWHEic, A, J952 >JniFi ,?JS fltll 

It. Syed MoHammad v, Biatt df dndhra, A. |^ SC 3li [JlSl 
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or pon^kaiie^ itLcladiog a commlssioiL ugeot** but not a mere 

brakcr.” 

4- A sale? need not be du indirect tast. It may be imposed 
□pon n scItcT without giTinf him ati oppottmiily of reconping the 
amount of liie taae from any otficr partyp say, tbe cousnnier.^* 

5, If a iaiVp m U& "pith and fnbstnnoc* relates to lEutation of sale 
of goo^t it may incidentaHy trench on items 7 and S of the ConcrtLrrenl 
Irisi withoDt Art. 254 being attracted,** 

Power to tiue »ple or purchai*^ nbjeet to Art^ 286. 

Tlie power to tax sale nr pimihiise^ cotiferred by tbe present Eniry^ 
is subject to the limitatioTis imposrdi by Ati, 286 (see p. 518, ani£). 

No bur iLguPvt being retro ipective, 

A $a[es lay a tax on tlie ifruniptic/ionL oif salc^, it la not a condi¬ 
tion for the validity of tbe tax that tbe seller mast ^ in a position to 
poss on the tax to the parchaser or consumer/''*'' 

2. Conse^^ncntly, the vaSidity of tbe imposition of a fiaks tai with 
retmepective effect cannot be thalkngtd on the ground that it is not 
possible for the sellers to pass op snch tax to the consumers."* 

Salu tjL3c uid vHciao doty.— p, ant^- 

55. Tnxts on advertisements odier than advertisements 
published in the newspapers^ 

56. Taxes on goods apd passengers carried by mad or on 
inland waterways. 

Tuxcft UP gaodt unil puieugen". 

1. The Eihnr Finance Act> 1050, whidi hnpt^es a tax on ntl pas¬ 
sengers and goods carried by motor vebidca, Ls a legislntioti under 
tlie present power." It has no nccc^aaiy coimccfion with transport 
for the purposes of trade and commerne/"-” 

2. It is open to tile IrCgi.slature to tax goods and passengers either 
iudivaduiilly or collectively.^*'^ 

'CoCM4*%^Sff 366 (IZ), p. 64b 

'Ckrried*^* 

1. It lias no refereuce to the mode in which the goods arc caTriett, 
The Entry is not limited to goods carried by a common or public 
carrier.**'** 

2. Nor lias it any leferencr to tlie pmrpcifie for which the goods are 
carried/*'** 


12. Radhakriihna v. Fkov, of Msdra^, A. 1952 Mad. 7IS (F.B-K 

13. roppippin of S, T. V. P'apidiiPUMg, A. 1^7 Nog. 6L 

14. Htfcljfrd/flliUgafPi Siolf of fjydfrnho'cf, A. 1953 S,Cr 758 

{75Sf\. 

15. Bensoi Immunitv v, SloU Of Bibar, A. 1953 Pat. 87+ 

16 r«fa fnJpi ^ Co, %\ StoU of mhor, A. 19SS S,C. 452 

17. ButAfot/flrfttjfaui y, StaU of Hydf^mbod, A. 1953 S.C. 756 

|75^K 

18. Aitm Kam v. of A- 1932 Pat. 359. 

19-20. P. Funiif StoU of Assam, A. 1^ Assam 249 IS.B.). 
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Moior S-ehtcl^ 

iTOi* a, J3S ot the L\ P, MnDicipaiiL 4 cs Act, 1&I6** 

57. Tasffl on ^^ehides, ivhether mechanicAlly propeUed or 
not sujtable for use on roads incltidiug tramcars subject to tho 
pro^^sions of eotiy 31 of Li&t JtT. 

58. Taxes ou anlmab and boats 

59. Tolls, 

This Latiy adthQrjs«| tbe State htgUUHan* to kvy a 'loll* wbicb 

some bca^fitp e^.* ^o^ the n^e of a niar- 
f i ^ not csMutifll that the toll ahtmld be collected 

S provided that it k not 

^Heeled tmee in respect of the aame bentiit, a toll muy be coUeeted 
^0113 fl trader either when he enters the nmrkei place or when he 
leaves it; or hfom a vehicle wlicn it either enters into or leaves ihe 
limits of the Mnnictpaliiy wfiteb levies d toll for the use of its mads,** 

60. Taxes on professions^ trades^ callings and euipIoTmeiita. 

Tmx on tr*d». 

1. A Idli levied on the pimnotersi of a gamblio^ scheoiej, based 
on me cn^ feea. js a tax on gambling mider Bntrv ^ acd not a tai 
on tradc^ 

2. A tax imposed in eierdse of the present power cannot he ch4l- 

^ income within the tnenninr 

T [see Art. ^6, anlr.]. ^ 

‘ 3r power conferred by this Entry ia subject to the limitaHon 
imposed by A- 276 fS). 

61. Cflpitatton taxes. 

62. Tax^ on luxtirieSj including taxes on entertainments^ 
amusements, betting and gambling. 

'Luxuries'. 

The n&e of the plural suggests that the tax that ia contemplated 
IS rt(H u tax On an aGlsvitv which tnay be considered hs unneceEsaarv 
and in thiai sense a 'luxury*, but n tax on goods or artfclw which 
constitnte luxuries,^ o.g,, tchatco."** 

" El) tiert&i nm e n ti ^ 

^Tfits word is not controlled by ttic word 'loxnries'. Hence, it 
woQkJ mclndc cutertnmmcnSB lite a cinema sliow, a dramottc tjcrfqrin- 
jiniae or a cnchet match.”^**’* 

2, It camiDt be contended that because the word 'cinema'' is speci- 
hcnlly auniboiied id Entrj' 33 of List If and omitted from the pre^nl 
Entry, no t^x can be imposed under the present Entry upon cinemasJ 
^'mema had to bt jteparatdy meneioqed in order to make it clear that 

TriJws^dirf v, of RafoitSmn, A, 105a Eaj. tlH 

/ttwrd V. Raghiibh, A, 195$ .All, iSd. 

Stale of Bornimy \\ ■CJf4JDnjrEMn£T»ato* A 19S7 S C 699 f7h>) 
Abraham v State of T. A. 1953 Kcr. J29 034u 
iKwtem fndja TJiealrrr v. franfqnmriijl Board, IB^jS S.C 

.3i^hiftfiajBjjiuf^ay v. State of Mysore, A, 1959 S.C. ®&5, 


2U 

am, 

22. 

23. 

24. 

25 . 

1 . 
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tlifi power o£ the State Legiskcivt to imkt laws with rcspcirt to miemaft 
was &nbiett to item fiO of the Uolon Li6t>^^ 

3, Tbc Entry dtw$ not draw any di&iiiictLaii between the perton 
who dcTTVcs the amn&tisiimt njid the pct^oii who caters it.” 


Tu oa e$iteirtiiii]£nezU»L 

1^ The tax anihorised by this Hnti^ is ,1 tPJt imposed tn xesp^t 
a£ the &h<}W, exhibiiion^ perfarmauce or the litc. It may be levied 
either ttpon the persoa who ohers the emertainiricnt or apou the peisoD 
who cajoyis it or on both.^^ * * ^ ^ 

2, Where the iaddence of the tas falls oci the persoti who offers 

the entcrtaiimient, it does uot become a on [oallmg^ or 'proles- 
sioQ* within the iiieaiiui^ of Entry ttO of if the is to be 

paid in rtfetiect of an entertainment {say* a c^ema show) irrebwctiife 
of whether It is ^ven by a professionBl cxliibrltor or b^ one following 
^ different railing, by a charitehlc Eociety to raise fnnds for a 

charity,*^* and die tax ia levied on each of the exhihitioM:* 
aeparately/"** In such cases, what is taxed is not the calling of the 
person providing the entcrtfljnment bnt the etiEeTtainniciit itself. 
And tbe question of applyiq^ Art. 2f7ia (2) do« not, conscqucntlT, arise 

in such cases," . 

3. Wrbere the levy is on each show or cachibitioii^ the exhioitor 
has not to pay aav tax if he bolds n& show. In such a case^ it :s the 
exhibition which fe mode liable to the tax and not the caUiDg,** pnd 

270 i^ nut attracted to 

Tax on betting mod gamhllDg. 

A tax on the promocer^ oi a gambling prize conipetitioii, being a 
percentage of the entry fees received, is a tax on bettbg and irambliiig 
and not a Lax on 'trade* under Entry ^&0 of Li^t H. Tjie tax la levied 
on the promoter for the convenience of collectioxi, with the experta- 
tion that he will indemnify himseli at the cxijetise of the gamblers " 

^Betting itfld gamblittg^ —Bee ntlder Entry' 34, List 11, ante. 

Acts^ comtng undur fins J^rrsenf 12 of the Bombay Lot- 

tcries and Prire Competitions Act, t94S-“ 

63 r Riites of ^tamp d\ity in respect of dociimeiits other 
than those specifieii in the provisions of List I with regard to 
rates of stamp duty. 

'DuLy Lii miwet of djoeimientj^. 

The occasion lor lew of the stamp daty h the dnmimetit whi(^ 
IS execated as diatingTalslicd from the tninsactlon which is embodied in 
the dDCttmesit.’' 

64. Offences against laws ^vith respect to any of the 
matters in this List. 


OffcDCVfi. 

Ev reason of ttm Entry, the State Legislatore may, while ^ing 
a law' pertniniag to a tax on sale or parchase. provide for paiiisWnts 
in tbal law for non^mpliaace with the provisions of that law.’ 


2-16. 

19. 

20 . 
21 , 
22 . 

23. 

24. 


v. of Mysore, A. 1059 

j^sti'^allicwarayaiTa v. o/ -4, P-, A. A.P. 461 (4^11. 

Xanflliil V. Patitam A. 90. 

S, S. Eni^rtriset v. 5la|i, i9S6 Piinj+ 203. 

State of Eopfibay v. C^wn^arfefluywala, A. 195? S.C. 699 \710\. 
a, Se/haraiuam Gi/i Tax A. i£^ A.P. tic (1/9). 

Slmfe of Mysore v. fJiaai/j A- 1956 143. 
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65. Juri?w!ictioii and powurs of all courts^ except the 
Supreme Court* with respect to auy of the mattery in this Li&t. 

luriAdictki^ oF CanriA with mpoci to mitten in Li*l tL 

nie StHte Legislalurc has ample pewerfi with tegard to the jndfMiiiC' 
jMU^BJid poPL-ers of Courts lo deoJ mth the spede^ af propertv desenhed 
la Entry tS of thL^ List,'* 

66. Fees in respect of any of the matters in this l.ist, but 
not mcluding fees taken in any court, 

T«.*, 

I. This Entry givts power to the Stai^ Leiri^latnrc to lew fees hi 
niH^t I^neral terms in all inntt«F% which ore within its leffislatite field, 
ThtLS, cess imposed by a State Legislatnre for pnrpost of i:M]i±rollin|r 
sofipir can he treated a? a cess nnder this Entry;* or a fee for keenlae' 
stalls in a market [Entry 28].® " ^ * 

2 Bnt tn order tn TOine onder this Entry, the impositinn nmsl be 
a fee for Mrvk^ remdered by the State relating to any of the subfeots 
inrladed^ in this ^hus* if a Mankipolity motiitaiiia a butial 

^Tonnd n Entry lO* List TT],. it can. feyy a fee for every person hnried 
in that btirial ^^roand ;* if a State Govemment nmliitains nti e^tabli^-- 
ment for Oin inspection of factories, ft may hv\ a fee on factorie^i 
hy way of realising' the expenses itiTolved/ Bttt a *fee* cannot be 
jnstmed with reference to the general purposes of "local gov^erntnent.” 

3. .^n tiTiposihoa cannot be iosdfied under thig Hntrv when the 
aiitiion^- fotls to show that any services are heiog rendered whkh has 
a proxunaLe relation^ ip with the imposition/ 


List If| —Concunrerit 

1- Criminal tnduding all matters included in the 

Indian Penal Code at the cornniencement of this Constitution 
but excluding offences against laws with respect to any of the 
matters specified in List I or List IT and excluding tlic use of 
nav'aL military or air forces or any other armed forces of the 
Union in aid of the civil power, 

2. Criminal procedure* including all matters included in 
the Code of Criminal Procedure at the conuncncement of this 
Constitution^ 

'[ncludiag mil ni«ttcn Lncilid^ in the Code af Ci-imiMt P^acedlu«^ 
The word ^inelnding^ Is a word of enUrgn^ment and not TritWrircuf. 
Hence, nil matters mclnded in the Code of Criminal Pmeednre at tlie 
date of comfiicttoentmt of the Const itnt[Dn, whetlier thev relate to prtv 
cednre or Jo iiib,rrditffvr right, would be a conenrrent iegislative 
snibjEct/ 


2S, 

2! 

3. 

asT). 

+. 

1 . 

2 . 

(F.B.) 


BHf Ehuftdn y, D. 0., A. J955 Pat. I 
Emp. V. iV/iiPEPia Lai, A. I&42 AiL 156. 

V. Dlbrujturh ^funicfpalily^ A. 195S Ap^aam I 51 &. 

Af, ^mis V. KUlutffgirrh ^funlcip&lUy, laSO ttaj. 135 

Affifs Vv SiaU of Hafa$thaH^ A. T9S4 Raj I7B 
Ltsl nr IS not applicable to the State of Jammu nnd Ea.«^hniir. 
AarayanaVBManif v. Imp^cior of FoHcif, U^m 11 PLJ 45 
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3. Preventive detention for reasons connected the 

security of s. Statd; the muinteiisnce of public order^ qr the 
maintenance of supplies and services essential to the commu¬ 
nity ■ persons subjected to such de ten don. 

£aiuiL«led wfth'f 

These words, iinply ibit tile cfKtmeclIoii between the redi^on ior which 
prtvcntivi* detentipn is songht to be ptcscribeii and ^security of a 
Stated 'public ordcr^ and the like mnst be 'real and prosdtnatei. not far¬ 
fetched and prohietnntac'.* 

'Munteiiuic4 of vopplLo* aad tornCot'. 

Under the present prcventh'e detentioii may be provided 

fpr the maintenance cat either $upplSj£$ cssentia] tp ‘^tfae daoma mutv or 
sfrirfciSf essential to the oommimity or both/ It intliide^ the main- 
tenance of Fsnpply of or oominodlltif^ essential to the conmitinityg 

even though 'sppply oi ia inclnded in Entry F7 cif Ui$t IT." 

4. Removal from one State to another State of prisoners, 
accused persons and persons subjected to preventive detention 
for reasons specified in entry 3 of this List, 

5. Marria^^e and divorce ; infants and minors ; adoption j 
wills, intestacy and suceessioii; joint family and partition ; all 
matters in respect of which parties in jtididal proceedinsrs were 
immediately before the commencement of ^is Constitution 
subject to their personal law. 

FfirwBml Law. 

The Entry confers legislative power to cnairt laws^ amend, alter or 
Fcpenl the picTsonnl in whole or in part/ 

AgTicnltnraL lands are not excluded irom the power relating to 
wills, intestacy and aoccesaioifn'^ 

6. Transfer of property other than agricultural land j 
registration of deeds and documents. 

*TruiiFar'. ^Tbis ^YHrd wontd inclnde partition of a joint family 
property,* 

7. Contracts, including pattnmbip, agency, contracts of 
carriage, and other special forms of contracts, bnt not including 
contracts relating to agricnltural land. 

'Net LDcluding eonemacte fnoLatinp tA agnctaLkural Ludt 

Thoia ctmtractft betw^een JandSord tmd lennut for payment of rent 
in retpect of agricdUnral land arc excinded ftom this Entry, irrw- 
peettve of the form in which such contmet may be made.'^ 


3. g, T, S^jttdcpa, A, JS50 P-C. 67 fWb 

4 . Day snarl d v. StaU af Bihar, A. 1951 Pat. 47. 

5# Ja^amalh v. Siaii; of FfiKir, A, j953 Pat. 195 fl9SJ P.B. 
6, MniVfljfl V. A. 1952 ^^ad -193. 

7^ LcEsnii V. SKFCndra. A. 19^ Orissi 1 (i). 

S- Shnthflmmo V. A. 11^6 Mad. 

9 . ffyCicrf yafwi'n v. 0efn A. 1943 F.C. 9. 
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B. Actionable y^Toiigs. 

9. Baokruptcy instflvciiey. 

ID. Trust and Tnistei?^. 

IL Adoiinistrator&'general and official timtees. 

12. Evddcflce and oaths ; nccognitioii o£ lawSp public acts 
and records^ and judicial proceedings. 

This Entry' imclndcs Xht powtr to define 'foreign jadgmenlfe' and 
to provide for their cohJictahility.*^ 

13. Civil procedure, including all matters included in the 
Code of Civil Procedure at the cottmieucemcnt of this 
Constitution g Mmitatioa and arbitration* 

'Incliiding'^^ 

This ^‘0td indicates that the Entry is not restricEed to nLatters 
contained in the Code d£ CiviL IhrotHlnre. Thus, it may include the 
procedure far disposal of jMond appeals.^ 

14. Contempt of conrt, but not including contempt of the 
Supreme Court. 

15. Vagrancy ; nomadic and migratory tribes. 

16. Lunacy and mental deficiency^ ineluding places for the 
reception or treatment of lunatics and mental deficients. 

17. Prevention of cruelty to animals^ 

10. Adulteration of foodstuffs and other goods. 

19. Drugs and poisons, subject to the provisions of entry 
59 of List I with respect to opium, 

20. Economic and social planning. 

21. Commercial and Industrial monopolies, combines and 
trusts. 

22. Trade Unions ; Industrial and labour disputes, 

mhrT»l Lfthaiir dlUpiit»'. 

1, Tlita Epiry has a wide scope. It not only includes power 
to legislate with respect to industrud disputes or deputes onsing ont of 
♦indnstryV aEo any labotir di^patti t.e.p dispnie amixig between 
employers nnd ctnplaytes of any class,—even though the eiuplaj^* 
were not cotidncting un “tndustry" io the usual Beuse o£ that wejto+ 
Hencej the Indnstrtal DEspntes Act is aot laifra yiV^j na the giomiEl 
that it defines ^industry' as comprising both industrial and laon- 
induStrisL concems,** 

2* 'rhongli the Union Porliaiaent has no power to legislate on the 
powws of n Monidpotlty (Entry 5. List ll). it>as to legislate 

with respect to disputes between a Mnnicijpnhty aad its employees^ 
provided the IcgisTation is, la its >itii and snbstance^ a legislation 
with respect to -labour dispatc 5 \"" A Central Atrt relating to mdtte- 


10, Gaiirf LaJ v. Jnjjal KiJAora, A, 1&59 Ptmj, 265 F.B. 

11, ,^idcfamma v, A. Mys. 75; iVarayjna v. ,Sefifcnra- 

naravLEHa, A. T,C, 53. 

12, D, N. Bani.rf£i v. F. K. Mnkh^rjec, (l^l S.CJ^. SOS: (1923-54) 
2 C.C, 

13, Nfc»tla Ttxllli Piaishing AflUi v. 2Hdl Trf&uwfl'fp A. 1957 

S.C. 329. 
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trial ijispiites h not ultra vires on the ^ronncl thas the power conferred 
by the Act to remstate disniii&ed emplpyccs is in convict mtb the 
poii^r of appoLotment and dismiasa! belongitig lo the Conuniiisiqtiera 
trnder the Bengal MuDkipal Act* For^ the Act deals with indDscrial 
disputes and not with local Onveituuent fEntry S of List II), The 
inctdeatal encrandimtQt is cnitd hj the doctriBe of ^pith and 
shbatonce',*' 

jlct copii^njj^ under this Entry.—IndnHtriol Dispntes Act* I'SW;7*“ 

23. Social security and socisH insurance ; emplojment and 
imeiiiployment. 

24. Welfare o£ labour including: csoaditions of work, provi¬ 
dent funds, employers' liability* workmen's compensation* in¬ 
validity and old age pensions and maternity ben^t^- 

'Welfara of Ul^ur ineiudiig condition* nf woi^'. 

t. Thii power iuclTiiles the power to rc|piliite tlic hour? cif work of 
persons employed in shops and cornmarcial establiah mentis and the 
power to close the shops on particular dnyji^"* 

2* The Entry ts wide enough lo include indnitfial aa well sa ntm- 
indnstrial lahotir.** 

defj coffifnir nndrfr UiJs Rtliar Shops and EsLahlishments Act^ 

1953.*' 

25. Vocational and technical training of labour, 

26* Le^ial, Medical and other professions, 

AncilUry power, 

legislating under this Entry, Porlisramt is competent to prescribe 
the atamp dnh’ payable on "an application for enrolment as an 
advoGite.^* 

27, Relief and r^habilitafion of persons displaced from 
their original place of residence by reason of the setting up of 
the Dominions of India and Pakistan. 

28, Charities and charitable institution-s, charitable and 
rdigious endowments and religious institutions, 

‘Choritiw^ 'Charitable mitahrfaoui'. 

The additiomil wonia after 'charities' ia this Entry are only tllna- 
Mtive of the directinnB which the power to legisiqte in respect of 
charitiefi nuiT take. The word Vharil1e&' is a gcacHo term of wide 
soon* mdndmg all public sccnlAr* charitable «nd religions trusts nad 
institntion^. rtcogaised aa such by the Indian law-, and a power to 
legi^tnie in respect of charities will iitrlndc the power to legislate m 
respect of fill ntatUrs cotmedrd ivitll charimble and retlgiDaS institutes 
and endowmants/* the power to throw open the Hmda temples to 
all Hindus who had previously been excluded by custom or nsage." 


t4. Cm*, 

15- ^fOHohor Lai v* Thi? Stalt,. (IMtl S.C-B^ ■C7 It 

[6 N. r. T. mth V* 2nd Punjab Tribunal A. Ift57 S.C. 329 (3^^, 

17. Jugal Kisltart V, IjibauT Commr.. A- l^ Pat. 442. 

IS. fn w, A. 1957 Andhra 63 

[9, Afanflr^cajunrffirfl v. NflJt'Udu. (1946) h F.C* I; 

GactudNar v. Ptav. af Orii&a^ A. 19W Oriissa 47. 
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coming under this Entry. —Ori9sa jA^auuatli Tcmplb (Admi' 

29 . Prevemtioti &£ the estea^ioii from one StAte to another 
of infections or contagiDn^ diseases or pests affectlpg men^ 
animals or plants. 

30. Vital statistics inclnding ri^stration of birtlis and 
deaths. 

31. Ports other than those declared by or tinder law made 
by Parliament or existing law to be major ports. 

33. Shipping and navigation on inland watmvays as 
regards mechanically propelled vessels, and the mle of the road 
on such watera'ays, and the carriage of passengers and goods 
on inland waterways subject to the provisions of I^ist I with 
respect to national waterways, 

33. Trade and commerce in, and the production, supply 
and distril>ution of,— 

[a) the products of any industry where the control of 

such industry by the Union is declared by Parlia¬ 
ment by law to be expedient in the public interest, 
and goods 0 / same kind as such 

products - 

(b) foodstuffs^ including edible oilseeds and oils ; 

(cl fodder^ ineluding oilcakes and con- 

id) raw cotton, wheiher ginned or unginned ^ and cotton 
seed ; and 

(e) rirst' jute. 

AmendmTnt, —The italkdaed words were added by the Constitatbn 
(Tbinl Amendraentl Act, 

Objwt of AmcifcdiMi't.— This Entrv bus to be read 'Kith Entry 53 
at List I, which cni^weirfi ParSEani^nt to the ccnirol of parttcttlnr 
hidaHiric^^i in the fnion. 

Enlrics 3& and 27 of Sch, II of the Coastitntioo give cx^ns™ 
power to the State with respeni to 'trade and conuncrce witbin the 
State' and 'prodnetion. Supply ^Tid distrEbntloa ot goods' 'subject tn 
the nroi'isioHS oE Enln^ List TIP. The result trf this la that the 
eacclusive power to leKi^iatc regardspg intranstate trade and commerce 
and prodnctTonn supply and diatrihutinn of go^s belntigs to the State 
Le’Etslctnrdj excepting such iiiattei^ as are included in Entry ^ of 
List nl. Now* in ttic original Entry 33 of List Itl, the only matter 
which wwi imrlqded was 'trade and cominerec iti, and tJie pnTKluctKijii 
supply and dL-iirihutittn of-^he products of atiy indn-itry where the 
oontro] of such itidHstrv hr the Unbn is declared hy Parliatncnt by 
luw to be Birpcdient Sn the public interest hi exerolM of the power 
conferred on Parliament hy Entrv 52 of List L By virtue ot the poi^r 
canferred hy Entry' S2 of List I, Parltaintttt eiiactcd the Industn^ 
SDeveloptiieot nnd Reflation) Act fLXV of^ 1951) dechnriiig that the 
control of renaiu indu^itTie^, specified therein,^ was expedient in the 
public interest. Itence, by the origitiai Entry 33, only the products 


21}, B/fbiiren v SliiU of Orissa, A. l9S& Oris^ 17. 
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of ib^ife uulu^LfiL^ iviiicli act bi similar Acts of pEirJiuiutrnt 

as be madfi unc^ EnLrj 53 of List 1 wtn? o^cltidtd tiom tLe 

^cacJasivc (cgisbitive power of tJi^ Static. 

By mtuEii of the preseuc anicudmeaip tlm copcNrreiit ixii^er wlbdj 
was giviMj to Farlianieut for a tcuipor4iry period with respetrt to tlie 
wrimodities. mentioued in Art, 3t39, is plaecd on a footin^- 

*Pri3du4:H \—It ineans a finished product and not the rnw niotermb! 
xeqnired foir production/^ 

ITxUl uponld inclndc not onJy dnisiicd products^ such 
as sugati hut also raw nmtetj-uEs^ auth us sugartane/* 

cotsttiMg Nrtdtfr I hr £nlry\—\j. F. Sn^-m^anc iR^?gntn- 

lion of Supply and Borcb&se) Aci^ l!fi3r' Esseutial Coc^iuoditit^ Act, 
ItfeS/" 


34r. J?rict.‘ control. 

Price Controh 

it auLLjorises Hie of maxiiiiuiii ns well os muiiniam-- prices. 

35. Medianii;^lly propelled vehicles iedudmg tlie prin¬ 
ciples Oil which taxes on such vehicles are to be levied. 

35- Factories. 

37> toilers. 

38. Electricity. 

3^, Iffew&paperSj, books and printiog presses. 

'Newipupcnj books and prititm^ 

Th* power coufert-ed by these words is wide enough to Laclud& the 
power to suppress the printing of 'objectionable matters' even though 
Auch legfsletion iaddcntaLly relates to 'public order\" 

40. Arebacdldgical sites and retnains other than tliose 
declared by or undsr fair i«ade 5y'* Parliament to be of 
national importance. 

Amendment. --Tlie words in italics have been inserted by the Con- 
stitstion iSeventh Amendcncnt) Act> 196^, for the reasons explained 
under .Art. fp. SOI, 

41, Custody* managenLent and disposal of property 
lindudlng agriculttLral land) declared by law to be evacuee 
property. 

Enjcuene property. 

Since Entry IS of List H is general, Etnd the present I^ntry is 
speci^c, under the present Entry, Fariiament has the power to pass a 
law providing for the management of evacuee property^ Lneluding Innd^ 
notwithstanding Entry |g loi List 11,”^ and also an anfi^tary ponder 
nccessaiy^ for the purpose of Icgighiting upon taking possessian, enstodyi 
and disposal of evacuee property;^ including eactinguisbment of a 

iiMrtgflge/ 


21. TJira Kdntif ir, Sidle c/ U. 'p., (1956) S.C.R. 393 

22. Cf. S^€y. to v, A. G. Foifory, A. 1^^5^ A.F. 52S (543L 

23. Lifhdflfiicrif T. State 0 / EiJinhay^ A. 1954 Bom. S€i&. 

24. Inserted by the Constitntion (Seventh Amendment) Act, 19515. 
23. J^firdafo V. CuilfMiian, 1952 Fepsu 12. 

1. J^ahfh IMvat v, Ctt^todlan, S952 Pnjij. 3S9- ^umsvddTn 

‘ V, Cu^lQdion, .A. 1953 Sau. 73. 

2r PaghMr V. yninjj o/ fndfa, A. 1954 Pnnj. 2flJ, 
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42. nnii of property * 

flmiiniTni">* — Ev lie Cwistitotion (S«'en(h Amendmciit) Act, the 
pRsenC EntJy has bwn substitnlet] for the origiiuil T-nlry which was 

ii follows —^ ^ 

**43 ^rlndplE^ on wbicb -comptnsation for property coqvirea cr 
r^nlsitiaiied for the purposes of the Union or of a Stale or for any 
other pqblic pnrpcKc is to be determmedp and the fp™ and the nnmner 
in which sncli comptnMtion is to be givtn/^ 

Object oF Aroendniewt. -The object -oi the amendment has been 
thtts explained—> 

*‘The existence of three entries in the le^slative lists (33 of List I, 
36 of List U nod 42 of List Ill) relating to the essentially single sahject 
of flcnnisition and reqaisilionine of pra^ity hv the f^vcminent givw 
rise to nnnecessar^' tedmical diffictdttes in legisfatioii. In to ovo^ 

these cUfficnllies and simplify the constimticnial position^ it is proposes 
to omit the entries m tbe Union and State List and replace the entry 
m the Concurrent List by a compirehenswe entry covermg the whole 
subject.''* 

Effect of Ameadmeml.— Ttie effects of amendment of the present 
Entrv arc fnr-rcoebing: 

(i> Fifstiy, while originiitly, the legislatii^ poww relating to 
aeqnisirion ana requishionmfi was 

the three Legislative Lists, the CwiatitatioH (beventb AroendmeatJ Act, 

1^ hiis Oinitted EDCriK 33 of L^t 1 and 36 of Lwt ^ 

now onlv the Concurrenl Entry us avnilable to either the tnum or * 

®*"*WhUe'pre^noB!y, the snbstautive power to mart leEtslaiioa with 
nspm to acquisition and Kaoisiticmiiiff was divid^ 

and&ote Legislatures ace^ing to the purposes for which Mich acq^ 
sititm or requisitioning was to be made, nmv tlie entire field is l^ 
onen to conturrent legislation. In oihtr words, while previouslVi tl« 
K Lt^Sre conld not enact a law affixing acqnisit.on. or ^ni- 
for Union pnrpbses, nor could Pa^ament "“thon* it 
State iHittwses. it would now be possible for laws made by either 
Lejris1^rt**to apply to Uie entile field, Eubject ef omtrw. to ns^l 
Ihmtations ol local' jurisdiction and the canons applicable to 
cmTPTit power of legialaticp. Hence, a contentwp such w was 
Ke 51ateV Bombay t, Gufshnn/ vfe, that a Stole 

requisition or acquire property for the accomt^ation of 
ceototivu because that was a 'Union purpose, can no longer ^ 

^ter amendment. Either the State or tlie Uni on 

BOW be competent to reqaisitieo, or acquire property, for any public 

**“''iryhould also be noted that the question in which Goyermnem 
nroperty is to vest after the acquisition is also immaterial for the 
purpose of exercising the legislative power, 

^CHMdfv the original Entrv 41 dealt with compensation nnd it woa 
intrtpr^d ^o art «^a limitaifon npou the legislative ^er «nf^ 
T T nr 36 of List Tl. in the ecilm that neither Legi$- 

litnre ^cJd provide an eoinpensatiqn seething ”^t™e 

pensation at all/ because the aftginHl Entry *2 taid li™" 

3, Snb4ltltJte4 bv the Constimtioii (Seventh ikmcndiiient) Ad:^ l^- 
4 ’ Slfttement of Obiteta and Restsops, ^ ^ ™ 

!j, !>/ F^Jmtwy V. (E9S5) ^ 

6, .SIffle c/ Bihar %\ Komtih^r, (1952) S.C-R- ^ 
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t^gisbture mast I'ly don-n tJia prindpSci oa wind] cfauttKii^icGn waa 
la be clelermincd and 'given', 

the doctriae of ^colutirable legislation' omie to Lte applied 
^ tlie icgislutiVfr power relatiiig to 'acquisition^ anti ^reani^iliaxiiiif 
n subset|nent it w'os inadc clear tJiat the dociTinc o£ colcmruljle 

IcfisEatioa was FekvUtit only in ccniieetion u'itli legislative campeteilCc 
and lime at coaid be invoked onlv because tlie viords of Entrv 43 stood 
tliere as stated, ' 

It fallows^ therefore, lhal the doctrine of CaloumUle Iroslatlon 
can no longer be invoked to impeach a bw relating to requisitioning 
and acquisition on tise basis of Eiitrj' 42 of List 111. It is, however^ 
to tv noted iJiut the sarue words 'detenuined' and 'given' still cjsLst 
in cl of Art, 31 stnd that even after the attienduient of tliat danse 
by the tonstitutian (Foarth Amendment) Act, 1955, ivhnt the Court is 
express y prohibited to do is to question the adequacy^ of the compen- 
sation tsee p; 1* *5, Hence, if a Legislatnre now piroxdde& that 

ua cDmpensaiion IS to ^ pid for an aeqiiisitiun under ihe Act, the law 
lA^nld obvionaly be void for contravention of tlie mandatory provisions 
of Art, 31 12},^ (in cases to whicli that clause is sliil applicable). If, 
however^ the Court adheres to the view that the doctrine of colourable 
^gislalion arises ouly in couueciLdn wdth legislative coinpetcuce, tlie 
Court would be powerless to interfere, aokly on the busts of ArL 31 {2\, 
in a case wliert the compensation providctl for is 'one farthing', for, 
that would uoi involve a direct contra vent ion of ,Afi. 31 12). And the 
r * already held that where sttme coinpeiisation has been pr^^ 

vtded for^ even tliough grossly inadequate, no question of "frand on 

the power' anses/ 

III any' case^ it is now nind^ clear that tlie obligation to pflv I'oiii' 

pensation is to be derived solely from Art, 31 (3) and not froni niiv 

thing in lintry 42 of LL'it III. ‘ 

£eup« of tho Entry. 

A law' relating to acquisition will oomc under this Kutn,- even 
though It relates lo military propcTty,^ 

43. Recovery in a Slate of cintins in resipect o£ ajid 

otlier public dernands, itichiding arrears of lana^revenue and 
sums reooverablc as such arrears, arising outside that State. 

Rccuvery in « St*te of elxiiua niriftiBg outiid« Stwto. 

The Entry docs not require ihat the clnim rnn.-^t arise oulv ufter 
the creation of the pnifticulur Sintc which claims to recover it or after 
the eommcncement of the Constitution, The eicit^tencc of the two 
Slates is necessary only j.t the lime wlien the rectn'cn' is ^nght,'* 

44. Stamp duties other than duties or fees collected by 
means of judicial stampis, but not indudiuj? rates of stamp duty, 

45. Inquiries and statistics for the purposes of any of the 
mattery sf^ccifiett in List 11 or List III. 

Tnqmrieft', —See untkr Kiitr>' fH of List T, miiCr 

Tile present Entr>- erupoii'ers Tarlipmeni to iiiuke law for oiqjifry 
for the purpose cf ally of the matters cnumcrutcd In Llgl TI# ei'en 
though Parliament tunnoc legislate with reppccl to F-nch ni-itterfi.*' 


7, Gnjapan V. staft of OHssa, (Ifl^) S.C.R, t : 2 C,C, 

*00? ^hujVahrridru v, ,5faic of fl^) S.C,A, 730. 

S, ITiJiCiU'ar Vr St^lc Cf M. P,, fl953) S.C-R, T02O 

9, v, Statt^ of BiHur, A. 195? Pat, 270 (374). 

10, AM^rpudi Bffo V. S. T, A. 1954 TX, SIB fF^Bd. 

ir V. r^7idfl!k^r, fl9SSl S,C-A- 754 

47 
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siipdfiT fitiifj of luQylry 

46. Jurisdiction and poweris of all courts, except liic 
Supreme Court, with respect to any of the laattefs in this. List. 

Jnrudietjon Ccpiirt^ ather tkua diie Slipn^me Court. 

See p, 711, unis. By t^s^^ou tsf rliis Entry;, read wStli Enliy 5 
of this Liistp botli Parliament and a Legislature have power 

to legislate witli res[jecl to the jurisdiction and powers ol n High CouTt 
relating to intestacy and aacccs&ioi].^” 

47. Foes in respect of any of the matters in this List, but 
not includiog fees taken in any Court, 

F«c*, 

Re^^d with th? prirceding «ilne*, the present Entry would authon&e 
the impo^illQii of the following fec^j inftr alia— 

(fl A fee for Imepsiug of factories [read with EnUy joj. 

\k\ A fee for regulnting religions and diaritahSq iuiAbtnliPas^ (read 
with Butry 281. 


EIGHTH SCHEDULE 
[Articles 344 (1) 351] 

Languages 


1. Assamese. 

2. Bengali. 

3. Gujarati. 

4. Hindi. 

5. Kannada. 

6. Kashmiri. 

7. Malayalanu 
S. Marathi, 

0, Oriya. 

ID. Pltniabi. 

11 , Sanskrit. 

12, Tamil 

13. Telugu, 

14. Urdu. 


1 "NINTH SCHEDC'LK 

* [Article JJBl 

1. Tltc Bihar Land Keforms Act, 1950 (Bihar Act XXX 
of 1950), ^ 


t2 f« rr Ci>rdan, A. iSSil Mvs, a.1. 

13 Cf. UHjufd V. 5toli; 0/ A. 1^ Raj, ITB 

H- iSKdiMi^dra ff, R, Er C^mtntr,^ A, Mad. 

IS,. Added hy Ihe Constilution (Eirst Ameudmentl Act, J&51. s- 14* 
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2. TIi£ Bonibi^y T^iiancj ^L^d Agricultural Lap,d$ Acts^ 

IMS (Bombay Act LXVll of 194S). 

3. The Bombay Maleki Tenure Abolitiqn Act^ 1949 

[Bombay Act I^Xl of 1949)+ 

4. The Bombay Taluqdari Tenure Abolitiou Act^ 1949 

(Bombay Act LXIl of 1949). 

5+ The Pauch Mahals Mehwagsi Tenure Abolition Aet^ 
1949 (Bombay Act LXIII of 1949). 

6. The Bombay Khoti Abolitiou Act, 1950 (Bombay Act 

VI of 1950J. 

7. The Bombay Paragaua and Xulkarni Watan Abolition 

Act, 1950 (Bombay LX of 1950). 

5. The Madhya Pradesh Abolition of Proprietary ^Lights 

(B^tates^ ^lahals. Alienated. Lands) Act^ L950 
(Madhya Pradesh Act 1 of 1951). 

9. The Madras Estates (Abolition and Conversion intd 
Ryotwari) Act^ 1948 (Madras Act XX VI of 1948). 

10. The Madras Batates (AboIitiDu and Conversion into 

Ryohvari) Ameiidmeiit Act, 1950 (Madras Act I of 
I950J. 

11. The Uttar Pradesh Zamindari Abolition and Land 

Reforms iVet* 1950 (Uttar Pradesh Act I of 1951). 

12. The Hyderabad (Abolition of Jagirs) Regulation, 

135SF. (No, LXIX of 1358, Fasli}+ 

13. The Hyderabad Jagirs (Conimutatlon) Regulation, 

J359r (No. XXV of 1359, FasliJ.] 

The Bihar Displaced Persons Rehabilitation (Acquisi- 
tiou of Land) Act, 1950 (Bihar Act XXXVlH of 
1950). 

15. The United Provinces Land Acqtiisitioii (Rehabilita- 
ttoo of Refugees) Act, 1948 {U.P. Act XXVI of 
1948). 

18. The Resettlement of Displaced Persons (Land Acquisi¬ 

tion) Act, 194S (Act LX of 1948). 

17. Sections 52A to 52G of the Insurance Act, 19A8 (Act 
IV of L93B), as Inserted by section 42 of the Insur¬ 
ance tAmendment) Act, 1950 (Act XLVTl of 1950). 

13. The Raiheav Companies (emergency Provisions) Act, 
1951 [Act LI of 1951). 

19. Chapter ITT-A of the Industrie (Dcvclopmeot and 


16. Added by tlic Con&titttlwu iPonrtli Amendiaenl) Act, 1955, ». 5. 
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Regulation) Act, 1951 (Act LXV of 1&51), as 
inserted by section 13 of the tudustries (Develop- 
meot and Regulation) Amendment Act, 1953 (Act 
XX\-r of 1953), 

20. The Bengal Land Development and Planning 

Act. 1943, (West Bengal Act XXI of 19481. 
amended by W^t Bengal Act XXJX of 1951+]^^ 

Comp<tcuc« ta un^d Acti mcladcd m tht Nmih Selicd.u]e, 

—See p. I53p avilr. 


17, In its iippltcation lo th* SUitc of Jammu and KHshmiTp the 

following enlrics sbnO be added > - 

'*21. The Jamtnti and Kuslimir Ilig Landed Bstat-es Abolitian Act 
(No. XVir oE 2007), 

The Jamina and Kashmir Rc^iimtion of D^Iortgagcd Properties 
Act (No. XVI of 2000). 

23- Tlie Janitim and Kaslnnir Tenancy Act (No,. II of 

24. The Jatniim nnd Kashtnir Distrosised Debtors ReHef Ad |Na. 

XVll of 2000)- 

25. The Jammu and Ka^ibrnir AlLenBtiqn of LiDd Act fNa. V of 

lt)05j. 

26. Order No^ 0-H of 1^1, dated lOtb Marche 1951 regardiug Re- 

smiiptioii of JagLrs and otbor assignments of Land Revenne 
oto. 

27- The Jammu and Kashmir St&tt Kulb .Act (No, 1 of )978i,j" 



INDEX 


Ac«:iueti : 

imtisntiity of, againfit &elf-incri- 
miiioiii]? cvidenci^p 123 
wbetll^r can be compelled la e^c- 
liibit Ilia hCHiyt 12^ 
or g'ivc til cun |>i[n prises ion I 1^4 
Aequlemeence i 
effect of, 2& 

Acquisition of peopwrty 

[see 'ProperJy"} : I 

medning of, sfe, 170 
disting^nished from '^eq^lis^titlfli^^^ 
170 

conalitiitiotLal litnitaidona upon 
power of, 

conipeosatioo in case of, [Art. 31 
(Z) ; see “compensation*], 175 
Bdcqnoc^ of compensaiion for, not 
justiciable, 175 
conditions for, 1S& 
bow far affected by ConstitutioTi 
(FonriEi Amendment I Act, 

m 

necessity for, Y7Z 
of eatates and riglita therein 
l\TL 3IA], 182-1 
■pnblic purpose^ for, 172 
concnirent legisl&tive power for^ 
174 

taking oTCr nmnOEeniedl of pro¬ 
perty, 1^5 

antnlK^matioa of corparaiioiiS, lfi6 
modiilcntlon of rights of directors 
etc., m _ ^ 

mod ideation under m ining le^se^n 
187 

rcRtinE estate after acquisition, 
1S& ^ 

HQ property esempted from, 170 
AdmLni^traliTe mett : 

when diBCTSminatoryj 50 

when pflflfu Ji^c^ 

Adaptation of cxiitmg Law* i 
president's power re, 650 
Adrocate-Genttml, 5l 1 
^AFter conaiiitAiiaB\ 447 
Alternative rem^y, 

how far bars a remedy under .Art- 
226, 354 

haw far bora mandamaA, 351 
bow far bars certiorari, 434 


Alternative remedy ^[Tanfd, 
bow far bars probibition, 398 
rnnst be adequate, 354*5 
Ameudmeat af Coiutatution i 
procedure for, 644 
with respect to Fundatntnial 
Rights, 645 

App^ ^^npreme Court'li 

Application under Art. 32, 
who can appiy nndcr^ 
coqxiratc belies, 192 
a person whose fnndamtntal 
rights arc infringed, l^ 
available only for tbe enforce’- 
tnent of rights inclnded in Part 
III, 191 

lies direct to Supreme Court, 
without first applying to High 
Court. 192 

existence of other remedy^ not an 
absolute bar to, 193 
whether lies after application 
under Artr 226 dismissed, IS2 
power tinder, not confined to 'pre¬ 
rogative writs', 192 
not to be relused merely becanse 
proper relief not asked for, 103 
scope of enquiry nndetT 19M 
amplitude of SupFcme Courtis 
power, rclatiug to, 193 
nature of the writs available on, 
193 

whether determination of faeta 
possible, in> 198 

wbelber declaratory rebel avall- 
flhlc, ill, 194 

ApplivMtion. under Art. 236 : 
general principles relating to, 349- 
350 

for what purposes avaihiblc, 349, 
"572 

intertm relief c.innot be given 
under, 567 

CLgninsl whom lies, 571 
relief nnder—^ 

cannot be barred by statute, 550 
cannot be refused if proper writ 
not prayed for, 5^6 
gener.il grounds for refasing re¬ 
lief under, 5Si 

how fjir estistence of sltcrrmtiTe 
remedy bars relief under, 554 
delay, a ground of refusal, 551 
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AppLi^Bon An, 226 — Co«id 

acquitsccnctp & ground o( rebisia, 
353 

dein»rjtt« conccAlinffir a ground 

of refnsol^ 353 

relief not at'aiJabLe under, 367 
reitef not retrospective^ 350 
against fnterlocntorv oilers, 371 
fomm for, 35& 
parties and procedure, 364 

the proceeding under, 

oo notice required for, 352 
apph'^tion and affidaTit in, 362 
addition of parties, 365 
poorer io dismiss in 306 

whether evidence can be taken in 
8 proceedftig for, 367 
if new point may be raised at the 
hearingfp 363 

appLieabilftv of C. p. Code to, 315 ^ 
366 

who raav apply for, 364 : 
hat^a^ corpus, 375 
waandaniMJ, 3^, 3^1 
certiorari^ 425 
qisjo warranto^ 43^ 
terrftorTat Jurisdiction far Issue of 
writ under* 35^ 

whether lies against High Court 
itself, 313 

whether joint petition lie?, 366 
ap^al from decismti in, 365 
review of decision in, 369 
res jndients:, if applies to decision 
in, 569 

non-canfp]juiice with order in, 369 
Application under Art, 227 : 
conditfona for* 457 
scope of the power under, 433 
in civil procflcdiogs^ 438 
in criminal proceedings* 435 
in^l^eedings before tribmiais, 

does not lie agninsE uiilitary trS- 
hnnal, 440 

discretionary nature of grower, 435 
forum for, 441 

power to transfer proceedings 
under, 440 

relief under^ if can h® hatred hy— 
alternative remedy. 436 
statute, 441 

appeal from order under, 441 
may lie after inferior iTibuuol has 
be«sme defunct, 436 

'Appoint* t 

power to, iuclndes. power to JUi' 
pend or distniss, 445 
'Appouitinit «utbprity% 556 


^Appointment*, 445 

I Appropriation Act : 

I effccta of, 336 

■ Arrest, 

S^egnards again&t, 1^ 
right to hi infoimed of the 
grounds of, 130 

to consult legal practitioner, 

right to be defended bv a legal 
_ practidouerj 131 
right to be produced before near¬ 
est magistrate, 130 
Auent to 

by President, 230 
Goi^emor, 334 
proof of^ 334 

rtsEsration of Bill bv Govemot, 
for as^nt of President, 334 
Ai^thartlntive text : 

Of Bill in Hindi, 625 

B 

' Backward CluKfes : 
meaning of^ 62 

dLScriminafiqti in favour of, 59 
rtservatiou for,, in serviceap 62 
ri^ht of admission to edacational 
institutions, 159 
Bar to judicial enquirfr* 
as to validity of order expressed 
in name crf Piesidcnt or Gover¬ 
nor,^ 313 

as to nomination, 3t8 

as to irregularity of proceeding^! 

in Inigislature, ^0 
as to powers exercised bv oflicer 
of I^gislaturci 340 
as to election mutters, 615 
fts to agreements with tudiait 
States, 636 

on the part of a tribunal contra¬ 
venes natural justice, 410-1 

BouxiidariH, 

alEcratioii of, 3 
C 

Gertifieale u tc^ hlneiJi for appeal t 
under Art. 132, 243-5 
„ Art. 133 {I) (cl, 259-262 

,^* Art. 134 (I) (c), 276-280 

CcTtioraHr 
nature of^_ 40<5 

general T^*'*^^pleH relating to, 401 
on constitutional gTfHinds, 403 
diEtiugnished from ProhibitioUp 378 
distinguished from Manoamus, 377 
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C«tiaTATi — 

agattlSt dccisipas of ^dminislrativa 

tribnuAU 4^1 
Ekc^iou Tribunal, 422 
,,, crimirtBl courts 422 
bow far discrqtiQiLttrT, 422 
if md.y bfl barred by — 
statu 425 

alttmatu'c Tcsnedv^ 424 
acquiescence, 422 
delay, 423 

who inay apply for, 425 
whelbcr joiDt pellEioii lies, 42& 

tbere ^licnld be a court tribunal 
or quasi-judioial bodVi 401 
ihe tribunal must have le^jal j 
authorityp 401 ' 

the tribiuial niiL£E ]ia\'e autliority . 
to dettmiiiie queatiou aflectlnt^ \ 
rights, 401 ; 

the tribunal or antbority must > 
liave the datv to act judicially, j 

401 ‘ I 

the tribuUaL tntist be iu/iritfr to 

the Court inning fcriiorarf, | 

402 ; 
the tribunal mu^t have acted I 

^lithout or In esiiccas of juris- ! 
diction, or couiniittcd au error 
uppareist on the face of tlie 
retordp or contravened the 
rules of naturpl justice, 401 
the tribunal nnist 1^ wJtliiu 
jurisdiction of the High Conti, 

403 

Halure af jpitoerfcrfhig— 
a Yivil' proceedings 3^ 
whether person Interested hns 
n right to be heard p 426 
pmclice and |>rocedure, 427 
what ate adiuiuistrative, judicial 
and qitasi-judirial runctlou^, 411- 
5 

a/ qaaii-fudic^S if ref- 

hearing the parties in person or 
by lawyer, iial nrresaary, 409 
bnt opponuTiity musit he given 
h 5 tne parties to present tlieit 
case and to adduce evidence 
and the order must he based 
thereon nnd not on extraocons 
considemtions, 409 
appellate function is qnafli-jndicial 
by its nature, 416 
"Jrheu ifflfJ a trfbunnf ad wilhou! 
fMriiidktim — 


where the law constitnting llie 
tribnnal is %'oldp 406 
where the trihuudJ is 'Tiot duly 
npnstitiJtedp 406 

where the subjeut-tuntter of in¬ 
quiry is beyoral its scope, 403 
where an essential pafelimiiiary 
for the assumption of ils^ 
inrisdiction is absent, 404 
where tbc tribnual exercises a 
power not given by the 
statute, 405 

where the tribntiaL proceeds on 
extrancQua oinsidemtions, 406 
where the trlbanal without hay¬ 
ing final authority to decide 
Che <|utstion, innkes a wrung 
decision of a collateral fact ort 
which jnrisdlirtion depends, 
404 

where the tribunal acts In con- 
traveutioa of the principles nf 
natural jnaticep 409-11 
where the _ juTisdiction of tN 
tribunal is vitiated by ,fraud 
or taken away by sul^qnedt 
events, 402 

when the question of jurisdic¬ 
tion sliould be rais^+ 406 
arltenL does a trf^pfiiqJ' u'foinjEf 
dplfs of Plata rgf 
when an order nilectliig a party 
is made wricltout giving him 
an oppoituiiityp 409 
when evidence is received 
agninst a party witliont giving 
hitn an opportunitv tq rebnt 
it, 409 

when the adjudication is vitiate 
ed bv personal iulercsl nr 
hins, 410 

7r*hru is upp error appctrrni opi 
Ihc fa€c fif record. 406-9 
fCOpe n/ order of, 427 
if impugned order may he 
qnashed partially, 42S 
effect of order nf, 429 
appeal from order oft 429 
whether a qansl>judicial tribunal 
can review its own orders* 40fl 
coats in proceeding of, 429 
Citixetiibip of lunlip 3 
Bt Che coiunieneemcnt of Consti¬ 
tution— 

mode of acquisition of* 4-6 
dnmicfle in India. 6 
eEfeCt of migration to Pakihtallp 
? 
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CitiiAnilup t,i IndiA— 

clfecrt of I'oluTitnry ncquiNitlon of 
citk6n5hip of forci^ S 

„ after commcDcem^nt of Coa^titu^ 
fion^ 

hw rtlnEing to, 3-17 
moclc^ of acquisition, 1I-I3 
tcroiinalion of 13-14 
deprivation of, 14-35 
CitjEflzi^hip Acij 19ES, 10 
Citizeni of Iiidia : 
who are— 

at ilic comniGnccment of Con- 
^titution^ 4-5 
by' tfirth^ II 
hy dcM^Dt,. 11 
by re^tratian^ ll'l2 
by naturahsaEion, 13 
by incarporation of territory, IS 
"CiTil poftTp SoJS 
'CiTil precHlfmf 252 

Ci*il LW 'S^rvict'} 

classification of— 
permanent, 56l> 
temporary, M-S 
quasi-pernioucni, 563 
snbstantivc, 561 
utt probation, 36i 
a^ctattn^, 561 

conditions of service of, S45-7 
fnndaniciitjil Hglits of, 54^ 
dismissal or removal of, 564 
cwnpnlsory retirement of, 565 
discharge of, iia terms of cntitract 
or conditions of serv^ice^ 567 
whether tiiov eontmci oat of Art. 
311 (25, S70 

hold o9icc daring pleaadre df 
Govcrtinicnt, 556 
whether plcasiirc contTollcd— 
by fundamental lights, 55J 
by legislation, 556 
conipetisation for premature ter- 
fisination of contractual service, 
552 

no dismissal by authority anbordi^ 
Date to appointing anIhuHtv, 
554 

Ceereed coufeMioia : h 

uneoi^stitntianality of, 123 
ColoukmblQ l^fHlallan ; 
nieaning of, 471 

COnc’emed with tme nature of the 
legislation^ 47h2 
CoupcnulMn t 

for acquisition rtf private pn> 
perty— 

ineuning of, V75 
dhl'gnlion to pay andcr Art. 31 
(2), 175 


I CbiB.p#mui,tiua— ^ontd. 

I justicbbiliiy— 

under Amended .Art. 31 175 

; under Ans, 3!A-B^ 154 

'CompulMFy rctir^meut* ■ 
does nut attract Art. 3ll (2), 4S7 
Cotid iti-anml ]»uIl±ioil m 
distingtiUhcd from subordinate le¬ 
gislation, ^64 

couditious of %-alidity of, 4644=: 
CaiHtiiticDii of tervie^ : 
of Go\‘emment scn'unts, 545 
rules relating to, if con he cliaug^ 
ed rcimsipectively, 546 
mean Ing of, 547 

Con^tjtUtionaiity of law : 

I Court^3 power tn exaEiitne, 23 

alien tan be challenged, 24 
w]m can challenge — 
crtilv a pe^^^Clll dimrtiv affected 
by, 25 

Lorporatloii when tmitied, 22 
presumption in favour of Lcsis- 
Inture, 24 

ellects of di?c3aratiou of 
a law’ ns uucoiistiinHonnl, 27 
eifert of couHtitution aineudcnenE 
upon uiiconstitudonni law, 27 
power of Legislature when a bw 
is declared uriconstitnliDnat, 25 
Coiutitutiunality of : 

pre-Coui^titiition orders, 21 
Contempt of Court t 
a ground of re^tnciion of freedom 
of speech, 55 

High Court's pow'er to punish for, 
343 

CoDtefupt of PartiumeuL e 
S peaker's power, with respect to, 
329 

power of State Legi-^lature, if 
rnn^ liCVond tcnilorv of I3lc 
State^ 53f> 

CoBtracIi * 
how made- 

on behalf of Union FArt. 299]. 
531 

on behalf of States, 531 
forrunlity of, 532 

effects of non-contpliance with 
Art. 299, 532 

defence of non<oinpliatice, to be 
ple.ided, 534 
Tctating to acrincc^ 53S 
lbl>ility of State for, 532 
personal inimnnity of officersi for 
Government contracts, 300 
Control 3 

of Union Oi-er Stales, 490-1 
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wtiuthcr rjiit bt a citizen ol Indis-i. 
70 


aiiialganiatinn of oorpor&tiona^ 1^^ 
fritincliou, or modification of dir- 
E^tors or fehttrcbolderSp ISO 


I 


Court : 

furisdicti&n barred ovtr — 
question of adilce ttndeTed by 
luinl^tcr^ to PTiKsdeJit lArt; 

7* (2)], 212 , I 

<qctei»ttou of disquaLfficmtioTi o£ i 
uieinbers of Farliatiieat LArt. 
10^ (1)J, 223 

quc&ticitt ai to privilcK^ of Par- 

quE?^tIon as to validity of pro¬ 
ceeding's in Parliament [Artr 


122 (1)], 233 

conduct of Officer oE Partiamenl 
rdatiiig to procedure [Art. 122 


quefiitionft aiising out of treaties ^ 
etc., with Rulers of Indian 
Stales [Art- ^1* 63S 
□uestions reiatiHg to election 
[Art. 329), 

when acts without jurisdictlofi, 

. 

wlien may be said to liave refuMd 
jurisdiction. 388 

wiaiiEfciiiipuJ> wticii issued against^ 
58S 

curiftfrori. wheo issued against^ 
401 

CHminal Law i 

prohibitioti against remi&pectivc. 


117 


rx ^jiiefo^ 117 
immunity from double punish- 
ment^ 119 

imnmnity from setf-incriiniuating 
evidence, I2l 


D 


D«niE t _ 

df one State, liow far cNecutnolc 
in another, 492^ 
fKafamatioB, ^ 

Del«|[ated legiilatioD i ^ 
distinguished from conditionaJ and 
subordinate tcgislationr 484 
ei^sential funqtinua cannot be dele¬ 
gated* H55 

what ore esficBtial innctiona ot 
l^isJaturc, 393-4 
fiincriatis wlirch mav Ijc delegated, 
459-4fll 


Delegated leghdatiwii— Cowfd. 
iutdelcgation, 4fi3 
rclatiug ID taxatioiip 4fil 

to ancillary inotters^ 4dd 
Defence metric* i 
tennre of metnbers q£^ 560 
^Demauds', 33B 
"Deprivation^ 
meaning of, 167 
Drtftiii ; 

right of representation of, 137 
right to be informed o£ grounds 
of detention^ 13S, 
when grounds supptiEd are vague, 
138 

when grOBuds supplied are irrele- 
raiit. I4l 

effect of supplying vague grounds 
to, 142 

certain, facts mav not be disclosed 
lo, 142 

right to apply for corpm^ 

137, 373 

Divehwrge * 

of Government servant in terms 
of cantract, 557 
of temporary' oOicer, 570 
ol f^obatiouer, 572 
Dircr«iion t 

dtatmgnished from duly, 3S9 
when an anlhoritv shall be decui-^ 
ed to have failed to exercise, 
390 

when mauddpniEf will Usue to 
compel the exercise of, 381M91 
iifaudaipJBf will not issue to com- 
; pel the exercise of dSscrelwii iu 
' a parlicular manner, 3S9 
' Dii^iriminatiaa ; 

I in favour of women und children, 
59 

in favour of backward classes, 59 
in favour of the State, 52 
meaning of, 53 

proviilpUB not held diEcritntna- 
turv^ 59 

‘ no discrimination by the State on 
I grounds oE religion and the 

like, 57 

I extends to all Shite action, cml, 
I political or otherw ise* 57 

I all individnul citizen is entitled to 
I cedrtss, ^ 

discriilliEiatlotl pertitissiblc if there 
! arc grounds other than religion, 

i race, caste, sex, or place of 

I birth, CE2 

place of birth and, 53 
oa to pnhiic employment Ijcc 
' ♦Fnipluymi'ni under the State"] 
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of paw^vtr t 

nature of^ 451 
i30t rutrospectii-i?, 473 
cntnts in Lbe 
signiiicHiice ofj WJ-% 
residcmry ptiwtr, 475 
power of ParlEanieut to Jpgislatt 
fcir State sabject— 

\n tile natiDUal interest, ■I7€ 
id Emer^ency^ 477, 63i 
by coa&edt 'of two or more 
States, 477 

to give elect to intertialional 
^gxeementfij 478 

I’enugimncy, in the concHirent 
field, 47^82 

extent of Union le^ialatioa, 451 
I* State legialntion, 452 

Dirtriet Judge ; 

fippointnieiit of* 44G 

DomiELtlE ; 

fit the commence me nt of the Con- 
stitutiod, 6 

double Protecutiou, protection 

agBin>t : 

^ranieed by Art. 30 (2), Slfl 
eondltlona for applicaliod of the 
clause, 1 

^prfjsecntion*, meaning of, 320 
'same offencemeanbf^ of, 121 
'ppTiishmeiit\ I30 
'more tbori once', iSl 
Duty and dtpcrctioiULPy power, 889 

E 

Education t 

free, compulsory edn^niou, ISO 
right of luj non ties to establish 
edncatfodal institRti&ns^ 163 
admission not to be denied on 
£rrotLud of race, relii^iDn etCr» 153 
Electiou t 

bar to jnrisdiction of Courts, re¬ 
garding, G15 

no bur to interfere with decision^ 
of election Ldbunala, 6lS 
meaiiing of, GI5 
Eleetiokt Comaiuiioui : 
jnrifldietiori of High Court over, 
dl3 

jurisdiction of, 612 

ElectioD Tribunal : 

review of decisions of— 
by special leave cn appeal to 
Sdprenie Court* 2&6 
trt' frrl forflff, 422 
under Aft. 227, 433 
Employment tutder iKe SUtu : 
equality of opportunitv for— 


Employment under the Stale 
guaranteed by Art, 16, 66 
u?cce|id.ous to the rule, 60-6I 
dificrimimitiott on ground of re¬ 
sidence when po.'isible, 66 
reservation for backward cl^vses^ 
62 

special considmtion for Sche¬ 
duled CdBics and Tribes [.Art. 
335], 613 

exception in case of ofijcij re¬ 
lating to deuomiua tion aI in- 
stitntionB,^ GO 

Entries in the Lvgivlativf LeaU i 
iiceoddta of Union and Stales 
andit of [I, 76j, 7Cii3 
accn&ed person, 

removal of, from a Ktale [m,. 
4 ] , 731 

ocqulj^ition and requisitioning of 
property [III, 421, 736 
octiormble wrongs [III, 6], 732 
odministTators-geocral and official 
trustees [III, nj, 732 
admiralty jnriBrdIction p, 85], 708 
admi^FUDu into India LU I*], 605 
adopEioii^ [in, S], 731 
adutteraLiou of foodfituKs, etc,- 

rnr, IS], 732 
aerodromes [I, 29]^ 696 
aeronautical education 39], 696- 
agency [III. 7], 731 
agreements with foroign coun¬ 
tries, entering into and iniple- 
mentation of [I, 14], 694 
agrccnllure, [11, 14], 716 
agricultural ideation [II, 14], 7lfi 
agricultural indebtedness, relief 
of, [II, 30]* 730 
agricultural land, 
transfer of, [11, 13], 716 
agTfcultnral loan fll. 13]^ 716 
a^icnltnraS research [II, t4] 716 
aircraft 

lighthod.v, etc., lor safety nf 
[I, 26], 696 

lighthause, uir navigaliori and 
airways [I, 29], 696 
air forces fl, 2], 693 
air force works [I^ 4], 083 
air traffic [I^ 29]/ 696 
airw'aya [|, 606 

alcohol ic Hqnor 
duty on llh 51], 723 
aliens il, 17], 694 
Aligarh I^Inslim UnivcTBitv []. fi3Ip 
701 

all-India seri'iccs [L 7D], 7D2 
amitinnitioti |I, 6], 693 
amusemeuts III, 33], 720 
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Efitnex ill 

anctcnt and histurlcml uioiatirneiit‘< 
Cl, 6r7]p m 
animals 

piftservation, pnjtcction af^ etc. 

[IT. 15]p ^ . 

prev^fltiofl of cru^Uv to *7j, 
7ie 

wild, protection of [11, aolt TIS 
jtrbitFalloA [ITt, 13], 732 
arcbaeolorgicfll sites and remain^ 
of national linportaTice [I, 

701 

Dthcrii [nip ^GJ^ "35 ^ w ^-i 
arTned forces of EHe ITnioti [I, 3], 
68^3 

arms fl* 5]» ti&3 

assodatiOQSj 

literary scientific, etc. [11, 32], 
T20 

atomic energy and mineral me- 
wirce^ necqssiifjf for its produc¬ 
tion rr, 3], m , , „ . 

andit of the acconnts of the Union 
and the States p, 76], 703 
attaclied catatea [H, 22], ^95 
banking [I, 6^ 

banking corporations [I, 43], ^ 
bankruptcv and insolvency lUl. 
9], 732 

beacons {I, 26]p 696 
BanarCig Hintln UlllvCfAJty [1+ 63]* 
791 

betting and gatnbHrtg lTI+ 34], 72] 
bills of eKchflUEe, etc. [I, 46]* 
birds (wild), 
protect ion of tll, 20], 
birtbs and deatbSK 
registration of [111 ■ 30], 734 

, p™ 

taxes an, [IT, 38], 728 
hoiSers [IIL 371, 735 
books [III. 3&}r 

borstal institatiema, 

prii^r^ns detnt]ed in 111^ 4]» 713 
bridges [11, 13],^ 715 
broanicosHnE [Ip 3i:]p 690 
buildings, 

vested in, or in possesston of 
States [n. 35], 721 
burials and burial grounds [11, 10], 
715 

canals Illh l^]i 
caatonnient areas [I, 3]+ 693 
n^ntonment aatliorities [I, 3], ™ 
enpitation taxes [11, 61], 72S 
rarriage of pasaengers and goods 
by air [I, 39], 996 
bv natiomil waterways, in tne- 


Enlricfj. in Le««Uti« Contd. 

chnnicaily prop«lleil vessels 
LI, 30], 696 
bv railway [1, 30], 696 
by ^ica [I, 30], 6^ 
subject to [It 24), 695 and [1^ 

50] m, [iHh 32 ], 734 

cflitle trespass, 

prevention ^>1 [U, 13J. 694 
censns Ll. 90]+ "02 
central bureau of mtenigencfc and 
investigation [1* B]+ 693 
ebarities and charitabSe iastiiu- 
tions [ITlp 23j, 733 
cheques [Ih 4S], 69ft 
cinemas [II, 33], 720; [Ii 60], 700 
cineuwtograpbic films 

sanctioning of [I, 00], 700 
citiredshlp \ln 

civil procedure [IHt 13], 732 
coinage [I, ^], ^7 
celani?aitiQn [Tl, 18], 716 
combines, , , , - , mT 

comtuercial and mdustnai 

21}. 752 
cnmnicrce, 

[s^r Trade unsd Commerce] 
conimerdial and indnstrial uhm^ 

' pcjlies, Combmefi and trusts LIHf 

21], 732 

conimnnicatioiiH, 

pciatfl, telegraphs, etc, [I, 3!]^ 
606 

c □ m pc nsftt i on, 
wortinen^s [III, 24]* 753 
compira]ler and anditor-gentraJ, 
salaries, etc- of ft, 75}^ 703 
consular representation [T, 11], 

694 

contempt of conrt, 

inot including conicmpt of 

Supreme Conttly [III, 1^1, ^2 

contempt of Suprciaie Court [I, 
77}. 703 

contracta. ^ 

agricultnral land re [If, (8], 71 & 
carriage, of [in, 7], 731 
except Tn agricn Itn ral Land [111, 

'^1* 7^1 ., , , 

conventions with foreign conn- 
trie^, entering into and imp]c^ 
mEmtaiion of [I, U], 694 
co-operative societies [II, 33], 720 
copyright [I^ 49], 
corpora lion a, 

(not including Co-operative Sch 
cieties] 

banking (I, 45). 096 
finance [I, ^3]^ 693 
insurance [I* 43], 698 
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SHORTER OOXSTltUtlUX OF ISHl-K 


Entriu in Mm. \ — Cotild, 

trading [I, iSJ, 6aS 
with object Hot; confined to out 
State [1. 44], ^ 

otlier ni, 32jp 720 
Corporation tax fl, fls]^ 706 
court fees, 

{except Supreme Courtj [!I, 3]^ 

in 

Supreme Court [I, 77] p 703 
courts, 

consEitacion and otganisatiou of 
High Coari 11, T^Jp 7P3 
Supreme Court [I, T7]p 703 
otllcr cQurLs [II; 3], Til 
jurisdiction and powers of— 
Supreme Court [l, 77J, 703 
other Courts re uiutters in 
Cancurrent Lhl [III. 46], 7J& 
State List [lip 66]p 729 
Cnion List [I, 9570K 
court of wards !IIp 22], 730 
for estaieii of Rulers of India 
tl. 34 ]p 997 

cremation, and crefiuitioii grounds 
[llr 10]. 715 
criraei, 

institution for detection of [Ip 
05 {c)J, 701 

cniTie,H: on high seas [Ip 211, B95 
crimes in air [Ip 23]^ 695 
CTiJtiiiiiil law [Up 1], 7|0 
CriuiisLul procedure {\IU 2], 730 
curreno’ [1, 36 ]h 697 
CQStoms duties [I, 33 ]p 7U5 
CHStouis frontier [[, 41 ]p tS7 
death, reglEtraliQii of [IJI, 30}, 734 
defence, 

industries neces&ai^ for [1 7]p 
693 

pre^^entive detent iott nnd [f^ 9], 
693 

defedL-e of India [I, 1]» 693 
Delhi Unk^ersitv [I. 63], TOl 
designs^ il* 49)t 699 
detention, preventive^ 
for reasons comieErted with de¬ 
fence [[, 9], 

foreign affairs [T, 9], 693 
Kccuritv of India [I. 9], 693 
diplomatic reprsjentation [1, II], 
694 

disabled, 

the relief of Iff, 9]p 715 
diseaiMS. infteliouFi or eontagioufi 
[illp 29], 734 
dispcDSariefi [ll, 0], 7H 
displaced i^erKOiis 

relief (ind rehabThtution of [III. 
27], 733 


Entne* in LegiftiBtive List— Could, 
district board illp 5]. 733 
divorce [Hip 6], 731 
drainage [11. l7Jp 716 
dramatic perforniance [lip 33], 729 
drugs; and poisons [III, 19], 732 
rrc opium 

duties of customs [I, 63], 705 
duties of excise on, 
alcoholic liquors in, 51], 723 
tobaccop etCv &4], 7U5 
daties re successicn to agricultural 
land [II, 47]p 722 
duties ri successiou to propertj' 
(other Chan agricultural land), 
{I, 8S], 766 

duties> estate rc agriculturid land 
[II. 43], 722 

dul^s, estate r£ property other 
Llian agricultural land [I, S7), 
706 

education [II, 11], 7l5 
acrouautiaal [1. 29], 596 
agricultural [U, I4L 716 
elections [I, 72Jp 702 ^ fu, 37], 721 
election crotmuissiou [I, 72], 702 
elcctrioly [ni. 35], 735 
embnnkments [II, 17], 715 
emigration [I, 39], ^ 
employers' lisbllity [HI, 24], 733 
employ iiient and uneuiployineDt 
fill, 23], 733 

BiicnuiberE!d and attached estates 
[II. 23], 719 
endowments, 

clmritable and religTous [III, 2S]i 
733 

entertainments [Hi 33]^ 720 
estate duly, 

rc propertv other than agiieul- 
tural land [I, 37], 7W 
fc agricultural land [II, 46], 722 
evacuee property^ 
enstodv, management and dis^ 
posal of [ID. 41], 73S 
evidence and oaths [III. 12], T52 
exploflivcs [I, 5], 693 
export and import, 
acro&s customs (rouderfi [I, 4IJ. 
607 

export duties [I, 53], 795 
esputsloii. 

from India, [I, 39]. 695 
extradition fl, 15], 695 
fflCtoties [Hip 36]p 735 
fairs and markets [IIji 29], 729 
fees matters iu tcgislatite listfr 
(except fees taken in courti^l 
Concurrent List HII, 47], 73S 
Stale List [Dp 65], 729 
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EiiHitt m Li<l— 

Union JJst [Ip 66]^ 7i>& j 

femes t^p J3]p 715 j 

^n4a.[ic:ial corptfriitioiLa Ll^ oVi? 

firearms [I, 5lp I 

fisheries Ellp 31]t 7IS . I 

fishing &ncl fisheries bcyiOTia icm- . 

loriat waiers [I* 57], 7W | 

foreign fldEEmfi [Ip 10]^ fiW 

nrcveiuive deEcntiori and [1^ yjp 

foreign counlriesp 

trade and cnniniercer with ili 41 Jp 
fi&T 

ireatiesp agrc^2Il3ellt anil convtii- 
tioTis with 

foxeign citdiaiige ^ 

loreign iurisdiction IS], 034 
foreigD, loans [Ip 37j, 69*7 
forests [Up I9]p 718 
fatares markets [h 48], fiSfi 
taxes (oilier than Stamp duty) 
on IniTiRaCtlons in [I* 90]+ 707 
gambling [II, 34L tZl 

gfls; and gas works [Up 25Jp Tiy i 
noodSp 

carriage of [1, 30], S9S *r .. 
nrodllcHanp supply and dLStntHl- | 
lion of [n, 271, 720, 1111, 33], 
734 

standard of ctuality lor [Ip 5! ]i 

‘ 

Gnvemorsp 

cmolumcUtSp etc. ol [Ip 75}+ TUa I 
liiEh Court— ^ ^ I 

constitution and organisation or | 
[C 78], 703 
contempt of 

c’^lenslon ol jiunsdiction oi [.1, 

79]p 704 ^ 

tees taken in 711 

jnrisdlctiati ond powers or rt 
rnattera in ^ ^ 

CoticuTTciit LrSst [lUp 46] p 738 
Sfenle l.Lst [Up 65]. 7^ 

Union List [I, 93], 
officers and sen^ants of [11, 

711 

ncr*ons entitled to practice 
fore 1), 78], 7SJ3 
powers of [Tip 65], 720 
highways— 

national [I, S3], fi0S 
historical monuments and records 
nf nnlkmal imparlance [I^ €7], 
7Ql 

others [II, 12], 715 
hospitals [TTk G], 714 

connected wHlTi port finaranune 
[Tp 28], 696 


be- 


EntneA In i-egiftlativc Uj-t—t-Oli Jti. 
fieameu^s and marine [I, 28], 696 
hemsfrs dE parliament, 

power, privileges and iuimuni- 
HKi of [I, 74], 702 
inamigratiou [I, 19J, 6^ 
imperial war mu scam [I, 62], jOI 
import and export-— 
across customs frontiers [I, 41 ]^ 
eff7 

improvement trust [II, 5], 713 
India, 

admission into, emigration from* 
cKpuSsion from [I, 19]^ 695 
Indian museum IL 62], Tmi 
Indian war memorial [I, 621, 79( 
induatriaJ disputes coiicemine 
union employce^i [Ip filL _70S 
indcxtrinl and Iflbnmr disputes 
[in, 22], 732 
, industries^ 

control of, hy Union [I, 52}, oSS 
ntce^san^ for defence or war [I, 
7], 6^ 

j prodncls of, control of by Union 
[m. 33], 734 

’ other than those under Union 
I coiitrol+ [II, 24], 719 

infants and minora [Tit, 5], 731 
infcciious or contagions diseases 
prevention of extension, of HIT, 

‘ 29], 734 

inflamiiiabic [dangcrouslyl liquids 
and sttbstanecs fl+ 53]* 699 
mlaiid waterways, (declared 
national), 

shipping and navigation cn^ re 
mccliunically propelled vessels 

lu 24], sas 

inland waierwayiii (not dcclarefl 
national), 

shipping and navigation on, re 
mechanicallv prcKpelted voxels 
[Iir, 32], 734 
inland waterways, 
traffic on (subject lo List [ ami 
III) [IT, I3L 715 

tnn-s uiid inU'kMpcrs [II. 31], 720 
inquiries, surveys and statigHcs 
m matters in Union List [I, 94], 
708 

re nnv matter m Siiate or Con- 
currtnt List, [lU, 45], 737 
in^^jlvertcy [111+ 9], 732 
institulious for higher educaiion 
ailnl rescnrch+ Standard rc fl, 
66], 701 
im^titntions, 

dintirable till, 733 
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SHOHXSIl CONSTlttrriON OF JNBH 


Entnfeft m LcfiiUtiTv 

i^¥^tsgat]^J^ of crimes for fl, 

as], 701 : 

Datioiml iiUEimtan« of [L 03 
70( 

police officer tiaittioK, for [1. 
6^1 701 

profesaional Xrn^iuing, for H, 65]^ 
701 

reLigioos [m, 2fiJ. 733 
rc^carej], for [1^ 05^], 701 
sdcntiEc cduoatiou. for [L 64], 
70E 

Eechoical cducaliod, for II, 64 T 
703 

technical traioinfp for LI, 64], 
701 

TocalLonal trainidg, for fl> OS], 
701 ! 

msuraiice [1, 47], ^ 
iui.iirQOce cqrporniiona [Ip 45]* 6!3a 
idsaradee, social [III, 2A}^ 733 i 
ioEeUi^epix ceulral bareaa of ll, [ 
«]p SBia I 

interoaiional conferencea and otber 
bcxlios — 

implcntetiling decUions at [I, , 
13], e04 ' 

participation in [I, 13), SKTl 
iotcr-5tato niljfralLon [1, 81], 704 
intcr-iittiitc quarantine [i, 81], 704 
iiiter-Btate rivers nnd river valle^A 
[1, 50], TOO 

interstate trade and cominetcc [I, 
42], 697 

bitestacy [IIT, 5]* 731 
iutOKicating liquors [II^ 8], 714 
iuventjonfi [I, 49], 099 
investigation 

centra] bureau af [1^ $], ^ « 

icTi^atfon [ 11 , 17]^ 7lB , 

joiat family and partition, [IH, , 
S], 731 

judicial proceedin^a, 
recD^iiitiod of [ILZ, 12], 732 ! 

jiastice, 

adminfslmtton of 3], 711 
labour dispute [111^ 22]^ 732 
la^UT-;- 

in liiiuefi and oil jBclds [I, 55];^ ’ 
TOO ' 

VWatiotlal and tccbnleal Irain- 
Ing of [III, 25], 733 
labour welfare [HI, 24], 733 
laud [II, IE], 716 

vested id I or in possession of 
Slates [II, 35], 721 
land, agricultural 
transfer of [tl, IS], 718 I 

land recordu [II, 45]+ 722 | 


EnUi^i id Le^klittiTe Liit—CoulJ. 
land reveiinc [11, 45], 722 
ktid teimre [11^ I8]+ 716 
lajidlord and teuatit [tU 13], 71:6 
lav? of tiatldds+ 
ofleuceB Bgaingt [I, 2i]+ 6S5 
Iflwjfj public acta and records 
recogiistion of [III, 12]^ 732 
legal profe^aion [rif+ 26], 733 
legal tender [I, 36], 097 
LiegEBlative Assembly and Council 
enforcement of atteudance be¬ 
fore, for giving evLdemce andl 
producing doconicnts [11 ^ 39], 

powers, priviieges aud immuni¬ 
ties of coiuuiittees and mem¬ 
bers of III, 39]+ 722 
libraries-j mujseunis, etc,, controlled 
by State? [II, 12], 715 
lighihopuses [r, 28], 896 
light sliips [I, 26], 696 
limitation (HI, I3]+ 732 
loau^i 

land improvement and agrieuh 
rural [II, IS], 716 
local dUtboritie^? [11+ 3]+ 7l3 
local government [11, 5j^ 713 
lotterieSj 

organised by Govt, of India or 
Govt, of a State {1+ 40], 697 
^'Inllatic asyTnm'^j 
places for receptioxi and treat- 
mem of lunatica {111+ 18]+ 732 
lunacy and menial deliciency [HI, 
16], 732 

marLlimc abipping and naviga¬ 
tion [Ip 0^ 

marlcets and fairs [JI, 23], 718 
markets^ futures and atj^ ex~ 
cliaugeA [1+ 43], 899 
marriage and divorce [HI, 5], 731 
maternity lienefits [Ut, 241, 733 
medical ptofeE^ion [Itl, 26],. 733 
member^ of Parbamenl and Sbite 
Legielamres [I, 74]^ 702^ [II, 
39], 722 

mental dcSciency, 
plaiires for reception and treat¬ 
ment of [111, 16], 732 . 
incFcantlle marine, 
cdncalion and traiHiEIg for [I 

25], m 

merchandise markn [I, 49], 899 
nieleorological organlsatSotis [I« 
8SJ. 702 

migration, inter'State [I, 8!], 704 
migratory tribes [111, 15], 732 
military forces [I, 3], 603 
military wqrk;^ [T^ 4], 693 
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Ectrifri m LUt^— 

mints, 

rej^iiJation zuid developmcmt bv 
Union [I, 54jp 700 
rcgnt^tion States [II, 719 
re^latE^n u£ labour juid safety 
iu [Ip 55]* m 
mints [Ip 54p 55jp TOO; [Ur 
7lfl 

minexai dt^eloptncntsi H, 541^ 700 
mineral oil rtsotlices [l, 53], ^ 
mlncrnl re50iu'te&, 
ntcca^ry for production of ato¬ 
mic energy [I, 6J, 693 
mineral rigbts, 
taxes on (II, 50]p 7^ 
mining aettlenient autliorities [Hh 
5], 713 

uiiitisters^ sabry, etc., of 
Statesp of [II, ml, 722 
L'ntoa, of [I, 75j, 703 
minora [lilp Sj,^ 731 
mnnev-leudiug and monay-lcndera, 
[ii; 30'jr 726 
monopolies [Illp 2l]p 732 
monuimcnts, ancient and historical 
ih 67], 701 

inunieipal corporations [II, 5X 7l3 j 
mnnicipal tram^'Hiys [II, 13], 715 
uiu&cums [Up 12], 715 
natloiial tibrar^' [Ip 62Jp 701 
iKiturallaatLon [I, 17], 694 
naval forces [Ip 2]p 693 
naval works [I, 4]+ 693 
iia\'igation 
air [I, 29]p 696 
inland wnterwavs [I, 24], 695; 

[Iir, 32]* 734 
maritlinc [1^ 23], 695 
tidal waters [I, 25), 695 
^^negoli&ble infttratnents'' [Ip 461 k I 
699 

newspstHsrs [HI, 30], 735 
nomadtr tribes [lit, 15]^ 732 
oaths till, 12], 732 
offences against laws in 
Caoenrrent Ll&t [ill, lli 730 
Stale List [IT, tH]. 729 
UnEon LiiSi [H 93]* 70fi 
oilence^ against law of nations on 
laud, high seaa or in air [1, 2t]p 
695 

official rmsitefi [III, 11 ], 732 
oil^ffelib [r, 53, 55] p t®9p TOD 
opinm 

duty (Ml [n, 51], 723 
Parliaineiatp 

enforccraenl of attendance be- 
ffrre, for giving evidence and 


j Eutrie* in Legiilativa 

prodacitig docnmcnts [I, 74], 

I powers, privrlegcs and immoni- 
ties of [I, 74], 702 
partition and joint family [Hip 5]« 
731 

j partnersbip [HI, 7]p 731 

pass^tngcr, carriage of [1^ 30] p 696 
passports and visas [Ip 19], ^5 
piitenls [Ip 49 ]p 699 
peace and war [Ip 15] p 694 
pet^sion 

(or invaliditv [111, 24],. 733 
for old age'[HI, 24)p 733 
pensions payable out of consoli¬ 
dated fund. 

States [Up 42], 722 
Union ri, 7l]p 762 
personal law of parties, 
liiimcdiately before commeuce- 
iiient of Uonstttntion [IIIp 5], 

731 

pcstSp 

prevunlioU of extension of [IHp 
29], 734 
pctrolenm, 

regulation and development of 
[r, 533 p 699 
petroleum productSK 
regidution and development of 
t ip 53], 699 
pilgritnagiea tOp 

places ontside India [I. 2S3]* 695 
other places [II, 7J. 714 
piracies [I, 21], 695 
planning, 

economic and social [ IIIp 2D]« 

732 

plant diseases, 

prevention of fll^ 14], 7|6; [III, 
29], 734 

poisons [ffl^ l9]i 732 
police [II, 2], 7|l 
police force of States, 
extension qf poweta and jnris^ 
diction of, to areas or railway 
areas outside tlie States [1, 
SO], 764 

portsp 

mainr [1, 27], 696 
Other than pmjjor Elflp 31]^ 
734 

port anthorities. 
constitatson and powefs af [I 
27L 696 

port qnerantine [I^ 3SJ, 698 
Posts and telfr|,Tnpbs [I, 31], 
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Entries in LcRMUtiTe Liit— t’opiM. 

P«^*>fricc i^vingi \muk (J, 39], 
tw ■ 

poundii aiad pKv*ntioii ejf cattle 
trespass [11, JS], 716 
PtesEtJpiitj 

cSccticm of [I, 72Jp 7Q2 
einolnmeats, eEt of {1 751 

763 

pincvemion of cruelty to animals 
[Til, 17]p 7;^ 
preventive detention^ 
coBnected veith defence, foreicu 
affairs Of Bccnritv of India [I 
9], 693 

persons subjected to eucli 
detcntioti IT. 9]^ 693 
connected with tlie seeuritv of 
a State+ truiintenance of "peb- 
Ik order, nf aappHes boJ 
^entiiil services [Ill, 3], 731 
~ persons subjected to sncL 
deteution 4 ], 731 
removal of such persons 
[III. 4], 731 

price control [nip 34], 73^ 
pnntiiig presses [Hip 73'5 

prisoners, 

removal of, froin one State to 
another [II, 4Jp 713 
prisons and prisoiiefs [11^ 4], 713 
privileges of , 

Parhament. com Ell it tees and 
members of [r, 74], 702 
State Legjslatnrtfi, committees 
and mem^rii of [Up ^}p 722 
products q( itidostnes, tontfollcd 
hy I'nion ; pmdiiction supply 
and distrlbtiiion of [III, 33], 734 
protessiDiis 

legal, mcdiciil, etc. [m^ 

733 

promissory notes [I, 46 ]^ 693 
property 

acettiiEtiOn and tequi^iitiimin]? of 
[III, 42]. 737 
transfer of, 

ngricuUural (IT, 18 ], 7l6 
notl-agricttltuml [llTp 6 ], 731 
Union^ of and rcveilne ibrrefnr 
[I, 32]p 696 

public acts, and records, 
recognitinn of [ 111 , 12], 732 
public debt4 of. 

Slates [ri, 43], 722 
Union [f, 35], 697 
pnbitr demands and tajieB„ 
teenvery of, in a State ^TII, 43], 


*“ Lt*iilAiiTc Lul—Coidd. 
public health and sanitation 111, 
7l4 

public order 

(but not mclnding use of naval^ 
military or air forces or any 
otber armed forces of the 
Union in aid of civil power) 
(Tf, l]p 710 ^ 

public sen^ice comuiissidn of 
States [Up 41], 722 
Unson II, 70], jta 
public serviccg. 

States^ of [Lip 41]; 722 
Union^ of [Ip 70], 762 
^luaranti ne 

iqter-State [I, Si]* 7TH 
port [Ip 28], 696 
railways [I, 22h 605 
ratiH.'ay police [11, 3], 711 
records of rights [IT, 45]p 722 
records, ancient and hiBtodcal [I^ 
67], 701 

recovery of a Statens cKtra-terri- 
torial claims r£ and other 

public demands [111^ 43]p 737 
rcforTBaloriMt 

persoiLs dctaiEied in [Ih 4], 713 
registration, 

birth*, of [III, 30], 734 
deaths, of [ni. 30]^ 734 
deeds, of [III^ 6], 73t 
docnments, ot [HI, 6jp 731 
lehabilltntiou, 

d!]splaced persona, of [III, 27]^ 
T33 

relief of, 

the disabledp [lip 9], 7|5 
displaced pet^rls [llh 2^+ 733 
uiiemployabLe, the [II, 9], 715 
relig^tous and charitable endow¬ 
ments [lllp 2fi], 733 
religious lustilntions rillp 29)^ 733 
rent, collection ot [II, 18], 716 
rent courts [If, 3]p 7ll 
reMarch, 

institution^^ for promotion of [I, 
fiSfb^p 761 

institutions for determination of 
standard in [J, 66], 7)01 
retserve bank of India [I, 38], 697 
residnaij matterSp 
not enumerated in State List; 
or Concurrent List, iticluding 
anv tax ft, 97], "69 
revenue dand) fll, 48], 722 
alienation of [IT, 45]* 722 
revenue courts, procedure in [Hf 
3], 711 
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Ejitri» In Lc|[:ijl»livc LIil «—Contdr 
Toad^ 

rule ot, PH (inisndi 

declared naTiouaL) [1^ 24]p 11)^95 
rule ofp PQ wjitcrii';iy& (lulaild 
HPt declared national) {111^ 
33]. 734 i 

roads ill, I3]j 715 i 

ropeways [n, l3]p 715 i 

ftalarie^ and flUpwances^ etc,, of * 
Comptroller and Anditor-Genera] 
[I, 75]p TOd 
Governors [In 75]p_ 703 
Members of Lnegislatnres, Chair- 
tirnUp SpcatcFp etc, ll^ 73], 
702 j III, 383, 731 
Minfstet^ !I, 75], 703; U\, 40], 
722 

President [I, 75]^ 703 
saltp [Ip 58], 700 
sanitation [II, 0], 711 
savings bank [post office) [In ^]« 
607 

sctentitip nr teclinkal cdamtion 
[of national importance) [I, 64]. 
TCI 

sctentlfl-c and tccltnlcal instlt'atioay 
[Ip 66], 701 
security of India p 

preventive detentiod and [Ip 0], 

sen'ices^ 

AlMndta fl, 70], 703 
State Pnblic LIIh 41], 722 
Cdion Public II, 70], 702 
sHippiti£[ 

set also navigation 
inland waterways [In 24]p 695; 
[Til, 32:]p 734 

EigbtlioDfcsp etc, for safely of [1, 

261 , 

maritime \lt 25], 695 
social instirance [III, 23Jt 733 
social and econotnic planning [111, 
20], 7^2 

!^ial €ecurLt>' [iHi 23], 733 
societies— 

co-opemtive [II. 32], 720 
literary [IT. 32], 720' 
religious [It, 32], 720 
scienti6c [11+ 32], 720 
and others [Il+ 32]+ 720 
unincorporated \l^^ 32], 720 
sports [n, 33]p 720 
stamp duties, 

other than jndicinl statnp ill I. 
44] 157 

stamp duty, rates of 

Bills of ENChaitge^ etc. [I, 01]^ 
70(7 

4 S 


Eutricf in Le^iftlative Lict»»crpid li. 
extber dociimeiits [11, 63], 720 
standards of, 

weights and measures [Ii 50], 
6B9 

quality for goods to be exported 
or trauiiported from one State 
to another [I, 51 ]+ 600 

statesp 

audit of acconnbs^ of [I, 76]^ 703 
statistics and enquiries re matter 
in State Liat or Concurrent List 
;ni, 45], 

statistics, enquiry and survey rd 
matter in Union List [Ip 95] p 7CS8 
stock. 

preservation, protection uud tnt- 
I provement of [II, 15], 7l6 
• stock exebnnge [1+ 48]^ 699 

taxes (other than stomp duties] 
on transactions in [L 90], 707 
Sueccsatutl [I1I+ 5], 73l 
Supreme Court— 

I constitution of [I^ 77], 703 
I conLcmpr of IL 77]+ 793 
fees token in [I. 77], 703 
jurisilietton of [I, 77]^ 703 
organisation of [I, 77], 703 
persons entitled to practice be¬ 
fore. [Ip 77], 703 
powers of [I, 77], 703 
survey, 

reveiiue pnr^Joscs, for [II, 45]+ 
722 

India, of [I, 6&J, 702 
aurteys of India— 

Antliropological [I, 68], 702 
Botanical [I, 68], 702 
Geological iL 68],^ 702 
Skniogital [L sa], 702 
Eiurveys, inqnirie& and statistics m 
matters in Union I^ist [1> 94], 
70S 

tax, corporation [I, 85], 706 
laxea, adi'ertEsements (except in 
oewspapers) [11+ 55], 727 
taxes, arising outside n State, re¬ 
covery Of [I1I+ 43]. 737 
taxes+ capitation [11+ 61], 728 
taxes on. 

advertisements (except in news¬ 
papers) [II, ^], 727 
advcrtiscnients in ncw^'qsapers 
[I, 92], 707 

agricultural income [H, 46], 722 
amRsemetits [U, 62]+ 723 
animala (II, 58], 723 
betting [II, 62]+ 723 
boats [II, 58]* 723 
buildings [11, 49]+ 722 
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Xobic* In Lvaldlptwe Lilt*— . 

[11, eoj^ 72S ' 

of eompaiiins [1, fi6]^ 
JCNS 

capital vaJne crf iif;gei& (except ' 

^i^rtailtural Land ol mOiTi^ 
duals and i3ai?ipyiiil^][ [j^ SG], 
7D6 

capitation [11, 0]]^ 733 
elHictricitj' III, 53J, 734 
CDtei-taiiinicot [II, 62], "SJt 
-eKpluyincm III, 60], 723 
'enlrj' of goods into a lociil onfo 
for 13011 so mptfoiip use or sale 
^berein, [ll, 52]^ 733 
ftilnreif snarketa il, SOJp 7C17 
gambling (II, 6i3]p 72S 
goods— 

earned by road or inland 
watenways [ll^ 5^1 727 1 

entry of into a local ajoo for * 
^^0IlsaTnptio^, use or sate 
tberem„ [IT. 52 ]p 733 
fMile 01- pnrehaae of [II, S4]p j 

temiitial tajCp on* carried by 
railwayp sea or afr [I, SB], 707 
fiflcome, 

jigrituUural [II, 4S], 722 
non-agnculturol [I, 821* 7ll4 
Lands [Up 49]^ 722 
-mineral rights [II, 50], 73^ 
lands and buildtug$ fll, 49j, 722 
Injuries [11, 62}, 728 
miueral Hglits [II, 50], 723 
neA'spapets 

advert E-icinetita iti pnrctiase or 
sate of (I, B2]. 707 
pasaongers carried by road or \ 
in land waterways [11, 56], 727 
professiapii;^ trades, tailiuj;^ and 
employspents [II, 60], 728 1 

Tail way fares and freights [I, 
89], 707 ' 

-sale or purchase of goods (eje- 
cept newspapers} [11, 64], 724 j 
in course of interstate trade or 
commerce [I, ^A], 70S 
terminaE taxes, on goods or 
pwiasengers carried by rnHway, 
sea or aar [I, $B], 707 ! 

transactions in Stock Hxebange 
[I. M], 767 

vehicles [Tl, 57], 723; [Ill, 33], 

735 

taxes^ 

recovery of r^ claims outside 
State Ilir, 43],^ 737 
teehrLEcal training of 
labour [Up 25], 733 


Entii^ m L*giil*tf„ UAU—(:^2jtd. 

tecbiucfli training 
institutions for (L 66 (b)], 79] 
telegraphs [l, 31], 69e 
telephones [I, 3]J, eg^ 
teroiinal taxes [I, 39], 767 
theatres and draniatic perform¬ 
ances [II, 33], 720 
tolls [JI, mj, 723 
trade and commerce, 

<^tni tries with [I, 41]^ 


inter^Jtate fl, 42 ], 697 
in pr^acts of industries coa- 
trolied hy Ualoii and expe- 
dEent in public interest [HI, 
33^, 734 

wjtiiiQ a State III, Z9J, 719 
iradisig corporations [I, 43]. ^ 
trade marks il. 49]^ 099 
trade and commerce 

(in public interest) [Ill, 33^ 734 
trade tepreseatiation tl^ 11], 634 
trade anions fin, 22]^ 732 
tramways, municipal (ll, 13 ], 7]5 
transfer of agricultural land [IL 
18Jp 716 

transfer of property (other than 
ngriculttaraE landl [III, 6], Til 
treasure trove [IL +4]^ 722 
treatlifs, 

with foreign countries^ cutcring 
and impfemcafoHou of [L 14 h 


Crlbc$, 

tuigraiory [ni. 15], 732 
nomadic fin. 15], 732 
trusts fcommerciiLl and industrial) 

[III, 21], 73S 

trusts and trustees [111, 10], 732 
unemployable* the 
relief of [n. &]. 716 
unemployment [III, 23], 733 
□nfon— 

accounts,^ audit o£ [I, 76763 
agencies and institatioa ire 
Institution 

miuistcra^ aMo^vancea^ salartes, 
etc.* of [I. 7£]p 703 
pensions (I* 71], TDa 
promrty of [I, 32], 696 
public aervices II, 76), 702 
Public Service Commission [I. 
70], 792 

revtnne from praperty of [I* 
^ 32], 696^ 1 / 

Halted nations orgsnisatjoa [I, 
12], 694 

nniversitiea [II, 32], 720 
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Fn |riiM hn LutA 

univcrsife^fc 

tl> 63]^ 701 
llanurctb HiEidu [I, 7^1 

Dellli [L 63jp 701 
ednoitLon tLl^ -lljp 715 
vagrancy Llli| 15], 732 
veliick^p 

mechanically propelled (III^ 35] h 
7ii5 

athcr tban meclmnicaiUv proj^l' 
1 h1 UI, 13], 715 

veterinary traiuiDg and practice 
[II. iSj, 71*i 
vice-president 
eLectioii of {I, 72], 70S 
Victoria MeiuoriaL [J, 62]* 701 
village administration, ^ 

local antiiqritie& lor [II^ 5]k 713 
village police [11^ 2], Til 
vi^£ and paseports U. l^lt 
vital sLatlstics [III^ >30] ■ 734 
voeationaL training lor labonr 
[III. Z5], 733 
vocational training p 

iii£titutioiis for [Ip 65 (£t)]p 701 
watp 

industries declared neceasary 
for prosecution of [Ip 7]p 693 
i^i'or and peace [I, 15], 6^ 

TiTitcr (anbject to) [l, 56L 700; 

[11. 17], 716 ! 

water power [11* 17], 710 
Water storage lll| 17], 716 I 

water supply [11, 17]. 716 

waterways (inland dedored 
nntional] I 

rule of road on |[1, 24], 663 
stnpping nod navigation rt mc- 
clwinically propelled vessel Ll| 
24], 695 

weights and measures (subject to} 
[1* &0]p 699; lllk 291 p 720 
establiiditucnt of ataodards of 
[I. 50]t 699 

wild animala and birds, 
protection ol [11* 20], 716 
Wills [in, 5], 731 
wireless {I, 3l]* 696 
workmen's compeneatidn [111, 24], 
733 

wufks^ lands and bnilding^ vested 
in or in possession of states [11^ 
35), 721 

Equal pTotectien * 

wbnt it means, 31-2 
presumption of reasonableness of 
doBsibcatton, 45 

bow presumption may be rebut¬ 

ted, 46 


Equal Pratevtiou :— Coiftd. 
procedural laws, and, 41 
statutory orders, and* 39 
tai^ation, andji 41 
what d^iEcation is reasonable* 
33-35 

if denied by special Courts* 42 
wbeti denied by administrativ'e 
orders* £0 

reasonable basis of classidcation, 
31, ^ 

who can complain ot violation of, 
45 

discretional^ power, nndj 47-9 
judicial acts* and* 51-52 
burden ol proof of violation of* 
45 

classih cation— 

amhariseil by other pToi'i^ions of 
the CoitstitutioUp ^ 
a retrospect oUk 5l 
judicial review, 51 
must be founded on intelligible 
differentEap 33 

need not be scientiEcally perfect ^ 
33 

bow may be made, 41 
ue?£ua between basis ol classifica¬ 
tion and object of statute* 33 
basis of: 
gcographicalp 35 
according to time* 35 
according to nature of persons, 
calling etCr, 37 

according to degree ol ham!, 3S 
according to object of tegista- 
tion^ 36 

apccial iiibaual, and, 42 
ad hac legislnbou, and* 44 
law conferring disEirctionary 
power upon E^secative, 47 
bow policy of statute to be de¬ 
termined, 49 

where Efcandard oE&red is vague. 
49 

and some Central Acte* 52-4 

Equulity of opportunity : 
in public eniploymeul, 
exceptions to the equality, 60 
meaning cl, 61 

'Erroe mpparenl; on the faee^ of the 

meaning of, 405 
[natatlces of* 40S 
I "speaking order", 407 

\ record, meaning of, 407 

"Eitute* : 

Bcqaisition of, 167 
meaning of, 167 
'rights in", I6S 
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^ezajDgtiishtiieiat ES5 

"modificatian of, 185 
e^ei:t of vesting of e^tati^ in the 
_ State, 189 

EvideDcc:, *«lf4iicriiz]m«liiig z 
imninnity from [ArL 20 l5)]^ 121 
"to be ItHtne&iS"p nieaning of, 123^ 
regAftliQ^ docDinents, 1^ 
ftfiiuding e^hibilion of bodyp 12^ 
regarding giving Uiumb-itupres^ 
doti et£., E24 
£x«ut9ve : 

and JudscPfliyT separation of, 202 
action, how e^pressedp 213^ 312 
Ejivcutive power z 
of the Union^ 202 
of a State, 308 
Exiiiting lawft : 
continuance of, 648 
Inconsistency mih fnfidairttntal 

rightBp 20 
E^iwndittim ; 

of, hv the Union and State, 
512 

Exploitation t 

right of BgaSiiBit, l&t 
triflic in human beingSp 151 
forced labour^ ISl 
employinent of chlHrcn, 151 
Ex poftt fftclo law : 

prohitHtfon of fArt. 20(1),], 117 
implications of, 117-3 
applies only against— 

^convictions tl3 
greater penaltyp 118 
when applicable to— 
matters of proccdorcfc llS 
law of evideneo, 118 
Extcmmenl i 

whether grounds to be cominu- 
nieated, 94 

whether power may be delegated 
to the Bseeutirc acting oh its 
nobjcctivc satiafacticni 77 
what particulars to be communi¬ 
cated^ 95 

Exteat dF legiiiliitton z 
Union, 452 
State, 452 


F 

Fiaaacixl Exnerseacyp. 332 
Findi-nf^r af fact s 

oE critnittctl ccurt, 290 
of tribunals, 29B 
of civil court. 236 


Fowgo Stutfl : 

definition of [Art. 307 (5|l]i 643 
and dti^euship of India, 9 
Freedom of H»cmblyp 9l 
Fraeldafii oF ai«ociation<, 91 
rcatriccions upour, 024 
Freedoni of moveinent, &4 
restiicEion^ upon^ 94 
exterrtmont— 

whether grotnids to be conituti- 
nicated to estemee, 04 
wbat particulars ahonld be 
caininnnicAted+ 05 
whether can be left to the un¬ 
fettered discretion of the 

Eacecntive, 95 

whether Advisory Board neces¬ 
sary, 96 

' throagliout the terntorv of 

India', 94 

Freedom of PreH;, 83 
Freedom flf proFuisionp 104 
restrictions upiUp iCt^lll 
whether mcludcfi prahibitioiip til 
pentiits and llcenoe^H 112 
m^uiring technical dtLal£Gca6ons> 
113 

FmdoFU ef property, 93 
Tegtn'cticns upon, 99^100 
instance^ of reasonable restric¬ 
tions, upon, 100 

instances of unreoiumable restrict 
tious upon, lOl 

reslricHons upon proprietary 
righCfi of Hindu religlotia eti- 
dowment.^p 102 
Freedom of religJoo, l££ 
of conscienepp 152 
to pn^fess and practise^ 153 
to manage religions aifalrSp 1^ 
what is religion, 153 
and social tefomip 154 
religions denaminatioup rights of, 
155 

immanity from taxation for pur¬ 
poses of religion, 157 
Freedom of reNideace^ 97 
Freedom of Apcedr and expreaikiP t 
meaning ofp 83 
groundii of rc-'itriction of, 83 
security of State, 84 
friendly relations with foreign 
State, 34 
public ordeTp 84 
decency or momlityp S5 
con tempt of court, Et5 
defamation, 85 
incitement to an offence, 35 
unreasonable restriction upen p 
83-9 
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FTwdoin *peeeh 

restrict ious ill tbc intertstst of 
pytrik order, ^ 
ri£;ltt to pkketj if any, $7 
^3cdit30ti\ Law far qn offence« 86 
Fre^oiu af 78 

re^j Lrictiani; u pan, 

"Frie-ndly rvla^on* witL Forviga 
StatQf”^ : 

reatrlctions upon freedom o-f 
ptezi-i^Euin^^ in Uie intcr^^ti^ ofp 84 
FiLDd^mEhtal R^gbU : 

iHoutraviiaition nf, by ej^istiyg 
hws, 2^y^\ 

CQntrnvcyttou q[, by posi^onsti- 
tution lawSj 22 

guaranteed only against State 
flcticHj 19^ 43" 

of military ftcrsonnel [Art. 33], 
JO=i 


I 


1 


of Govcrmneiit servants^ j4Sr *51 
Fundamental Rig:Lt» Eti^rantecd by 
Art. is- : 

nature uf the rights ^aranteed 

LimitetiDD^ of^ tl , 

restriction upon, to be valid, funst 
be related to one of the limita¬ 
tion clau&es^ 72 

who can impose resirictions npen, 
72 

wbat const] tutCfi rcatiricdon, 74 
what ffi a reasonable restriction, 

74 


whether reslrlcticin includes pro- 
Lihitl9n, 79 

whether can be waived, 2S 


G 

Covemment VErvpnti : 
conditions of seri'icc of, how re¬ 
gulated, 

fandamental rights of^ 54& 
office held hyp dnrittj^^ pleasure of 
Governmentp 5S0 
compen^LfltJOU payable for pretna- 
marure termination of conirac^ 
tnal sejn'ice^ ^ 
whether deportmentn] proceed- 
inga Cad be held after exonera¬ 
tion at previous proceeding, 552 
no dismissal by authority subordi¬ 
nate to appointin^^ aufhorityp 
^54 
Gnodft i 
defined, 641 
GovemcT : 

Ordinance-mafestig power ofp 340 


Grounda For preventiw detenu'on * 
distinguished from faet> 133 
what la a Vague' groundp 13® 
eliect of supplying vague grounds k 
142 

instances of vague grounds, 1:39 
when one of seTcral grounds 
irrelevant or vague, I4l 
discretion, not to diflclotie facts, 
J42 


H 


Habeas Carpus : 
nature ofp 372 
when docs not LCp 372 
Conrt to have regard to circnin^ 
stances existing at the time of 
retunip 373 

refusial to give eUect to^. 376 
appeal from order of, 376 
caiys where i^ned, 
dEtentioa by private person^ 374 
who may apply fofp 37S 
return to rule" nsjf, 376 
scope of Order of» 3T6 
costs in proceed tng for, 376 
Hifh Court* : 

appeals from [rr/ 'Supreme 
Court'] 

appointment of Cliief Justice 
[Art. 216], 344 

appoinlment of acting Chief 
JUi&Lice jArt. 223}p 347 
appointment of nthcr Jndges [Art. 
2l7J|j 344 

appointineut of additional aed 
acting Judges [Art. 224], 347 
Appointment by — 
of District Judges [Art. 233Jt 
446 

Other niembers of judicial ser¬ 
vice of [Art. 234]p 447 
own officera [An. 229] p 444 
application of proviaions relating 
to Snpreme Court to [Art. 21$]. 
345 

bills derogatory to pow'er of, ncft 
to be assemed to by Governor 
hue to be reserved for cansidera^ 
tion of President [An. 290, 
Prov.]* 333 

common High Court for Stutca 
[Art. 231], 44£ 

constitution of [Art. 216] ^ 344 
Courta of rtcard [Art. 215], 343 
dednitiofi of [Art. 366 [141], 641 
eseteusiou of jurisdictiou of [Art, 
230], 445 *■ 
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Court* I— 

tcffislativc power rcJatiiig to ; 

[Sch, VH, Lift 1-7B]. 7U5 
coQlrol of, Over subordimtM; 

souxts [Art. 2^], 447 
Jndges o£ — 

acting and pleading bv> alter 
bolding oEctp prohibited 
[Art, 220], 346 

ati6.ri]iat{on or oath by [Art. 
Z1&], 345 

fqnn of [Scb. TI}, 
allowanoe oi [Art. 221 (2)}, 346 
no variatiDD of, to the disad- 
i^aiUtage of the jad|i!e alter 
appointment [Art. 221 ^2)^ 
Prot'O, 346 

appointment o£ [Art. 2n U)], 

544 

oitiEenabip of India p essentia] 
qualification for appointicent as 
[Art. 217 (2)]. 346 
condJtioti of olEce of [Art. 217 

(2)]. 345 I 

discnssion condnct qf, 
restrieted— 

lh Parhauient [Art. t21j, 235 
in State Lcgislatorc [Ait. 211], 
340 

leave of [Art. 22] {2)}, 340 

no variation qa to condilitm* of, 
to the diaadvantnge of the 
judge alter appatntinent 
[Art. 221 (2) Prov.]p 346 
pension ol [.\rt. 221 f2)], 346 
charged on^ Consolidated Fund 
of India [Art, 112 (3> (d) 

mi, 231 

□n vanntion of to the disadvan^ 
ta^e of the judge after ap¬ 
pointment [Art. 221 (2)p 

ProT.lp 346 

retirement of [Art. 217 (15 It 344 
removal of [Art. 217, Proviso 
344 

epHtempt of, power to pnnSah 
[Art, 215], 343 

directiptiB, power of, to issue re 
enforcemrnt: of Fundamental 
Right^i and for any other pur¬ 
pose [Art. 226], 543 
c^epensea {administrative) of. 
charged on Consolidated Fund 
of Stale [Art. 22fl (3)], 444 
jttrUdiction of coating High 
Ccrarts [Art. 225], 347 
qualifications for appointment aa 
Tudgea of, (Art. 217 12)], 545 


High Court :— CorJ^d. 
salaries of. [Art. 221], 345 
oBcers and aervants of [Art. 229], 
444 

pdwTcr to isiue writ* oi Ita^eai 
CitrpjiS^ mandnmu-r, etc. [Art, 
226]p 346 

superintendenoe over ah Courts 
and tiibntlals, by [Art. 227], 
433 

snperinteTidence whether include* 
power of tevisionp 433 
transfer of Jadge fiom one High 
Court to another [.Art. 222]j, 346 
transfer of constitnttonal casesp to 
[ilrt. 22S]^ 441 

failure df ednatitutional macbm- 
cry in State*— 

power Qfi not to he assumed by 
President, dnring Art. 556 Hi 
Prov.], 62S 

operation of provisions of the 
Constitution re^ nqt to he 
snspended bv President dur¬ 
ing [Art. 356(1) Prov.], 629 
Cnion Territdries^ jnris^'etion 
o^-erj [Art. 241], 456 
Hindu ReUgioiis Imtltotlon* : 
power of State over [Art. 26], 155 


r 

Immunity of i 

President or Governor, 633 
ahall not bar suit against Gov* 
cmmEutp 634 
Import : 

I defined, 642 
Ene^femaDt to an ofTence, 35 
^IndU', 6 

’India u defined in the Covt, of 
[ndia Act’, 6 
^Indian Stale*', 
agreeroents with, 636 
pri^-ilege* of Rater* of, 655 
personal righta of Rulers nf, 635 
dispates arising of agrrement* 
with, 637 
’Inlermediary^p 166 
^ntervjEta of the gcaeira] public^ t 
meaning of^ Si 
; iDter-Stote Couacil, 4^ 

; Intein-Slmte river or liver-valley* : 
i adjudicarion of dispnies relfllmg 
* to, m 
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Junmu & Kb*hiiLir : 

oid^iEcAlioEi ol Artfi. Coufititu^ I 
tioii^ in th^ir appliilatmn to | 
[Art. 31703, ^ ' 

Jiidg^es : 

ap^iuttiient of [Art. 124 (2|J, ^ 

ad hac Judj^e* [Art. 127}, 239 
conduct ofh cainaat he dtsen&SCiL 
in Parliociicnt [Art. 121]* 23s « 
removal of [Art. 124(4)3, 233 
of fArt. 125 (S)]. 
temtre of [Art. 124 [2)^ FroiriBo]p 
237 

qpftUficatian* for oppointineiit 
as [Art. 124 {3)], 23S 
'Jiidament, deenu or fLoni ordcr% 

: 

Jud^wl lut* t 

if inay ?lolatc CqnHl protecticilp 

51 

*JudicLa.l CommlftmlDncr'.. 450 


L 

La w I 

defined;, 2Qg 640 
for purpoEics of Art. 13, 20 

^p p. Art. IS^ 72 

Ti ti tt Art.. 2lp 126 

t, ir tp Art. 31, 167 

rp 11 ,i Art^ 372> 643 

equality, before [Art, H], 31 
equal protection of [Art^ 14], 31 
'Lfcw In Force'* 21^ 29 
Le^Ualivo Llatd i _ 

'HntrieSi in the I^jgfL&lative 
Jjbta'j 

f^nitrie^ in, bow to be applied p 

Lc^ftlatiTfl Power : 

[see in iNr L^^sfative 

incidents ofp 469 
essentials of, 455-5 
LegriftLaturo : 

territorial limits, 452 
presumption that it ts acting^ 
within competencep 471 « 

mnnot delcfi^tc itn cfisential fiane^ 
lions, 455 
competence of,— 
for retrospective illation, 453 
to override a judicial decision, 
451 


Le^utalujne ' — COnfd., 

' to override contracts, 455 

diatrihntiop of legislative powers, 
4St 

essential funettone of, 455^ 
ftmetiema wltLE!li may he delegated 
by^ 459 

power to lay down tegislatiire 
poUcy^^ 450 

power to modify an Act, 455 
pj^ p, extend dnreition afj 460 
„ impose a tax, 461 
,, adapt, 

,, „ make exemptions, 456 

,p make aTicillary provi~ 
s Lonsj 406 

pp pp validate liffra vit£S snb^ 
ordinate Icgislqtinn^ 
469 

„ p, preBcribe an offencep 456 
Liberty ; 

persouai liberty^— 
meaning ofp 126 
not to aCfectcd except accord¬ 
ing to procedDre established 
by law [Art. 2l]p 126 

safegnards for, 127-130 
no jodicial review of teasonable- 
nes& of ii*law depHvIng a per¬ 
son ofp 126 

bat courts can interfere when 
deprivation of liberty js othtr- 
w'i$e tluin in accordance with 
procedure e^tablii^bcd bv Inw^ 
127 

LiceoMnE power, 112 


M 

Mjj'HitfcHftUB ; 

against whom docst not lie, 393-4 
nature of, 377 
discretioiiary remedyp 3S9 
CnndilifjfTis precedent to fAf Ejjwe 
0 /- 

apnlicnnt mmt ba^^ a legal 
nght, 376 

tbc riglit mast be of a pubbe 
nature, 378 

the p«Lrty against whom writ is 
sought mast have a legal dutyp 
the performani;^ of which is 
sought by the applicant p 376 
applkation must be made in 
good Faith, 379 

application must ordinorily be 
preceded by demand fw per- 
fonnaiict, 379 
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MAJidaniuj, t 

demand when nOl required^ ^79- 
3S0 

Application mEtst be made by 
aH'^ie^'ed partii", 379 
Ur^en wnHy tot refused — 

\7here writ is prciiinture, 

wouEd be tnfractn- 
ona,. 380 

pt HI iHi ^QDght to enforec 

eontmeinAl eighty 
3&I 

y^ HI songbi to decide 

complicated qiie£-> 
tions of fflcti 381 
PH Pi i:^ sought Id remedy 

mere irTegutcLrity, 
381 

-, petitioner guilty of snp- 
prei^ion or mia* 
stnteujent of facta^ 
331 

p^ „ Iflchcs, 3Sl 

PI there le an alteni.stivc 

remedyp equally con- 
vvoient, 331 
biga isked /rom— ^ 
prohibi^oriH 377 
ctriit^rufi^ 377 

TPorrciixlop J78 
Jtotc far burr 1 4 ty — 
aUcrUative tcUiedyH 381 
statutoiy remedy, 381 
ri^lit Dl appeal, 384-S 
form of order, 3^-3 
SfiJCj of — 

relating to office, 339 
rcbtiiig to duties of public ofh^ 
cials, 387 

relating to statotory dutieSp 368 
relating to public auction, 397 
relating to inferior Courts and 
tribnualSp 388 

relating to fnudainental nglit^p 
385 

ngaLnst local and statutory 
bodies, 397 

to prevent public oUcials frotii 
enforcing nuconstitutioiial hiwy 
387 

against the Govemmtntn 388 
against demestfe tribunals, 338 
against Univeraities and cduca- 
tional anth&dties, 394 
against mmiECipalities, 397 
to enforce mandatory proiTstons 
of tbr CoEtstitutioUi 388 
to restore, admit or elect to an 
offiocp 389 

against wboni will not licp 388 


I ndandamui 

it'Jte Can apply /(Jr— 
the person whose lei^ol rigbt 
has been intringedj 391 
, tile company aiiose rights hai t 
been iniringedH 391 
on individnal share-holder cun 
apply only if bi$ indiiidual 
rights are affected, 39l 
an association cannot complain 
where only personal rights of 
individual members are affect¬ 
ed. 391 

anyl^y who h likely to he 
affected b>^ the order of a 
pnidic officer^ 3Sl 
a rnte^payer whrre mnnicipaE 
lands are misapplledH 39 1 
ati uiiincarporated society, 391-2 
parties in proceeding for. 392 
applicatioti and affidavit p 382-3 
costs in pixHzeeding for, 393-4 
whether joint petitinn lies, 388 
effect of refusal to comply with, 
394 

form of order, 392^ 

Merger : 

of order of inferior' anihocity in 
that of □ superior authority, 389 
Migraidan t 
meaning nfp 8 
to Palclstan,^ 7 

MluEtip teateft : 

ci^tmction or inodidcatlon of 
rights under, 187 
MjDiften : 

apppintnient of, 31 1 
critfcism cfp 87 
^lorelity or decency, 85 
MlEnoTitie* : 

cultnrat rfghcs of^ 158 

right of, to establish educatioDal 

iruiLitutiDUSjp 180 
and medinnt of mstruction p l8l 
iTwaning of, 163 

N 

'Nntloual iMlerest' : 
power of Farliaiuent to legislate 
with respect to a matter in, 476 
Natural juatico : 
prineiples ol, 4^ 
remedies fnr violation of, 499 
right to notice^ 409 
' „ reasonahlo opportonity ol 

being hcardp 409 
II impartial tribunal 409 
and bias or persomiT interest, 4ll 
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Nhtunl Jufticc : —CopiJJ. 
a perfioii iriPSt not be □ ju-dgc in 
tiLs eaose, 410 

O 

Oolii : 

Conse^<|acPcef;i of faildte to 
^4 

OfiliPie o f profit, 
ineAiikPK oE„ ^ 

^Office", 

tneaning of, 3^ 

Ordinntici^-mftkmg power of Cov- 
emor^ 3A\ 

effect of Orditmpeep ^4Z 
OMciftI langTjpge, eas 
Oriler^ 640 
Otber Authovitieft 

II-hat the eicpresston tcfer.4 to. 19 

P 

FiirliaififeiLt i 

power to legislate for State iu 
natkonal interest. 476 
power to legislate for States witli 
their consent, 477 
teaiduaTT power of, 475 
power to legislate for giving effect 
to inLeriiational agreements, 473 
power to legislate iluring Emer- . 
gency, 477 
Perznitp S 
PeraenikJ liS>crty : 
prelection ofp 126 
aafeguards against arbitrarv airesl, 
12^ 

Pielccting : 

if there IS anv fnndainvutal right 
ofp S7^ 

*Pitb lubitnoc^^; 

doctrine of. 691 
Prc-Conktituliioii Or5l«^ 1 
eoDStitationality efp 21 

kij)4itiitie]i law# i 
validity of, 22 

Pr^pnnipLJon in favour of cenatitu- 
tloiMdity^ 24 
Projs, frtddom of, 83 
FrcVAeitivE detentioTi 
natnre ofp 132 
and panitive detentjan, 132 
Canrt's jttrjsdietion in c^uaes of, 

133 

when is HU order mala fide, 134 
snceetPsive orders of, I3S^ 

.\dVisory Boardfunction, 137 
w'hat is to be eotnttiunicated to 
detenu, 133 


PeevenkiTe detention s ^^Ontdr 
what are vagtsc groTiuds foFp 139-^40 
when some of several gronadki 
" i-TTelevaat* or 'vagne^ 141^2 
efiect of supplying t^agtie grotmds, 
142 

retation between Arts. 21^, 129 
remedy^ when not in conformity 
with law, 127H9'r 

right of repreaenUttinn of detenu, 
131 

discretion of authority not to dis^ 

I dose Iact9> 142 

'grounds' distingnished from 
-facts', 138 

PreventiTe- Delenlioii Act ; 
as amended, 143-33 

Privilege* ; 

of Parliainenl, 226 

Freviciiis saaciion nf Prewdienl : 

absence of, how cured, 489 
^Probationer' l 371 
meaning of, 371 
dii^urge ol, o72 

■pTocttluM; wlabliihed fay l^w',, 126 
Froclauiatiea of Fenergewey ; 
meauing of, 641 
effects of,. 628 
legislative power mider, 631 
Pmfii*4iow^ tajc oa, 306 
FroKihilina^ writ of £ 
nature of, 39S 

general principles ft Lilting to, 398 
cases in which issued, 390 
Limits to the writ of, 39® 
compared with certiDruff, 399^03 
nllerrmtiTe remedy, when ground 
for refesing, 3^ 
whether joint petition lies for, 400 
acope of order for, 400 

Property i , 

'acquisition' or requisitioning oir 
170 

compensation for acquisition of* 
175 

deprivation of+ 167 
meaning ol, 168 

exeniptiori of Union and State 
propertv from mutual taxation, 
513, 52i 

of the Union, 513-4 
menniug of^ 99, 16®^ 

^taking oi-er manjgeiii?iit oF, 
186 

' Ftiblie order', 84-5 
Fitfalie purpeie ? 
meaning of, 172 
how far jnaticiable, 174 
Instanees of public purpose. 173 
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PubliE Scr?iEtr Cemmiiikiii : 
CODStitUtsOB ofp 6D3 
ftmctiou 60^ 

caiiisti]t4itiQn qI, when necessary, 
W$ 

ccnsnltaltciiip hvLcb not aecEs^rvp 
fi01> 

effect of omiseiion to ccmstilt, 6Q$t, 
report ofp filO 

power to cotifer aiiditidiial fimc- 
Ieods dDh si I 


Q 

QiuH^jud-iieia] act : 

essential elements of, 41t-4E5 
diAtin^aished Etdib administrative 
act, 41^^ 

whctficr can be infcjxed from 
nature of the funotton, 415 
appellate function la, 416 
authorities — 

held to be qaa&i-judieial^ 4l7-€ 
held not to be qna-si^judicial, 419 
disciplinary proceedings, 419 
licensing^ 421 
Quaji-judkwL duty z 
following from statntep 412 

pp canteat between 
two parties, 415 
,, nature of the fnne- 
cion, 4tS-6 

Qu»tiuns : 

of law, 2SS 
Qua warranle : 

nature afp 430 
eonditinns for issue of, 430 
when may be lefnsedp 431 
who may'apply for, 4^ 
necessary parties, 432 
procedure, 432-3 
form of order* 433 


R 

^ReaM>nable opportunity to iIidw 
emude^ : 

against order of dismissal^ re¬ 
moval or rednetion in taokp 530 
what it implies, 5$I 
when need not be given, 5fil-6 
'RE-Monable rnflTickion* : 
meaning of, 74 
test in obieetivE, 72 
!;abstanth:c and procednral stnnd^ 
poiutSp 33^92 

whether iuclndes prohibitiou^ 70 


'RcAdcnable te^rietioe' ; —ConM. 
subjective sati^^^ction, and* 70-& 
rct™;^ctivity, andp 79 
Directive PrindpleSp and, 76 
taxing lawSp audn ^0-A\ 

Reduetion in t^nU • 
meaning ofp 573 

revcTsion from officiating appoint- 
mentp 575 

reversion trotu temporary appoint- 
mentj 576 

suspen^^ion doe$i not constitute,. 
577 

Refund : 

of unconstilutional tax, 3^-4 
REguIntion* : 

■ for Union Territories, 449 
I meaning of, 840 
Religion 'r 

I see 'Freedom of religion'] 
immunity' from taxation for pur¬ 
poses oFp [Art^ 27], 157 
in cdncatioual institutionSj 153 
no taKatioD for promotion of [Art. 
27], 157 

no reUgLOUa Lustmctiou in State 
institutions^ 158 

opening Hindu religious institti- 
tions to all classes^ 154 
freedom to maiiage religions 
af^irs [.Vr+r 26], 155 
freedom as to attendance at reli¬ 
gious instruction [Art, 28], 15S 
Rebgiipua daBemisiBtion : 
meaning of, 155 
right to manage oWB A^alrs, 155 
right to owTE and administer pro¬ 
perty, 156^7 
Repeal ; 

may be express nr implied^ 650 
,, TctroapcCth-e» 650 

Rvpres^Uiticti, right of : 

against order of preventive deten- 
tioTi, 137 
Rcpugniuiey - 
meaning nf^ 481 

Union law to prevail in case of* 
479-30 

sevcrability, doctrine of, -ISS 
overriditig power of Parliament 
over State legislatiou, 487-9 
effect of, 485 

\'aJidation by Ptesidcut^s assent, 
487 

RcqtniiUofuui; of property ; 

nndcr amended Art, 31 (2)-(2A), 
l7tl-2 

I me-aning 170 

Legislative power for, 174 
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RcfriduKT^ poww oF 473 j 

Re'Atrictlonb otf f^uDd-Km^t^ Rjglits I 
'Rcafionablt restfi^jtiotts'l ^ 
s cope o f^ 71 
wha mipo5C» 72 
wlMSt eonstitmcB a restfittion^ 74 1 
R^iraipwtLvc efftet : I 

order of dismissal or discbargc s 
E^tmoi Ik given, S65 
R«tro*P^tive Ic^wlAtion i 

coTnpcECdce ol Leg^iilflture to 
make, 4S3-4 

proliibitioi^ as to criminal Saw^, 117 
■pcnilty'n meaning of, HG 

Rjgbt t 

to oqaaLityp dl 
pp freedanJp 6^-®9 

nature of rights guaranteed by 
Art. I9p 7r 

to appeal os a conditloTi of | 
reasonableness, 79 
to picket, $7^ 
to enter into oon.tract, 107 
Rules of service t 

are sabjeet to Constitution, 54S 
who can make, 545 
whether can be changed retroa- | 
pcctively, 546 

interpretation of^ by the execn- 

tivCp 547 

restricting fundamental ngbis^ 
54 B 

remediea for vioLstioti ofp 593-5G7 
Safeguarding of NatioiMLl Security 
Rules, S9& 


S 


SalcA tax 

[see *Ta^ m jciif Or purchase^] 
Sebeduled and Tribal ArcH, 451 
SeKaduled Cafte» t 
resenntion of scats for, 616 
meaning of. 621 
S<^hedttW Tnb««p 622 
S^ctixily of iha Stat«^ 64 
Seditiqn, 86 
Scrvteo + 

during pleasure of government, 
536 

whether eoiitro]1ed by fatidamcu- 
tal fights, 55t 

no dismissal by aiitbonty sub¬ 
ordinate to ap|K>inting autho¬ 
rity, 554 
*civil post , 556 

□f members of Defence Forces p 
566 


Service ; 

of civilians in Defence F^tablish-^ 
inentSp 560 

undet the Union or State, 566 
^dismissal and removal', 564 
'appointing anthofity'p 479 
'rednetion in rank\ 493 
discharge in terms contract, 567 
,p of temporary ofScer, 570 
pp of probationer, 572 
COmpnlElOTy retirement, 565 
conditLOUS of service— 

must not be repugnant to "Con- 
stftution^ 545 

whether can toe changed retro- 
gperfivelyp 346 

may be regulated by RnleSp 545 
meaning of. 547 
and ftindatnentnl rights, 548 
inquiry into the charges— 
power may be delegated, 557 
eElect of non-compliancc with Art. 
311, 589 

remedies for violation of, Art. 3l 1 — 
declaration^ 589-90 
recovery of arrears of pay, 590 
damages for, 391 
writ of fuiij-iddppjins, (‘cHiowi^ 
592 

pretnalure termination of contrac- 
taai service 532-3 
'reasonable opportunity of show¬ 
ing cau3e^ 5S0 
existing law relating to, 660 
consultation of P.S.C. on dlBCi- 
pHnary* matters relating t0+ 320 
Service Rule* z 

remedies for breach of. 593-7 
If can be changed with retroiipec- 
tive efEect, 546 

'SeHlDU* i 

commencement of, 320 
Severmbifity t 
doctrine ofp 22 

if appheabte to an unreasonable 

I restriction, 23 

as applied to legislation, 23 
w'hich is partly iilfra vires, 23 
Speakers 

, jurisdietton to take steps for Con-r 
tempt of Farlaament. 329 
Special Courti : 

bow far offend against Art. 14, 

SpeeiaJ leave ; 

principles j^i^ovtmlnp— 
in civil enses, 25^ 

,, criminal cases, 3^ 

appeals from decisions of 

tribunal!;, 292-4 








764 


SHORTER COS3T1TUTION‘ OF IXIHA 


SpetLi^ Imve CflJlit/. 

delav in fiJing applic^tiDu 
2S3-4 

stnpc of appeal onder, 284 
d^di^^ of factt not interfcn^d 
v^itli, 288p 2STf WO 
appitcabllitv of O. 45, r. 8, C.F.C.* 
to appeal in ciiriL 2$T 

pracdce and proccdnre, rt^lnting 
to, 287 

Special Pi^vifioB : 

for women and chiEdren, 59 
for bacEtward: olansi^, 59 
Speech -etLil Ejcpmvion : 
freedom of, ^ 
gTopndft of restriction of, 83 
State z 

as detined for the purposes o^ 
Part ltl„ 19 

carT>4ng an of trade by^ if legis¬ 
lation required for^ 114 
it^'hietljer Cao create monopoly— 
in fovOnr of itself, 114^5 

tt FT p^jrtknlar indivi¬ 

duals, 1E5 

ennmeratedj 2 

difitingni^^i^ from Union Terri¬ 
tories, 2 

admiEslon or cstablishniGnt of 
new, 2 

altrratioEi of bottndjuies of, 3 
discriminatioii in favour of, 52 
uniting two or more States^ 3 
Security of, 84 
State LoAi:iilatui^ * 

Courts, not to enqnire tnlo pro¬ 
ceedings of [Arts. 122. 212], 235. 
340 

m>t delegate of Parliament, 453 
W’hctlicr Parliament can %'abdatG 
ulim irfrifv legislation by, 474 
extent of legislative power of, 452 
Snb-deiegated Icgiftlatioo i 
when permisstLk, 463 
SuhordJnate ludiciary ; 

CantTol of, 447 
who belong to, 448 
SuhordiDale legislation t 
difitf tigu Eghcd from conditional 
IcEislation, 464 
publication essentifd fnr^ 487 
conditious far the validity of, 487 
power to validate hHth vfrCy, 469 
'Suhslaotial qnevtion^ : 
of law, 279-1 

os to interpretation of Const ilu- 
tion. 244, 443 
Suit : 

by or a[piD!it the State, 534 


Suit s — COnld^ 

against the State, when lie^^ 
for contratt, 5^ 
for torta, 33^7 

SuperiiiletidenGe^ High CoutI'a pow^ 

er of : 

Includes administrative a^ well as 
judicial snpcrinleiidenet:, 433 
inclndea power to transfer caseBi. 
449-1 

discretionary natnre of, 435 
may be exercised jna molK^ 436 
how far allemativt remedy would 
be ground for rehisaS, 436 
eanttnued existence of court or 
tribunal not a necessary condi¬ 
tion^ 436-7 

conditions for ttie exercise of, 437 
in civil proceedings, 438 
in criniiofil proceedings, 438 
In proeeediuga before tribnnals, 
4^ 

does not extend to luilitaxy tri¬ 
bunals, 449 

caiLuot ht barred by tegislntion, 
441 

appeal from order of, 441 
Supreme Court : 
original jurisdiction of, 241-2 
exceptions to, 242 
appeUatB junsdiction i 

m coustitutiGinal cases, 242-3 
in civil cases, 252 
in criminal cases, 275 
over revisional orders, 249 
over consullrattve ftmction, 249 
by special leave, 282 
appiah In ch'U 24? 

conditions of civil appeal, 247 
'civil proceeding'+ 2K 
'other proccedJng^ 243 
decree of affirmance^ 233, 206 
lvalue of subieeE-matLcr, 254-6 
'involves*, 238 
Question of lati% 268 
siibAtantial qncstion, 244, 279 
certificate as to fitness, 259 
certificate not conclusive as to 
appeal, 262 

certificate, form of^ 280 
■judgment', 250 

‘jndgmenU decree or final or- 
der^ 249 
'dectee', 250 
■final order', 246-50 
■court', 267 
'property^ 259 
'variation', 263 
scope of appeal, 272 
single indge decision, 267 
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Sujir«±d« Coiut : — Coflfd. 

wlicther lies in fifnrta paupefh^ 
2e3 

llmitatioD for appKcrttton for 
oettiiicate, 2^ 

jud^iitent or decree of afErni- 
ance, 262-6 

fact, qnc^tEQHFi 26^ 
principles according to ^bich 
civil appelhitc juri^dicHon 
eserciaed, 272-3 

appeals fn crfiidrraj cajcj [Art, 
134]* 274 

principles according to wbicb 
crjTniiial appellate jbrigdiE:- 
tion wontd Iw exercised, 2SD-1 
'jiudgnieiit% 275 
'final order', 275 
'criminn! pasceedjtiga'^^ 275 
conditions for ccttificstc, 276 ' 

procedure relating to certificate, 
279 

certificate not couclnstvcp 290 
forEd of order on application for 
Certificate* 260 

scope of appeal filed da certifi¬ 
cate, 2S0 

refusal of npplication for certi* 
ficatci 291 I 

questions of ’ 

appeals 5^ special leave [Art. 136]* 
282 

delav in filing application for* 
2^ 

intctference witl] findings of 
fact, 286p 290p 296 
interference with iaterlocntory 
order, 28f7 

appeal agaisv^t acquittal, 201-2 
nature of the power, ^ 

**cauit of matter", 23S 
“court or tribnnar, 297 
court-martial excepted from, 282 
scope of appeal bv Special leave, 
2S4 

limitation for petition for special 
leave, 283 

principles according to n'hicli 
Special leave Would be grant¬ 
ed, 2S3 

in civil cascsp 2S5 
p* criminGl cases, 21^96 
frain decisions df tribnilals, 
292-6 

all anthoritics to act in ajd of 
Supreme Court [Art. W], 301 
bon on practice by, retired judge . 

of [Art. 124 \7\J, 238 ! 

constitution of fArt. 124], 537 


Supreme Court : 

tnforcemcnE of decrees and orders 
of [Art. 142], 299-300 
SilfpcU^lun : 

pending ne|>artitiEJi[al inquiry, 577 
ri arrest orcriininal proceed- 
iugp 577 

as a substantive pcnnlty, 578 

position of Govenitnent servant 
niidcr suRpenslon pending in- 
quicy^ 578 

effect of terminjition of proceed' 
ings u|Kin order of ^ilU:Tpensio^p 
£70 

cannot he ordered retrcispectivelVp 
578 

deduction of during sus¬ 

pension , £79 


T 

Tut : 

meaning of, 495 
distingnished from— 
fee, 

Cm water, electricity, 524 
on Iirofes^^ions etc., 506 
existing taxes, saving of* 508 

T&xntiab I 

exemption of Uuioil and State 
property from mutual taxation, 
513, 525 

no taxation witlmnt autliortty of 
law, 493 

if can be impo^fcd by snbe^rdinate 
legislation, 496 
temedy for taxation — 
witbout antborby^ of Iqw, 497 
against coiistitntional probibl- 
I fjons, 497 

constituticinal limitatfonR on power 
of, 497 

refund of tax declared wilra itfrff, 
498 

Tax on sale or purchaae : 

restrictions upon power of State 
to impose, 517 
'^tside tbe Slate*, £18 
'in tilt course of export or im- 
port% 520 
meaning of, 520 

movement of goods, meaning of, 
522 

HituFi of sale, 519 
on sale or purchase— 
i which oocasions an export or 
, import. £2CH 

! by transfer of docttirtent of title, 
522 
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TmlX an ule -or purcliuci ^Undfr tbc 'QovieiffiJii.eiil' : 

oE of {Special impomncc meaning of, 326-7 

to intcr^Stutc trade ot ctMU--- effeci of 26 

meroei^ 523-4 Union : 


TAmtnry of [ndia : 

DomiciEc ill ilie territory at the 
comm^nceniclit df die Ccnstitu^ I 

tioDp 6 

meaning of^ Z 
Tort* I 

liability of State for tori* of its 
servuJitSp 535-7 
•T™!*; SD7, S3a 

YrmAv^ eonunercep Lalereouru : ' 

freedom of* 55& 
restrtetiona on, 539, 542 
asseot of Fresidcot required for 
legidation^ 541 
and fundamental right, 537 
■intercourse'* 53$ 
flo disoriminntiQn between import¬ 
ed and local goods, MO 
Tir^uLK by tKe State, 114 

if legislation nbqaired £or^ 114 
-Tr*do\ 507, 530. 

Transfer : 

of eoaetitut tonal caaes from sub- 
otdimiie Courts to High Court, 
442 

ecmditioiis necessary Eor, . 442 
disposal of case on transfer, 444 
substantial question aa to iuter- 
pretadon of Constitution, 443 
Tribunals : 

how far ofend ugBiust AtL 14, 
43 

jndicijil coiiLrol over« 292^ 401 
when aiirts without jnri^iction or 
in violntioii of principles of 
natural justice, 40M, 40&-11 


U 

Ultra rirea : 

ellects of a law, beiDg, 473 
whetlier can be violnt^ by com* 
petent Legisluture^ 474 
UnepiutitutiotiaLxly % 

when wilt A Court decide the ques¬ 
tion of, 24 

who can challeuge, 24 
Court's power to declare, 23 
eifectaf of a law betng declared 
tincomtitnticiiuil, 27 
effects of ecnstitutiquBl amend¬ 
ment, on, 27 

pow'er of LegtalatUTe when law 
declared uneoustituticnal, 2S 


control of, o\ef States, 490^ 
power of, to entrasit functions lo 
States, 4^1 

to take oyer funedonB 
from Statce, 401 

jurisdiction o£^ Lu relation to ter- 
tories outside India, 462 
public acts, records and procecd- 
iogs nf^ 492 
member^ip n£^ 2 
capenditure dcfmyabie by, 512 
ejrcepcion of^ from State taxation, 
513 

exemptioti of State, from tnoatson 
by Untan, S25-fi 
UniuB of India : 

meuibctBhip o£^ 2 
Union Temturiei + 
what are, I 

diffetenct in status of, from 
2_ 

administration of, 44$ 

High Courts for, 450 
power of Preatdciit to make regn- 
lations relating to, 449 
jurisdiction of High Courts over 
[Art. 2301* 44S 
Unlouchability, 52 ^ 

in accordance with 3aw^ $3 
UntQUihabiUty {Offctic^S) Ad, 
ISSS. 63-6$ 


V 


*VoidV 22 


W 

Writ* % 

powei ol Supreme CoPTt, to issue, 

IS I 

power of High Court lo issue,, 3^ 
cannot be barred by statute, 350 
geueral prineiples relating to, 349 
general groundii for refusing, 351* 

power dC High Court to disiiufis 
In UmEmr application for, 3fi^ 
diJcretScinary iu nature, 354 
how far existence of olterpative 
remt:dy bars, 354 
other than prerogsfcivc writs, 3&U 
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WnU : — /rc»ii(4^ 

terrilorial jurisdiction lor issue til^ 

m 

agato^i any person or antLonty, 
371 

against Govemmciilp 360 
.against inlerlocutory orders* 371 
for enfoTTccnient ot (nndarncntal 
rights, 349 

for 'any other purpose', 37^ 
delay oi barring, 351-2 
nature ot the proceeding for^ 35S 
parties to proocetliiign for, 364 
whetber evidence can be taken in 
a proceeding for, 367 


Wiitm *—Conid, 

relids not available in n proceed¬ 
ing for, 3S7 

additioEL of necessaiTf parties^ 365 
application and affidavit for^ 362-3 
QppUcability o£ C.P* Code to ptti^ 
ceedings for, 366 
appeal from orders, 368 
review of orders of, 36S 
if any new point may be raised 
at the hearing for, 3G3 
whether - second application Hca 
for, m 

non-compliance with, eMect of* 369 


CORKlOKNl>CM 

6^...For item '4, Boinbay^ ^8. 3fabarssbtra'. 

For '5. Gnjara(:\ sabtiHute H. Onjar^tV and 
rmnmt>eT ihp other atem.^ nccordingly. 







EXTRACTS FROM WORLD-WIDE APPRECIATIONS 
Of Worlu By 

DURGA DAS BASU 

COMMENTARY 

ON THE 

CONSTITUTJON OF INDIA 

Third Ed.j }9S5-5B In 

per voliuna \ ImliAii Ed. 25/- 

Frie* > Fb^iifii £d. £lf 

li'ifiiic a on the ConstUalion of 

India, if iSj fn. fAClf a camparaliifi ireaiiJE: on the tiniv^rsal prin^ 
ciplcs of justice and cofisiiiuiional government which manifest 
rhcmscives wheTei:er the .1 wi^rrcaii poUlical system 

adopted. The book Ihus^ be offered as a commentary 

also on foreign consiitutwns such as those of England, U,S,A\ 
Canada, Australia, Burma, Eire, japan etc,, u-ilh up-io-daie 
references, 

ViAcoiific Jowitt, Former Lord Chaneeilor^ Great Britain. 

—"It is a ttrork of great icarningC* 

The Rt. Hon^ Lord Dentimg of Whltchiirdi. — "/ ^aitl 
keep the books on my shelves here irt the House of Lords where 
I c«n atu^ays refcT to them. We liave many questions that arise* 
I>arlicularly id. the Privy Coqpcilp uhicli are analogous to the 
questions which you have had to consider id Itidiap and / knon^ 
that / s/ifl/l hate occasion to refer to what you say upon iL 
By your ivorks on the Constitution you have had great influenee 
on ifie deveiopment of indto-" 

Everthed^ Muter of the RolU,~ 
"The three volumes T^iIl have a proud place in niy sheh^cs 
here'-^Mid / am ^rntid also io be abie to share the honour with 
my old friend Lord Denning , . . . and you must be proud to 
be the author of a work which I have no doubt succeeding genc^ 
rditons ’u.ftii altirays^ regard as a classic C' 

RaUj MeuibeT of the International Court 

—"I has'e had many occasions to consult this book, 
and have found it a »Jtfic of accurate information^ It is a work 
of immense research."* 
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Han. Mr, Kotaio Tanaka, Cbief Jiutice, Supreme Court 
of Japan.— “So far as I know, there has been no sadi periect 
'wQfk published Moreover, it serves all 

the better my purpose as it coutaina up-to-date infoniiation. 
To cite an instance, 1 Tejerred lo yottt book about a problem 
new pending in the trials in Japan and, to my great joy, ko'J*- 
fetind there the soJnJi™ to i/ifi point. . . , 

Columbia Law Review (Prof. Freeman), —"Mr. ttasu’s 
volumes dealing t\ith this Constitution . . . are not wliat oould 
be called an annotation, nor are they a digest or a test-book 
encyclopaedia. In a way they combine all these. . - N^o book 
of true scholarship is limited in its usefulness solely to that 
country' to tvhich it is directed, and the present volumes are no 
exception. , . For me, in teaching comparaihe CenstituUon^ 
or Law or comparalitte jurisprudence, Mr, Basu’s 

volumes wifi be desk books. To the lawyer involved in hwMn 
matters they will be the starting point for advice or litigabon. 
For the political science student or teacher and the constitalicmal 
lawyer they will be a ready source of comparative theory. But 
1 hope the volumes are more iJian (ftir. . . 

New York Univerfity Law Review (Prof, Bernard 
Schwartz).— 'To tke dwierican eonfbtuHonai lawyer, con¬ 
cerned with comparative law, the two volumes by Basu 
furnish e« i«*ialHttbie guide to the Indian experience. The first 
of them (Commentary on the Constitution of India) is a highly 
learned analysis of the provisions of the Indian organic instru- 
inent. The author's constant concern is, not merely to explain 
the meaning of the Indian Constitution by reference only to 
the intrinsic guides contained in its language, but also to ^t 
forth for the Indian lawyer the experience in other co^ntnes 
with regard to analogous constitutional prot'isions, His deiaitcfl 
cotnparisonx ipi(k /Ifli^rican law are especially us^ for those 
in this country interested in the Indian law. . . . 

Connecticut Bar JoumaJ (U.S.A.).— “It is only fair oom- 
nient to sav that these volumes are something like a pyraiFiirt 
consirveied by hand of one man alone. . . Basu oelongs 
with Blnckstone and Coke and ChanccUor Kent. . . . /« ti»uf 
to cotRS, the fttJlory of Ihfi conrrnon Jfl'a' tt'iil tab frequenUy of 
his and his work/^ 

University of Florida Law Review (U,S.A.),'-“This 
nionuTnCfllai work is more than an annotation of the new Con¬ 
stitution of India ; it is an encyclopaedia of comparaUve l«if. 
With the Tn<lian Constitution used as a framework, the autnor 
explains the source of each provision and at the same time gives 
independent treatment to simiiar prov'is^ions found iil Gtber 
con^^titutlonal systems. Thus the work has becotrie a licalise on 
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Mnrj^rfo/ fioliOHJ oj jusliee and tPAstitutionoJ ^ffutrnmcni, m 
theory and practice. It is not limited in usefulness to its owti 
nation but can jucccss/iiiiy be used thraughout the -morld as a 
ready jDiirce of comparative constittiliotiaJ tkcory’'. 

Law Journal (London).—“It is indeed a ircmendoits 
ackkvemcnl. and Mr, Basu is to be congratulated upon the skill 
and thoroughness with which he has explsined the intricate 
* subject- 

international Affairs (London).— Baku’s work on 
the Constitudoa of India is impTesstve both iii scale and leam- 
ing. lE is primarily a book for lawyers, but the poUHcal scientist 
will also find much to interest him in the detailed comparison 
made of each provision of the Indian Constitution with the 
corresponding pro\dsion of the principal Constitutions upon 
which it is based. If the emplojmient of the comparative method 
on so elaborate a scale makes for a very long book it also makes 
for a vtjluaWf one/" 

Law Quarterly Review (London) »—Earlier editions of 
Mr. Basifs book have received high praiss from Lord Jowitt 
and numerous reviewers .... it is doubtless a matter of satis¬ 
faction to the author that so many of the \uews be expressed in 
his first edition on Article 51 have been accepted by the Indian 
Parliament when enacting the Fourth Amendment Act . , . . 
Mr. Basil's book will make a sirojiger appeal to the icacheT, 
adranced and the foreign lawyer/" 

International and Comparative Law Quarterly (London)- 

_ .'^Tlie Comnientaiy' is etiormouj. Confronted with its one 

thousand pages and its hundreds of cases cited^ the reviewer 
is indintd to fall back upon the ^^^se words of a former Lord 
Chancellor which are quoted on the dust cover and say : ‘A 
'jf'crJb s?/ gfCut teaming*/^ 

Public Law (London)^ — *"Mr. D, D. Basu's massive Com¬ 
mentary on the Constitution of India has already carwed ivcrid- 
wide TCcogniiian, and it aught io he on the shelves of every 
good law library. Vast in its Hvst edition, its bounds have been 
set wider and wider ; and the prospects for expansion have 
become almost infinite His work , . , . contains a 

rich stare of material on eomparative censilifufrenal law which 
only one of prodigious industry could have collected^ sifted apd 
presented- - - - - , There is relatively little unnc?cessary re¬ 
petition, and a sample survey indicates that the quality of the 
author's summaries and comments is sound. His is a most 
remarkable 

Year Book of World AffaErs,. 1055 (London). —'"Students 
of federalism in India will find all they need in Mr. Basil's 
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jfituiiTc and schoI(it(y CoiTinientary on the Coustitutwri of 
India/' 

Australian Law Joumal. —After each article of the 
Indian constttition the colnp^arable provisions of other cotistitu- 
tions are reproduced and the annotations refer in considerable 
detail to the legal position under those other constitutions. 
In this way the work hriti^i a great deal of i7ic judicial 

experience ffi the c&nstHuiional sphere of the U.S.A.« Canada 
and Australia. The authorities for the proiwsltions which the 
Author lays down are cited in some detail with the result that 
most o£ the decisions which are referred to are of the x^mcrican 
Supreme Court, the Canadian Su]ireme Court, the High Court 
of Australia or the Priw Council.. 

Canadian Bar Review (ProL Green). —^"Basu’s nmiu- 
menial Commentary on the Constitution of India, . . provides 
a detailed and comjiarative analytical study of one of t3ie most 
coinplicatetl constitutional documents of all time, an analysis 
which places (uIutc constiiuiion-makCfs deeply in defcf/' 

Toronto Law JaumaL —*^^ll students of constitutional and 
comparative law are under a debt of de^ gratitude to Mr. Basn 
for his Commentary on the Constitution of India —It ^d^ould 
require many pages to do justice to the volume, and it is possihlc 
within reasonable liuiits of space lo draw attention to a treatise 
full of great and well-digested learning, abounding in accnralc 
iuformatjon draivn from wide experience and theory, and con¬ 
stituting a suggestive, minute^ critical and exhaustive study of 
the sections of the long and complicated Indian Constitution. 
In some respects it recalls The Annotated Constitution of the 
.\iistralian Common wealth by Quick ■& Garran . . . , It is, 
however, much ^ ider than the Australian work, for not only Is 
it juridical in the matter of intc^retation, but it is ihe nwsl 
systematic comparison of constitutions with which we are 
actyuainted, . . . Indeed, the learned author is justified iti 
claiming that no such process has been prCTicusly carried cut 
in any similar work. .... It must remain a siandard 

Revue! Hellenlque De Omit Intematicmal (Athena).'” 

“Thanks to the magnificent labour of Mr. Basu, it is now 
easy for students of Comparative Constitutional Law not only 
to approach the study of (he historic origins and the compara¬ 
tive sources of this (Indianl Constitution hut also to appreciate 
the real significance of different ccmstitutlonal instruments in 
the light of a wcllnrhosen jurispnidence that the Author knew 
to di-'^tribule magisterially along his commentary. . - ^ That 
this jnrislic treatment could be appreciated by Lurcpcan 
is nothing but what one could have desired/' 



[ V 1 


Joamal of Lbc International Commitfiton of JurislA 
(Geneva). —"The two massive volumes are iilready 
hWie^ Wi^rks. . . , At this stage it would he superfluous to add 
to the chorus of praise^ It is suOicient to say that the wart 
jusllfics the aitibithus sub-iiUc which he has g^iven it^ namely: 

comparative treatise on the universal principles of Justice 
and Constitutional Covemment with special reference to the 
orjgauLc instrument of India^". 

Chroniqtie de Folitigae Etrangere (BnwebJ^ -“Mr. 
Ba.suwork U'ill bt read with interest not only by Indinn 
laiv.vt‘ts and politidaus but by those of oiher cr^uHlries aj irdi." 

Jui Gentium (Rome). —"This work of high tt-chnical 
perfection has aiready obioined an inteTnatioiiai success, .... 
This author includes in it elements of politico‘constitutional 
critique without ever deviating from the purely juridical scheme 
to which he strictly adheres. This provides the reader with an 
asset ba^ on an extensive knowledge of foreign set-ups and 
a consolidated experience completely inasterbg the complex 
subject under all points of viciv." 

Kokka Gakki Zassi (Tokyo University). —“A coraprehen- 
Mve commentary rarefy sent in India, nay in the •u’ottd 
The data and the theories of this work will offer talnablc 
sygcstions to our country , , , . The efforts of the Author 
who single-handedly compiled such work, involving so many 
vaned problcmSp deserve a profound inbuie/^ 

Malayan Law Journal. —i:qu,ally msefu] to fJefcjinm, par- 
and students of Political Science and ComparaUve 


Year Book of tnteraationa) Affairs (Madraa). —"It is not 
only a magnum opus but one wJiich has no ri%al among other 
works on the Indian Constitution. Moreover, Mr. Basu is Lke 
first constitiitiond lavyer in India -u^ko made fidl use of methods 
of conipamlive ran?. The Commentary is fustiy coiled a com- 
i>rtrahre treatise on the anhersai principles of justice and con- 
stiluiionai government. . . /' 

Bombay Law Reporter. ^ —"A eyelopacdic commentary and 
ii fnoJi rj:Iiaurlrjc .... invested by annotatioiis riVh in'coni- 
parath-e references to other Constitutions, decisions of Courts 
of law. here and abroad, expounding the principles underlying 
the article or interpreting its language. ... To iije Judge, 
it u/Ui be a guide in. interpretation. To the laojyer, it triB 
provide food for arguments. To the politician, it will out 

the -xisdom of our {cgislators, in the light of analogous pro¬ 
visions in other CorutiluJiojis. To the legislator, it wdi reveal 
iteu' faces of improvement, .... Neither the lawyer nor the 
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Judse will find it nccessaTA- to go outside lliis book in arguing 
or deciding cases under the constitutional law of India . , . , 
u-iU be fiA-Jrcinrfv Jfrriccabii also to students of Political Science 
throughout the civtli^t^cd 

All India Reporter. -^^*The m&st exhaustive commt'jiiaTy^ 
an able piece of u’ork, full of 1 taming and containing, on every 
page, not only evidence of a ma^icry of the principles mifohed 
but al 50 of great skiii in their presi^niaiion/^ 

Stateaman (Calcutia ). —Described by Lord fowH^ "a 
work of great Uarning^^ from which description no one who 
has used it wUl disscuL . , , Mr. Btksu is not daunted by 
authority uhere he believes a ca^e decided erroneouslv. * + . 

Calcuiin Weekly Note?, ^**A product of prodigious indus¬ 
try, leamtnR and rcjicarch . * . , Ur. Baau has set up a standard 
which so far has not yet been reached by any other work 
on the subject m India.** 

India Quarterly (Mr* N. C* CbatterJ&e), — students 
of constitutional laiv as uell as Mcjiibers of Parliament nre 
indebted to Mr. Basu for his thorough and searching com¬ 
mentary on the Indian Constitution.prove both legal 

research and tremendous industry . . , . . has maintained the 
standard which he set in the two earlier editions. ....** 

Times of India. — *'A standard work of reference*". 


CASES 

ON THE CONSTITUnON OF JNDIA 

Vol. I^(1950-S1) 5 Price R?. ISA 
VoL II—(19S2 S4) s Price R?. 22/- 

The only Case-book of Hu kind on the Consiiiutionai Law of 
India. The Exposiiiofi and CoHimfutj pro^eide nn efficieni 
means of studying or arguing cases from ail points of Tirnt'. 

/\ Prdcikal Case-book bdriided as a Companion volamc to the 
Authof^s Coinmeniary £?jj the Constitution, including all conrte- 
tuii&nat decisions of the Supreme Court during the periods 

• Contains abriclgetl reports of all the constituUoiial decisions ' 
of the 8u|>renie Court of India during I'050-54. In abridging 
the reports, the very language of tlie judginenta has been 
reproduced, marking by dots the lines or pa-ssagei> that have 
been omitted, and referriTtg to pages of the t^fGeial report— 
the Supreme Court Reiwrts. 

■ The cases have been griped under different Chapters with 
reforeocc to the Articles of the Constitiittoii to which they 
relate j with an introduction to each Cliapter, — ^thns preisenting 



[ vii 1 

a !?CTieral review of the law embraced hy the decisions dealt 
wiih, in a readable form. 

« While the mojority apinion in each case has been clearly 
indicated, cxplainins the points decided^ the reasons for the 
decision and the principles deducedthe minority jud^nents 
- have been separately arranged and analystrd in order to bring 
out the opposite point of \4eiv; 

All stibsequent decisions of the Supreme Court arid of the 
High Courts have been discussed under each case. 

Earl Warren, Chief Justice of the U.S.A. — '*1 have read 
some of the cases and find the same hind of problems that give 
us daily concern. 1 ivish I could read all of them in conjimc- 
tiou with your Commentaiy'. It would be insiruciiV^!/^ 

The Rt^ Hon. Lord Denning of Whitchurch* — "Mfori 
pT&fiiablr to the many people both in India and outside ^vho 
have occasion to study your Constitution”, 

New York University Law Review (Prof.^ Bernard 
Schwartz)* —”To the American constitutional lawyer^ concerned 
with comparative laWp the two volumes by :M:r. Basu furnish 
an invaluable guide to the Indian experience. * • * The second 
(Cases on the Constitudon of India, 1950-5 1) of Mr. BasuVs 
Volumes is intended as a companion volume to his connuentaries. 
It contains abridged reports of all the constitutional dccjsioas 
of the Indian Supreme Court during 1050 and 1951, arranged 
in logical order, together Avith notes of the author explaining 
the significance of the cases reported. For the coinmou lawyer 
concerned primarily with case-law such a volume is almost an 
indispensable tool. It is to be hoped that the author will be 
able to publish analogous volumes in the .y<?ars to come. 
Certainly, his two v^olumes taken together* permit the Amcrlean 
observer to become cognizant with developments in Indian 
public law\” 

Puhlio Law <London). —second volume of ^fr. Ba.sit's 
Cases decided by the Supreme Court maintains the high siandard 
of etlilorial comment set by the first. These ca.sebcK)ks should 
be of the greatest value to rndian students. They should also 
be helpful to comparative lawyers irz olher countries Avho do 
uol have access to the Indian law reijorts. And jn Comman- 
wealih countries like Malaya and Xigeria Avliose constitutions 
do or A^ill incorporate justiciable guarantees of fundamental 
right.s the prwcdcnts set by the Indian Supreme Court may avcU 
come to enjoy strong persuasive authority. For judges tijiii 
pTactitioners in those countries Mr. llasiCs casebooks may serve 
as a first iniTodnciwn lo Ihe indian approach to izindred 
problems.*^ 

Bombay Law Re[>Drter. —'‘Thk volume contains an 
abridged version of judgments delivered by the Supreme Court. 
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India, during the ycirs 1950 and 1951 and beariiTg on tfae Cm- 
fititutiun o£ Indi^l. It hk a coin|>anion volume to the author 
Cotfiitientary on the Constitution oi India. The casrs are 35 in 
number. They are arranged in the order o£ articles in the Con¬ 
stitution, each case is followed by comiuent which connect 
with the author's Cotnmentary' on the Constitution. Tiie 
commcDt is sut^dirided into {j>oints decided, reason of the 
decision^ principle laid down, other points decided, subinequent 
cases* atid general notes. These constitute a graphic aiia]3rsis 
of the decision. The book is a u.i€ful h^lpm^lc tc the author's 
study of ih€ and k^^cps it up io 

Calcutta Weekly Mote^F —*Tn abridging the reiKJTts, the 
very latagiiage of the judgments lias been reproduced. Such 
abridgetiiLUts have been Avisely doncj, and a busy practitioner 
would be spared the trouble of going through volmuinous 

reports.In 381 pages, the constitiiticiiial cas<s o£ 1Q50-S1 

have been abridged %vith notes. We cornmund the book 

to the profession/^ ""The present volume coutains abridged 
reports of all the conslittitional cases of the Supreme Court of 
Indin during the year 1952 to 1954. Cases har^e been, arranged 
in logical order and each case has in the end the author^s 
comment* a statcmeol of reasons for the decision and the 
principles laid down. Such an arrangement is bound to be 
iielpful and although the book !ta_s been dedicated to Mr. Bsisu's 
foreign readers, lawyers at home Avould find tlie book helpful 
and instruclivt^ The reports have been abridged with care 
and busy practitioners tvould find the abridgement iTuni^nsrZy 
helpful in their day to day Avork/" 

Cuttack Law Tunes, —^'"Tlie present w<>rk indicates the 
hard study tlie author is inaking on the constitutional law."’' 

Hindiuthan Standards -^^Tho book is a tiiiiiely supplenieiit 
to the Author*s wclUknowii comiiionlar>' on the Indian Consti¬ 
tution. H + This book vt'ill certainly be a valuable addeaduni 
to the Author’s main book. Iadepi;ndently also it will be a 
very helpful book of rcfcTcnce .... to the Judges, lawyers^ 
poliikians and advanced sludcnts of the C<>nslituiwn“ 

Ifitemational Affairs.— ''In the compilation of this care¬ 
fully ediied compilation Mr. Basu has placed the oouiititutipnal 
historian as Avdl as the hiwyer in his debt." 

Kerala Law Tirntfl. * . * Logical and coherent. . f . . 
compreheusivc aitd up*to-datc- , + ■ Mis clarify 

and brevity deserv'e special attention**^ 

Malft yan. Law JouitiaIi - . . Crfcaj of ^Ir. 

Basu towards constitutional latv/^ 

Madrai Weekly Kotei.— ... In abridging the judg- 
ments^ the cou^ideratloti of bringing out principles of permanent 
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value has been kept in view. The havt: been groupeti 

together under tlie relevant articles of the Constitution and 
arranged serially. The Author has given as Notes the residts 
tsf his study of the cases. , . . This book with its elaborate 
notes and logical arrangenieiU will iirove to be of nse to 

every to understand the Constihition as interpreted 

by our Supreme Court, . . , . Tt is a nec^SJary aiditton to the 
library of every senior laivyer for quick tackling of coustitutional 
fioints.^' 

Mysore Law Journal.— '"This neatly got up book is brought 
out a Jaupjilcnient to the learned author^s well ktiown work 
otj the Constitution of India which has deservedly won high 
praise from iill quarters. The book contains extracts of materLal 
;portions of every decision of the Supreine Court of India during 
the years IQ50 and 1&5I, all on {piestions of constitutional 
importance. The author has added his comineutary in respect 
of each ca.se. The extracts are carefully selected and easels 
are grouped under different heads. . , . The marginal notes^ 
the table of cas<^ and a well-arranged subject index add to the 
value of the vrork. We are confident the book will be of gr^at 
hell} judges and la-a.-ycTs in the discharge of their duties.'" 

Statesman. —"*A set of <lficuments of very great iinix>rl- 
ance,"' 

Times of India. —"^ifr. Hasu has made a pioneer aUcmpi 
to provide a work of reference in the field of constitutional law 

SHORTER CONSirrunON OF INDIA 

Third Edition. November. 1959; Price Rs. 30/- 

The Pmeifee^ on Indian ConslitUrtional 

handy bnl comprchcnshc annotation af the of 

India catfJlaEP]^ aii |7ni( a pTacUlloner roquircs for his rv^ry- 
day pracHcPt case-law correct up to I hr: date of printing 

each page, ft is an annua! publication which h indispensable 
for any lawyer's dest. 

The Rt. Hnn. Lord Denning of Whitcharch. —“Your 
development of the Constitution of India is of great Talnc to us 
here and indeed to other parts of the Conimonwealth who have 
to take some iJart in the framing and inter-relation of new 
Constitutions.” 

Journal of the Inlematioria] Commission of Jurists. —^‘An 
c.v^rflo/diinfiri^y handy and convenient guide on hotv the Indian 
Constitution and the Indian Courts deal wHth manv matters of 
interest to lawyers in all countries.*" 

Statesman. —'"The fact that a second edition of Mr. Basu^s 
work has been produefed within a year of publication shoivs /loir 
popular d is/* 
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All India Reporter, —“The book wiU be highly usefnj to 
the busy pmctitioner as wcl] as the Courtp in knowing the law 
on the different points as they emerge from the Indian cases- 
Gives the correct fKisition of the case-law up to the date of 
printing of each of its pages , . , will be found very if?€kome 
to the busy practitioners as well as the Courts". 

AUahabad Law JouinaJ* 'Students of Constitutional 
I^w and rnemheTS of the Bar wiU find the book very useful'\ 

Amrite Bazar Patrika. —'"The book will find a place on 
ih£r shelf of every l^^tyer and every serious student of the Indian 
Const! tution". 

Bombay Law Re|»rter* —useful guide to busy practi¬ 
tioners. , , , Any one deling with the problems of the Indian 
Constitution will find this book T^ry cnbghfeatng , . . . fulfils 
its purijose adpnimMy Tfrih" 

Calcutta W«kly Notea. “*^We have no hesitation iu re« 
eommeuding the book to the practitioners". 

Cuttack Law Tunea. —"*\Ve appreciate the Author for 
Imaging out this f nlitadle book'^ 

Hindu. —work of great Uarning, accurate informaiion 
md sMiftil prescniaimn . , , , , of ver>' great value adike to 
judges and practising lawyers, to legislators and politicians^ 
and to teachers and students of law'. It is a tremendous 
achivemeni^ , , 

Hindtiithan Standard, — “It is stire to be popular^ as 

an outsianding icork on the Constittition of India . . + will prove 
to be of great use to av^ry practitioner in his daily practice* 

Kerala Law Reporter. —“Successful in furnishing a book 
for easy reference to the busy practitioner as well as the Court". 

Kerala Law Timeft. —“The principle are elucidated and 
discussed in a maslerly way. In a single handy volume the 
author has managed to compress successfully a tnirt^ of useful 
infoT^naiion with an jYflfmtaaftajr commentary^ This is one of 
the few books of which it can Iw said that it niecl^ a long^feli' 
need of the sttidents and the busy practitioners". 

Mysore Law JoumeL —“The claim that the book gives 
the correct position of the case-law on the date of printing w^ould 
seem to be amply [usiified. The book is one of extreme uKUiy 
to the lawyer**. 

Pun^b Law Reporter. —“It must find a place in the shelf 
of cTcrv meinber of the Bench and ike Bar. . . Its usefulness 
to the students of the Constitution is still greater**. 
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INTRODUCTION 

TO THE CONSTITUTION OF INDIA 

Jantuiry I960. U^my Svo. 360-hanri. Price Rupees Ten oniy, 

A bctok /or everybody in India and abroad ’Ufho to knoro 

anything abaut the Constitution of India and itj 
daring first decade. Contains niatenals^ figures and 
charU not so far included in any other publication an ike 
subject. 

features : 

• While the AiithtJr*^ CofniJieniar^r on the Constitutioii of India 
and Shofier Constitution annotate the ConstituHoD article by 
article, primarily froiii the legal standpoint, the presient work 
presents a systematic exposition of the oonstitutional docu¬ 
ment in the form of a narrative^ properly arranged under 
logical chapters and topical headings, 

• It will supply the long felt need for an introductory study on 
the Constitution for the general readers, politicians as weU 
as students and candidates for the Public Service and other 
competitive Examinations. 

• It traces tlic constitutional history of India since the Govern¬ 
ment of India Act, 1935 ; analyses the pro^Hsions of the present 
Constitution and explains the inter-relation between its diverse 
coutents. 

• It gives an account of the working of each of the provisions 
of the Coosdtutioa during its first decade, with reference to 
statutes and decisions wherever necessary. 

• The analytical Table of Contents, pointed marginal notes^ the 
searching Index and the graphic Table at the end of the book 
will serv^e as admirable aids to memory. 

• The three Legislative Lists have been printed side by side, 
for the convenience of refereace without turning over a 
number of pages. 

• The changes made by the different Constitution Amending 
Acts, and the reorganisation of the States may be found out 
at a glance* 

• Without encumbering the text with matters of detail, the foot¬ 
notes and references have been printed at the end of each 
Chapter so that the advanced student and the research 
worker may profit by pursuing those references, after his study 
of the contents of each Chapter. 

• The status of Jammu & Kashmir and the provisions of its 
State Constitution have been fuUy dealt with. 
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• The views of some critics ps regards the nature of the 

Indian Constitution, its federal scheme^ the p-rov^isions for 
preventive detention and the treatment of minorities have 
been oommented upon irith factual data and reasoned 
arguments. 

The Rt^ Hon. Lard Denning of Whitchurch. —+ ,Find 
it m&si ex€eUcnt. I rocciitly had occasion Iq refer ta ihis bitok 
when we had a debate on the constitutions which are being 
prepared for the new emerging countries and I drew attention 
to the way in which fundamental rights are protected in the 
Indian Constitution.** 

All India Reporter^ —... A li'cicoiiic to the 

Atiihot*s pretA^iS w&rks on the Constitution and ^f&uld do the 
much-needed task of educaling the Uymert about the provisions 
of the OnJh'tuliflFi of out country/*' 

Bharat Jyoti. —* ■Without overloading the text ivith matters 
of detail, the author has presented a systematic exposition of 
the constitutional document in the form of a pi itiicresUng 
narTaiiTe^ properly arranged and under topical headings, , . . , 
The degree of the antboris success and his jpiaJftery of 

the material will be no surprise to those who are familiar with 
tlie brilliant promise of his earlier studies.** 

Hindus than Standard, —*^*1^ offers a refreshing analysis of 
t1ie Inw' and practice of the Indian Constitution set in a political 
frame. . , , Hib of balance is specially revealed 

in his study of preventive detention, the properly rights, and 
the federal provisions, wliilc his heen attachment to the w'el- 
fare background of the Constitution is apparent from his stndy 
of the inipleinentation of the Directive Principles of Stale 
Policy.** 

Madhya Pradeih Chronicle^ —**To this latest roiitribU' 
tion^ to the shelf of euHghlening liooks on our Constitutional 
Law, nmst go /he highest praise^ . , . Ko intelligent lawman 
will have any diflieuUy in understanding what Mr. Basu has 
told in the 351 pages of his book under review and it should 
not only be a compulsory readhtg for a// students of PoUiical 
Science] hut should certainly he read by every Lawyer, Judge 
and a Poiiiician 'U'ho has to knou' zohai our Cortstiluiion is.*' 

Stateaman. —**It will serve as aw ahmimfeJe pr^w^er'^ 

Tribunep —"fiir'flftia&Jc to everyone intcTested in the 
subject, from a JronLrank Metuber of Parliamcni to the ne~d' 
aspirant to the [.AS. .... a truly admirable guide to those 
W‘ho aspire to know all alwut our Cotislitution without too much 
of strain. And there is no educated man who does not really 
Nvant to knoi-v how' tlie country is govemeeP*. 


Sri Genrangm Preu Privmie Ltdr^ 
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